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DECISIONS  OF  THE  SUPREME  COURT  OF 
NEWFOUNDLAND, 


TASKER  v.  GRIEVE  and  DICKENSON. 
1897,  January.    Hon.  Mr.  Justice  Emerson. 

Practice— Judicature  Act,  1889— Joinder  of  Defendants— Joint  and  several 

claim. 

A  plaintiff  may  join  as  defendants,  nnder  the  judicature  Act  of  1889. 
Order  16,  Knle  4,  any  parties  against  whom  he  claims  to  have  any  relief, 
whether  jointly,  severally,  or  in  the  alternative,  and  is  not  bound  ia  hi* 
statement  of  claim  to  specifically  set  forth  what  relief  he  particularly 
claims  against  all  or  either  of  the  parties. 

This  was  a  Chamber  summons  returnable;  before  Mr.  Jus- 
tice Emerson,  to  strike  out  or  amend  the  plaintiff's  state- 
ment of  claim  inasmuch  as  it  did  not  specifically  show  what 
relief  was  sought  against  each  defendant  particularly. 


Mr.  Justice  Emerson  delivered  the  following  judgment: 

The  statement  of  claim  in  this  actiou  alleges  that  the- 
defendant,  Grieve,  (being  the  agent  and  attorney  of  the 
plaintiff),  agreed  with  the  defendant,  Dickenson,  (who  was 
the  agent  employed  by  the  defendant,  Grieve,  with  th& 
plaintiff's  consent,  to  collect  the  rents  of  the  lands  in  ques- 
tion), to  sell  to  Dickenson  for  the  sum  of  Si 2,000  certain 
lands  of  the  plaintiff  situated  in  St.  John's;  that  it  was 
arranged  between  Grieve  and  Dickenson  that  the  said  lands 
should  be  forthwith  re-sold  to  Grieve;  that  they  were  so 
purchased  and  re-sold,  and  the  greater  portion  subsequently 
sold  again  by  Grieve  and  by  Dickenson,  on  his  behalf,  to 
certain  persons  in  St.  John's  for  an  amount  (including  cer- 
tain monies  received  by  Grieve  from  the  Government  uuder 
the  Ee-building  Acts)  of  about  $30,000 ;  that  of  the  profits 
made  by  such  re-sale  Dickenson  received  $4,000,  and  that 
the  balance  was  received  by  Grieve  and  paid  by  him  into 
the  firm  of  Baine,  Johnson  &  Co.  (of  which  he  was  a  part- 
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ner),  who  received  it  with  a  full  knowledge  of  the  transac- 
tion. Further,  that  the  sale  to  Grieve  and  Dickenson  was 
colourable  and  fraudulent,  and  that  in  fact  the  said  Grieve 
and  Dickenson  and  the  said  firm  of  Baine,  Johnston  &  Co. 
conspired  by  frauds  and  misrepresentation  to  obtain  the 
lands  from  Mrs.  Tasker  at  a  price  much  under  the  real 
value,  and  to  re-sell  them  for  the  alleged  profits  and  advan- 
tages to  themselves  and  to  the  loss  of  the  plaintiff.  A  por- 
tion of  the  lands  is  still  unsold.  The  defendants,  Grieve 
and  his  partners  in  trade,  have  collectively  and  individually 
been  declared  insolvent  by  the  Supreme  Court  and  their 
estate  vested  in  the  trustees  defendant.  The  plaintiff  in  her 
statement  claims,  amongst  other  things,  a  declaration  that 
the  plaintiff  is  entitled  to  all  the  profits  and  advantages  ob- 
tained by  Grieve,  the  firm  of  Baine,  Johnston  &  Co.  and 
Dickenson  from  the  transaction,  amountiug,  according  to 
the  particulars  furnished,  to  about  $18,000;  a  transfer  of 
the  portion  of  the  land  remaining  unsold,  and  of  certain 
other  land  received  in  exchange  as  part  of  the  purchase 
money  of  another  portion  of  the  land  sold ;  also,  an  account 
against  the  defendants,  an  injunction  and  the  appointment 
of  a  receiver.  Two  separate  summons  were  granted  by  me 
on  the  27th  ult ,  returnable,  to-day,  applying  on  behalf  of 
the  defendants,  Grieve  and  Dickensou,  for  an  order  that  the 
plaintiff's  statement  of  claim  be  amended  by  setting  forth 
specifically  what  portion  or  portions  of  the  several  kinds  of 
relief  or  remedy  set  forth  in  the  statement  of  claim  the 
plaintiff  claims  to  be  entitled  to  recover  from  or  as  against 
the  said  defendants,  and  whether  jointly  with  or  severally 
from  the  other  defendants.  At  the  hearing  it  was  contended 
on  behalf  of  the  defendants  that  the  plaintiff  should  be 
ordered  to  state  in  her  claim  what  specific  relief  she  re- 
quired from  each  of  the  defendants,  particularly  from 
Dickenson  and  Grieve,  and  that,  in  relation  to  the  two  last 
mentioned  defendants,  what  portion  of  the  relief  sought  for 
was  required  to  be  granted  against  Dickenson  and  what  por- 
tion against  Grieve,  counsel  arguing  strongly  that  he  was 
entitled  to  be  informed  ou  behalf  of  both  Grieve  and 
Dickenson  whether  the  plaintiff  was  seeking  relief  against 
them  jointly  and  (or)  severally;  in  other  words,  that  the 
plaintiff  should  be  compelled  to  state  specifically  in  her 
claim  what  proportion  of  her  alleged  loss  of  818,000,  which 
she  claims  should  be  refunded,  she  considered  these  two  de- 
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fondants  are  respectively  liable  to  make  good.  In  support 
of  this  contention  the  defendants'  counsel  seemed  to  rely  on 
the  practice  before  the  Judicature  Act  of  1889,  when  this 
action  would  have  been  a  proceeding  in  the  Equity  side  of 
the  Court  aud  be  governed  by  the  well-known  Chancery  rule 
that  necessitated  strictness,  particulars  of  the  nature  of  the 
relief  sought,  the  persons  against  whom  it  was  sought,  and 
whether  joint  or  several,  and  argued  that  the  same  certainty 
in  the  claim  should  be  now  observed  as  under  the  old  Chan- 
cery practice,  and  that  the  plaintiff  should  be  now  confined 
to  a  statement  of  the  exact  nature  of  the  relief  required 
against  each  defendant,  and  whether  joint  or  several.  In 
this  contention  I  cannot  agree,  and  for  the  reason  pointed 
out  by  the  plaintiff's  counsel.  The  trustees  of  Baine,  John- 
ston &  Co  have  been  joined  merely  for  the  purposes  of  an 
account  of  any  monies  that  may  have  come  into  their  hands 
belonging  to  the  plaintiff,  or  to  which  the  plaintiff  may  be 
-entitled  on  distribution  of  that  estate,  or  for  a  transfer  of 
any  of  the  lands  in  question  or  of  land  received  in  exchange, 
as  before  mentioned,  and  now  in  their  possession  But,  as 
between  the  plaintiff  and  the  defendants,  Grieve  and  Dicken- 
son, her  and  their  positions  are  entirely  different.  In  this 
action  they  are  sued  as  joint  tort  feasors,  charged  with 
having  reaped  illegal  gains  by  alleged  collusive  bargainings 
with  the  plaintiff's  property  to  the  damage  and  loss  of  the 
plaintiff,  towards  whom  it  is  alleged  they  held  a  feduciary 
relation,  and  just  how  far  and  in  what  proportions  the  law 
may  hold  them  responsible  can  only  be  determined  upon  a 
hearing  of  all  the  facts  after  issue  joined.  Order  16,  Rule 
4,  to  which  frequent  refereuce  was  mude  during  the  argu- 
ment, certainly  allows  to  be  joined  "  all  parties  against  whom 
the  right  to  any  relief  is  alleged  to  exist,  whether  jointly, 
severally,  or  in  the  alternative ;  and  judgment  may  be  given 
against  such  one  or  more  of  the  defendants  as  may  be  found 
liable  according  to  their  respective  liabilities."  It  is  not 
so  much  a  question  in  the  present  stage  of  the  proceedings 
as  to  what  proportion  of  relief  the  plaintiff  seeks  or  should 
seek  from  each  defendant,  or  what  proportion  of  relief  the 
plaintiff  should  inform  the  defendants,  Grieve  and  Dicken- 
son, or  either  of  them,  he  requires  at  the  hands  of  the 
Court,  as  a  question  of  what  relief  he  is  entitled  to  under 
the  allegations  in  the  statement  of  claim,  provided  he  there- 
in asks  for  some  specific  relief.     It  may  be  that  the  facts  of 
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a  case  as  known  to  a  plaintiff,  while  sufficient  to  maintain* 
a  claim  for  some  relief,  may  not  be  sufficiently  known  to 
him  to  enable  in  the  initiation  of  the  proceedings  to  ask  for 
specific  relief  either  as  to  person  or  extent,  or  to  say  de- 
finitely what  the  exact  nature  of  the  relief  is  to  which  she 
is  in  law  entitled.  The  latitude  which  the  present  practice 
allows  in  the  manner  of  asking  and  the  mode  of  granting, 
relief  is  well  illustrated  by  Order  16,  Rule  7,  which  pre- 
scribes "  that  where  a  plaintiff  is  in  doubt  as  to  the  person' 
from  whom  he  is  entitled  to  redress  he  may  join  two  or 
more  defendants,  to  the  intent  that  the  question  as  to  which* 
(if  any)  of  the  defendants  is  liable  and  to  what  extent,  may 
be  determined/'  The  ruling  in  Massey  vs.  Haynes,  81,  Q.t 
B.  D.,  shows  the  liberal  construction  which  the  Court  has 
placed  upon  this  wise  rule,  which  is  so  closely  cognate  to- 
rule  4  of  the  same  order  that  the  former  may  serve  as  an 
interpretation  of  the  latter  so  far  as  this  application  is  con- 
cerned.    The  application  must  be  dismissed  with  costs. 

Morine,  for  plaintiff ; 

Sir  J.  S.  Winter,  QC ,  for  defendants. 


TASKER  v.  GRIEVE  and  DICKENSON, 
1897,  January.    Hon.  Sir  F.  B.  T.  Carter,  C.  J. 

Practice— Striking  out  defendants— Discretion  of  Judge  under  rules— Who  may 
be  joined  as  defendants. 

AU  persons  may  be  joined  as  defendants  against  whom  the  right  to  any  relief 
is  alleged  to  exist  whether  jointlp,  separately,  or  in  the  alternative. 

On  behalf  of  the  defendants,  W.  B.  Grieve  and  G.  H.  Dick- 
enson, a  separate  summons  was  taken  out  by  their  counsel, 
Sir  J.  S.  Winter,  Q.  C,  before  me,  to  have  the  writ  of  sum- 
mons in  this  action  and  all  subsequent  proceedings  therein 
amended  by  striking  out  their  respective  names  as  defen- 
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slants.  No  ground  was  mentioned  in  either  of  the  summon- 
ses for  this  application.  At  the  hearing  it  was  urged  that 
-Grieve  had  no  locus  standi,  as  any  interest  he  may  have  had 
in  the  lands  referred  to  had  been  transferred  to  his  trustees 
in  insolvency,  the  only  claim  that  could  be  raised  against  him 
would  be  for  the  proceeds ;  that  he  could  not  be  joined  with 
-the  trustees,  although  he  might  be  liable  if  sued  separately, 
and  alternative  relief  was  not  asked  for.  Mr  Morine,  coun- 
sel for  plaintiff,  contended  that  Grieve  had  never  been  dives- 
ted of  his  position  as  a  trustee  for  the  plaintiff,  as  regards 
the  lands  claimed  by  her  as  her  property,  with  all  her  inci- 
dental rights  thereto  in  law,  and  from  the  circumstances 
stated  in  the  pleading  she  was  entitled  to  join  him  with  the 
-other  defendants.  There  was  a  similar  contention  as  regards 
Dickenson  (excepting  that  he  was  not  declared  insolvent),  in 
improperly  joining  him  with  the  other  defendants,  and  not 
separately,  for  the  $4,000  or  otherwise,  to  which  it  was  an- 
swered that  Order  16  conferred  sufficient  authority  for  join- 
ing him  with  the  other  defendants,  and  thut  it  was  compe- 
tent for  the  Court  at  the  hearing  to  give  such  relief,  whether 
Jointly,  separately,  or  in  the  alternative,  as  it  may  think 
proper,  as  a  main  object  in  the  present  system  of  pleading 
was  to  avoid  multiplicity  of  actions  when  all  or  any  of  the 
parties  where  shown  to  have  an  interest  in  the  transaction 
in  question. 

From  all  the  consideration  I  have  given  to  these  applica- 
tions and  contentions,  I  can  discover  no  ground  or  reason 
for  departing  from  the  opinion  I  had  formed  at  the  hearing, 
-and  that  was  that  I  ought  not  at  this  stage  to  strike  out  the 
name  of  either  of  these  parties  as  a  defendant.  Upon  an 
interlocutory  proceeding,  such  as  this,  I  shall  not  anticipate 
-what  may  be  the  future  judgment  of  the  Court  as  regards 
either  of  them.  At  present  I  think  there  is  sufficient  alle- 
ged to  retain  their  respective  names,  and  I  should  not  be 
warranted  in  the  exercise  of  a  discretional  right  under  the 
rules  to  dismiss  either.  All  persons  may  be  joined  as  defen- 
dants against  whom  the  right  to  any  relief  is  alleged  to  exist, 
whether  jointly,  separately,  or  in  the  alternative,  and  judg- 
ment may  be  given  against  such  one  or  more  of  the  defen- 
dants, who  may  be  found  to  be  liable  according  to  their  re- 
spective liabilities  without  any  amendment.  The  Court  or 
or  a  Judge  may,  at  any  time,  order  a  party  plaintiff  or  defen- 
dant to  be  stricken  out  on  such  terms  as  may  appear  to  either 
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to  be  just,  and  no  cause  can  be  defeated  by  reason  of  mis- 
joinder or  non-joinder,  but  if  it  should  appear  that  a  defen- 
dant is  improperly  joined,  he  will  be  allowed  his  costs  at  the 
expense  of  the  plaintiff.  I  must  refuse  these  applications- 
with  costs,  as  costs  are  asked  for  in  each  summons. 

Mr.  Morine,  LLJ),  for  plaintiff. 

Sir  J.  S  Winter,  Q.C.,  for  defendants. 


TAYLOR  v.  Trostees  COMMERCIAL  BANK, 
1897,  January.    Hon.  Sir  F.  B.  T.  Carter,  C.  J. 

Insolvency  —  Composition  Deed  with  Creditors  —  Set-off —  Estoppel. 

The  defendant  Bank  was  declared  insolvent  in  December,  1894.    In  1895,  the** 
plaintiff,  who  was  largely  indebted  to  the  defendant,  entered  into  a  com— 
position  with  his  creditors,  including  the  defendant,  whereby  their  claims- 
were  to  be  paid  in  three  instalments.    When  this  composition  was  made* 
the  plaintiff  held  notes  of  the  defendant  Rank,    In  the  composition  no  re- 
ference was  made  to  these  notes,  nor  was  any  claim  made  to  a  set-off" 
against  the  amount  due  by  plaintiff  to  defendant,  but  plaintiff  covenanted 
to  pay  the  creditors,  including  defendants,  as  specified.    Two  instalment9" 
were  paid  defendants  under  this  deed  without  any  claim  to  set-off.    When 
plaintiff  went  to  pay  the  third  instalment  he  tendered  the  notes  to  defen- 
dant at  their  face  value  by  way  of  set-off.    The  defendant  refused  to  accept 
them, 

2fc&Z,— That  the  defendants  were  entitled  to  so  refuse  the  notes,  for  the  cir- 
cumstances estopped  the  plaintiff  from  sustaining  the  claim  to  set-off  con- 
tended for. 

This  case  was  heard  before  the  full  Court,  consisting  of 
the  Chief  Justice  (Sir  F.  B.  T.  Carter),  and  Little  and  Emer- 
son, J  J.  The  facts  of  the  case  will  appear  from  the  judg- 
ment written  below : 

The  Chief  Justice,  after  consideration,  delivered  the  fol- 
lowing judgment  of  the  Court : 


TAYLOR  v.  Tbustkbs  COMMERCIAL  BANK.       7 

The  plaintiff  claims  be  is  entitled  to  a  set-off  to  the  amount 
of  $786  against  the  sum  due  by  him  to  the  defendants.  The 
plaintiff  was  in  partnership  with  Finlay,  and  at  the  time  of 
the  suspension  of  the  Commercial  Bank  was  indebted  to  it 
in  an  amount  exceeding  $800  overdrawn  account.  The 
plaintiff  and  partner  attended  the  meeting  of  creditors  on 
15th  January,  1895,  and  submitted  a  statement  of  liabilities 
and  assets,  prepared  by  Finlay.  In  this  statement  among 
other  assets,  appear  $581  cash.  At  this  meeting,  after  notes 
of  both  Union  and  Commercial  Banks  were  produced,  they 
were  calculated  in  cash  value  at  80  cents  in  the  dollar,  Union, 
and  20  cents  in  the  dollar,  Commercial.  They  were  not  spe- 
cifically mentioned  as  Bank  notes,  and  were  included  in  the 
cash  amount.  There  was  another  meeting  at  which  a  com- 
position was  arranged  for  at  50  cents  in  the  dollar,  payable 
in  three  instalments  Nothing  was  spoken  of  a  set-off  to- 
the  Bank  claims  with  reference  to  these  notes  at  either  of 
the  meetings,  or  at  any  other  time,  until  they  were  tendered 
to  the  Bank  trustees  by  Taylor  at  face  value  in  payment  of 
the  last  instalment.  There  is  some  discrepancy  between  the 
evidence  of  the  partners,  as  regards  the  amount  of  these 
notes,  but  Taylor  positively  states  they  had  $786  face  value 
of  Commercial  Bank  notes,  which  were  in  their  possession 
before  and  at  the  time  of  the  suspension  of  the  Bank,  bona 
fide  received  in  their  trade.  Mr.  Fox  says  he  was  aware 
that  Taylor  &  Finlay  had  the  Bank  notes  when  the  compo- 
sition was  effected,  and  supposes  they  were  left  out  of  the 
statement  of  assets  annexed  to  that  document  to  pay  pre- 
ferential claims,  and  their  face  value  was  not  taken  into  con- 
sideration at  the  time  of  execution.  The  composition  deed 
bears  date  3rd  March,  1895,  by  which  Taylor  &  Finlay  cov- 
enanted to  pay  their  creditors-  fifty  cents  in  the  dollar  on 
the  amount  of  their  respective  debts  as  set  opposite  their 
names  in  the  schedule  annexed,  marked  A  in  their  instal- 
ments, that  is  to  say,  15  cents  on  first  June  following,  a  like 
sum  on  15th  August,  and  a  further  sum  of  20  cents  on  15th 
January,  1896,  in  consideration  of  which  payment,  the  said 
Taylor  &  Finlay  were  to  be  relieved  from  all  claims  and  de- 
mands. Schedule  A  was  to  be  taken  as  part  of  the  compo- 
sition deed.  By  this  the  trustees  subscribed  as  creditors  for 
$8,95420  with  the  knowledge  of  both  partners,  and  upon 
this  amount  the  first  two  instalments  were  duly  paid  with- 
out any  question  being  raised.     It  appears  that  Taylor  and 
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Finlay  dissolved  in  June,  1895,  and  by  arrangements  Taylor 
assumed  the  liabilities  and  control  of  the  assets,  including 
the  notes.  The  trustees  having  refused  to  accept  the  notes 
at  face  value,  without  prejudice  accepted  them  at  at  their 
statutable  value  of  20  cents  in  the  dollar  Now,  under  all 
the  circumstances,  I  am  of  opinion  the  clear  terms  of  the 
composition  deed  executed  by  Taylor  &  Finlay  and  the  re- 
spective creditors  as  well  as  by  the  recognition  of  its  binding 
terms  in  the  payment  without  claim  of  the  first  two  instal- 
ments absolutely  stops  the  plaintiff  from  sustaining  the  set- 
off contended  for,  whatevei  may  have  been  his  right  origi- 
nally against  the  Commercial  Bank  or  the  trustees  in  liqui- 
dation. The  arrangement  for  the  composition  must  be  taken 
on  the  whole,  and  in  the  absence  of  all  fraud  and  collusion 
by  the  trustees  or  any  of  the  creditors  should  be  supported 
in  its  integrity  by  the  Court 

Mr.  W.  E.  Wood  for  the  plaintiff. 

Johnson,  Q.  C,  and  Morris,  Qt  C,  for  the  defendant. 


LONDON  and  WESTMINSTER  BANK  v.  Trustees  of 
COMMERCIAL  BANK. 

1897,  January.     By  the  Court. 

Banker— Lien— Following  trust  money — Entry  by  banker—Order  of  payment — 
Appropriation— Trustee. 

Where  a  person  sends  an  agent  a  bill  of  exchange  for  collection  and  to  remit 
the  money,  and  the  money  is  collected  and  mixed  with  the  agent's  money, 

Held— That  on  the  agent's  insolvency  the  principal  has  a  good  claim  against 
the  trustee  in  insolvency  for  the  full  amount  so  collected. 

The  plaintiff  bank  instituted  these  proceedings  by  an 
originating  summons  granted  by  Sir  James  S.  Winter,  then 
a  Judge  of  this  Court. 
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The  statement  accompanying  the  summons  set  out  a  claim 
for  the  recovery  of  $1,740.59,  alleged  to  be  the  amount  of 
certain  bills  of  exchange  entrusted  to  the  Commercial  Bank 
by  the  plaintiff  for  collection,  and  which  had  been  accord- 
ingly collected  and  received  by  the  Commercial  Bank  on 
account  of  the  plaintiff 

The  matter  was  heard  and  tried  by  Sir  James  S.  Winter 
on  the  25th  November,  1895. 

There  was  no  question  about  the  facts,  which  were  briefly 
detailed  in  evidence  at  the  hearing,  and  shewed  that  in  the 
month  of  November,  1894,  the  bills  in  question  had  been 
remitted  to  and  received  by  the  Commercial  Bank  for  col- 
lection. That  on  receipt  of  the  proceeds  of  these  bills  the 
amount  was  to  be  transmitted  to  the  plaintiff.  The  Com- 
mercial Bank  had  been  on  previous  occasions  entrusted  in 
like  manner  with  the  collection  of  bills  by  the  plaintiff,  and 
had  duly  remitted  the  proceeds  thereof.  That  it  had  been 
•customary  to  credit  such  moneys  in  a  current  account  stand- 
ing in  the  name  of  the  plaintiff  in  the  books  of  the  Com- 
mercial Bank,  but  the  more  recent  practice  was  to  remit  to 
plaintiff  the  amount  of  the  collections  by  bill  of  exchange, 
not  arranged  heads.  In  the  present  transaction  the  amounts 
were  not  so  remitted,  but  were  passed  to  the  credit  of  the 
plaintiff  in  a  distinct  account  opened  in  the  books  of  the 
bank  for  that  purpose  and  occasion.  It  also  appeared  that 
in  addition  to  this  there  was  a  general  or  current  aceount 
kept  between  these  banks,  shewing  a  large  indebtedness  to 
the  plaintiff  on  part  of  their  general  dealings. 

The  Commercial  Bank  suspended  payment  on  the  10th 
December,  1894,  and  in  the  month  of  January  following  the 
Legislature  passed  an  Act  entitled  "An  Act  to  provide  for 
the  winding-up  and  liquidation  of  the  Commercial  Bank  of 
Newfoundland."  It  is  provided  by  this  enactment  that  the 
assets  and  effects  of  the  bank  shall  vest  in  the  trustees  for 
the  realizing  and  distributing  of  the  same,  and  for  the 
winding-up  of  the  bank  from  the  said  tenth  day  of  Decem- 
•ber,  1894. 

At  the  hearing  of  the  parties  upon  this  summons,  before 
Winter,  J  ,  it  appeared  that  the  grounds  upon  which  counsel 
rested  the  plaintiff's  right  to  recovery  were  that  those  bills 
were  merely  forwarded  to  and  held  by  the  Commercial  Bank 
for  collection;  that  the  moneys  so  received  never  formed 
.any  part  of  the  assets  of  the  bank ;  that  it  was  held  in  the 
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nature  of  trust  money,  and  the  plaintiff  bank  as  the  cestui 
que  trust  was  not  affected  by  the  insolvency  If  the  Com- 
mercial Bank  acting  in  that  capacity  mixed  the  trust  money 
with  its  own  the  trust  became  a  first  charge  on  the  funds  of 
the  bank.  At  the  time  of  the  insolvency  the  amounts  of 
the  bills  had  been  collected  and  placed  to  the  credit  of  that 
transaction  in  the  books  of  the  bank.  Reference  was  made 
to  a  number  of  judicial  authorities  relied  upon  as  supporting 
this  view  of  the  plaintiff's  position,  and  of  these  it  will  be 
sufficient  to  name:  In  re  HaUetVs  Estate, 23  W.  R.t  p.  732; 
Ryall  vs.  Rowe,  1  Att. ;  Taylor  vs  Plumer,  8  M.  &  S.t  562; 
Firth  vs.  Courtland,  H.  &  Jf.t  2  p.  417  ;  Pennd  vs.  DuffdT 
4  De.  G.,  re  Jhtle  &  Co. 

On  the  other  side  it  was  contended  that  the  proceeds  of 
the  collections  made  on  the  bills  in  question  went  into  the 
assets  of  the  bank  and  could  not  now  be  identified  for  the 
purpose  of  separation ;  the  amount  had  been  received  by  the 
Commercial  Bank  and  were  passed  in  the  ordinary  course  of 
business  into  the  moneys  of  the  bank.  That  they  were  not 
marked  or  in  any  way  capable  of  identification,  and  became 
part  of  the  moneys  and  assets  of  the  bank  at  its  closing ; 
there  being  then  no  means  of  ascertaining  these  particular 
moneys,  because  of  their  having  been  so  mixed  and  con- 
founded with  the  other  moneys  of  the  bank ;  this  circum- 
stance, it  was  contended,  should  be  regarded  in  itself  as  fatal 
to  the  present  claim  of  the  plaintiff  bank. 

In  support  of  these  contentions  the  defendant's  counsel 
cited  authorities,  among  others  the  case  of  Ex  parte  Cook  vs. 
Straiten,  L.R.,  4  Ch.,  p.  123 ;  Evans  on  Principal  and  Agent r 
p.  480  ;  Bent  vs.  Puller,  5  T.  R,  p.  493.  Reference  was  also 
made  to  parts  of  the  judgment  of  Jessel,  M.  R.,  in  re  Hallett's? 
Trust 

Subsequently  the  learned  judge  delivered  his  judgment 
orally  in  favour  of  the  defendants. 

Thereupon  the  plaintiff  bank  appealed  to  this  Court  and 
the  case  was  re-heard  on  appeal  before  a  full  Bench  on  the 
14th  day  of  December,  1896. 

The  grounds  of  contention  already  reported  were  again 
gone  over  by  counsel  for  the  respective  parties 

Subsequently  the  judgment  of  the  Court,  on  this  hearing,, 
was  orally  delivered  by  the  Chief  Justice,  Sir  F.  B.  T.  Carter,. 
5th  May,  1896,  (Winter,  J.,  dissentient). 

After  having  observed  upon  the  necessarily  brief  history 
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of  the  case  and  its  incidents,  he  said  the  bills  of  exchange 
in  question  had  been,  in  the  month  of  November,  1894,  con- 
tided  to  the  hands  of  the  Commercial  Bank  for  a  specified 
purpose,  namely,  collection  of  the  moneys  for  which  they 
had  been  drawn,  and  for  the  remittance  of  these  moneys, 
when  collected,  to  the  plaintiff  bank  The  right  of  plaintiff 
to  sue  in  this  cause  could  not  be  questioned.  The  trustees 
of  thp  Commercial  Bank  were  equally  as  accountable  as 
would  have  been  that  institution  itself  in  a  proceeding  of 
this  nature.  And  if  a  trust  had  originally  existed  in  favour 
of  the  plaintiff  bank  as  against  the  Commercial  Bank  in 
relation  to  these  bills  of  exchange,  the  change  or  alteration 
in  the  condition  of  the  bank  and  the  vesting  of  its  assets  in 
the  hands  of  the  defendant  trustees  for  winding-up  purposes- 
in  no  way  altered  or  divested  it  of  the  trust  so  created.  Ad 
abuse  cf  such  a  trust  could  confer  no  rights  in  the  party 
abusing  it  nor  on  those  who  claimed  in  privity  with  him. 

The  facts  in  the  case  undoubtedly  showed  that  the  Com- 
mercial Bank  became  the  special  agent  of  the  plaintiffs  for 
the  collection  and  the  remitting  of  the  moneys  in  question. 
The  fiduciary  obligations  thus  created  were  not  fulfilled,  nor 
were  the  directions  of  the  principal  observed  by  the  Com- 
mercial Bank,  inasmuch  as  on  receipt  of  the  moneys  claimed 
they  were  not  thereupon  remitted  to  plaintiff,  but  held  over, 
and  were  alleged  passed  into  the  general  funds  of  the  Com- 
mercial Bank. 

Now,  it  was  asked,  what  were  the  legal  ard  equitable  con- 
sequences of  this  neglect  or  omission  ?  Is  the  plaintiff  Bank 
entitled  to  be  paid  the  amounts  so  received,  or  are  they  to- 
be  applied  to  a  rateable  distribution  among  the  creditors  of 
the  insolvent  Bank  ? 

The  ground  upon  which  the  proposition  of  the  defendants 
rests  had  been  the  subject  of  like  contentions  as  the  present 
in  a  long  line  of  cases ;  counsel  for  defendants  only  repeated 
the  old  objection  made  to  such  claims,  namely,  that  the  act 
of  a  fiduciary  in  mingling  trust  money  with  his  own,  whereby 
the  means  of  identification  failed  and  insolvency  intervening, 
the  cestui  que  trust  should  come  in  with  the  general  credi- 
tors. But  notwithstanding  any  conflict  of  judicial  opinion* 
on  the  interpretation  of  the  dicta  and  pronouncements  in- 
some  cases  of  long  standing,  it  will  be  found  that  in  recent 
times  English  Courts  of  Justice  have,  in  their  judgments  on? 
the  question,  satisfactorily  established  and  defined  the  prin- 
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ciples  and  rules  governing  in  all  such  cases.  Hence  it  will 
be  found  that  the  mere  mingling  by  a  trustee,  agent  or  exe- 
cutor of  trust  money  with  bis  own  money  as  by  depositing 
it  in  the  Bank,  in  bis  individual  name,  has  been  decided 
does  not  necessarily  prevent  an  identification  of  the  trust 
fund. 

If  such  were  not  the  case  and  the  opposing  principle  con- 
tended for  were  adopted  as  the  governing  rule,  under  ordi- 
nary circumstances,  much  injustice  would  be  worked  and  a 
wide  door  would  be  opened  for  the  appropriation  of  the 
moneys  of  innocent  parties  to  and  amongst  the  general  cre- 
ditors of  insolvent  trustees,  executors  or  agents.  Needless 
to  say  they  found  no  authoritative  recognition  of  the  propo- 
sition that  by  reason  of  a  party  entrusted  expressly  with  the 
•care  or  receipt  of  the  property  or  moneys  of  another,  having 
wrongfully  or  otherwise  confounded  that  money  with  his 
own,  can  thus  deprive  the  principal  or  the  cestui  que  trust  of 
his  rights. 

However  plausible  or  extenuating  the  circumstances  may 
appear  to  be,  the  agent  or  trustee  whose  act  has  caused  the 
confusion  must  lose  his  own  property  if  he  cannot  identify 
and  separate  it  from  the  mass  into  which  the  moneys  of  the 
trust  fund  have  been  mingled. 

It  was  observed  that  in  this  instance  a  special  agency  was 
recognized,  and  although  the  fund  was  in  the  hands  of  the 
agent  Bank  when  it  dosed  its  doors,  it  was  now  contended 
that  any  special  property  the  plaintiff  may  primarily  have 
held  in  the  fund  became  lost,  because  of  the  mixing  or  blend- 
ing of  the  money  with  the  moneys  of  the  Bank.  In  other 
words,  it  was  contended  that  the  moneys  could  not  now  be 
followed  because  they  were  not  ear  marked  and  could  not  be 
identified  or  physically  distinguished  from  the  moneys  with 
which  they  were  blended  in  the  box,  bag  or  other  common 
depositary  of  the  agent  or  trustee.  In  the  judgment  of  the 
Court  it  was  stated  that  in  the  history  of  the  doctrine  of 
ear-marking  and  the  following  of  such  trust  moneys,  it  would 
be  found  that  considerable  modification  had  been  introduced 
by  the  exercise  of  the  equitable  jurisdiction  of  our  Courts, 
and  that  the  application  of  the  doctrine  in  effect  was  at  pre- 
sent almost  effete. 

Reference  was  then  made  to  the  differences  and  conflict  of 
-opinion  shown  to  exist  in  the  opposite  lines  of  argument  fol- 
lowed by  counsel.     In  illustration  of  this  circumstance  re- 
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ference  was  made  to  the  case  read  at  Bar  of  the  factor  who, 
having  been  intrusted  with  funds  by  his  principal  for  invest* 
ment  in  the  purchase  of  flour,  and  in  fulfilment  of  this  order 
the  factor  purchased  one  hundred  barrels  of  a  certain  brand, 
and  deposited  the  balance  of  the  moneys  of  his  principal 
with  moneys  of  his  own  to  the  credit  of  his  bank  account 
Shortly  after  this  event  he  became  insolvent.  Under  the 
construction  placed  on  the  judgment  rendered  in  the  case 
cited,  it  was  held  the  trustee  whs  perfectly  justified  in  law,  in 
delivering  to  the  principal  the  one  hundred  barrels  of  flour 
and  in  retaining  the  balance  of  the  money  for  distribution 
among  and  for  the  benefit  of  the  factor's  general  creditors. 
The  flour  was  stated  to  be  the  principal's  property  because 
it  was  capable  of  identification,  but  the  money  having  been 
mixed  could  not  be  identified  and  separated  from  the  other 
moneys  of  the  insolvent,  and  consequently  became  absorbed 
and  passed  into  the  assets  of  his  estate.  The  principal  con- 
sequently had  his  right  of  priority  over  other  claimants  in 
respect  of  the  flour,  but  could  only  share  in  his  balauce  of 
money  pari  passu  with  the  general  creditors.  The  anomaly 
and  seeming  inequity  of  this  result  was  regarded  as  affording 
ample  justification  for  counsel's  criticism  Iu  dealing,  how- 
ever, with  the  rights  and  claims  of  parties  in  these  proceed- 
ings, a  more  equitable  view  must  be  taken  by  the  Court 
under  the  authorities.  In  the  first  place,  as  regarded  t  lie 
position  held  by  these  defendants,  it  was  observed  that  it 
was  laid  down  that  "  they  can  be  in  no  better  plight  than 
the  party  whom  they  represent  would  have  been,  and  held 
the  fund,  if  it  came  to  their  hands,  in  trust  for  and  applica- 
ble to  the  same  purposes  as  he  held  it,  and  not  as  part  of  the 
proper  estate  of  the  bankrupt  party."  It  was  then  stated 
that  rule  was  couched  on  such  clear  and  expressive  terms  as 
rendered  unnecessary  any  observations  on  its  application  to 
the  existing  circumstances  and  the  relations  of  the  parties 
to  these  proceedings. 

In  the  next  place,  in  order  to  have  a  clear  understanding 
of  the  rules  established  and  followed  as  the  result  of  recent 
judicial  decisions  on  the  doctrines  and  principles  involved  in 
such  cases  as  the  present,  reference  was  made  to  the  report 
of  the  well-known  case  of  Knatchhull  v.  Halletts,  13  G.  H.t 
D.L.B.,  719.  The  Master  of  the  Rolls,  in  his  judgment  in 
that  case,  commenting  on  the  circumstances  connected  with 
the  claim  of  a  Mrs.  Cotterell,  who  had  deposited  bonds  with 
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Hallett  as  an  ordinary  bailee,  observed  that  Hallett  was  also 
agent,  inasmuch  as  he  was  in  the  habit  of  receiving  the  in- 
come arising  upon  the  bonds  and  accounting  to  her  annually 
therefor,  and  consequently  he  stood  in  a  fiduciary  position 
towards  Mrs.  Cotter  ell. 

Subsequently  Hallett  sold  the  bonds  and  put  the  money 
to  his  general  account  at  his  bankers.  Mrs.  Cotterill  claimed 
to  be  entitled  to  follow  the  proceeds  and  receive  them  out  of 
Hallett's  moneys  in  the  hands  of  the  bankers,  and  her  claim 
was  allowed,  and,  as  the  Master  of  the  Bolls  adds,  was  pro- 
perly allowed.  In  that  connection  it  was  observed  "  that 
the  modern  doctrine  of  Equity  as  regards  property  disposed 
of  by  persons  in  a  fiduciary  position  is  very  clear  and  a  well- 
established  doctrine.1'  And  that  there  was  no  distinction 
between  a  rightful  and  a  wrongful  disposition  of  the  pro- 
perty so  far  as  the  right  exists  of  the  beneficial  owner  to 
follow  the  proceeds.  It  very  often  happened  you  could  not 
identify  them,  but  wherever  fiduciary  relationship  existed 
and  money  coining  from  the  trust  remained  in  the  hands  of 
persons  standing  in  that  relationship,  it  could  be  followed 
and  separated  from  any  money  of  their  own.  It  was  pointed 
out  that  the  Master  of  the  Bolls,  in  further  comment  on 
this  equitable  principle,  expressed  his  approval  of  it  as  laid 
down  by  Wood.  V.C ,  in  the  case  of  Firth  vs.  Cortland.  2  H. 
&  M.,p  4,17,  where  it  was  stated  "  that  if  a  man  mixed  trust 
funds  with  his  own,  the  whole  will  be  treated  as  trust  pro- 
perty except  so  far  as  he  may  be  able  to  distinguish  what  is 
his  own,  that  is,  that  the  trust  property  conies  first.  And 
further  on,  in  Hallett's  judgment,  the  opinion  of  the  Master 
of  the  Bolls  is  somewhat  emphasized  in  his  strictures  on  the 
qualified  and  restricted  view  taken  by  Lord  Ellenborough  in 
his  judgment  in  the  case  of  Plumer  vs  Taylor.  There  it  was 
stated  that  it  made  no  difference  in  reason  or  in  law  into 
what  other  form  different  from  the  original  the  charge  may 
have  been  made,  the  right  will  follow  the  nature  of  the 
thing  itself  as  long  as  it  can  be  ascertained,  and  when  the 
means  of  ascertainment  fail  which  is  the  case  when  the  sub- 
ject is  turned  into  money  and  mixed  and  confounded  in  a 
general  mass  of  the  same  description.  Upon  this  deduction 
Jessell,  M.  R.,  observed.  There  again  as  my  Lord  Ellen- 
borough  did  not  know  that  Equity  would  have  followed  the 
money  were  it  put  into  a  bag  or  into  an  undistinguishable 
mass  by  taking  out  the  same  quantity    it  was  also  remarked 
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by  him  that  Lord  Ellen  borough  in  his  judgment  in  th»t  case 
throws  over  all  previous  decisions  as  to  money  nor.  ear* 
marked  not  being  followed.  So  clear  was  it  made  to  appear 
under  these  positive  decisions  that  the  right  to  follow  trust 
moneys  existed  and  was  well  established,  that  it  is  further 
laid  down  that  if  even  lengthy  and  involved  accounts  existed 
in  connection  with  trust  money  Equity  would  try  to  disen- 
tangle them  in  order  to  discover  and  give  to  the  claimant 
that  which  belongs  to  him. 

Following  these  references  by  the  Court  attention  was 
drawn  to  the  decision  rendered  in  re  Bernard's  Banking 
Company,  ex  parte  Massey,  89  L.  J.%  Ch.  685,  Where  a  party 
paid  money  into  a  bank  to  be  applied  in  a  specific  manner, 
and  the  bank  stopped  payment  before  fulfilment  of  these  in- 
structions, it  was  decided  the  payee  could  not  recover,  but 
had  merely  a  right  to  prove  as  a  general  creditor.  Upon 
this  decision  it  is  observed  in  Walker  on  the  Law  of  Bank- 
ing, p  210.  But  it  is  submitted  that  this  cannot  be  sup- 
ported. The  bank  having  received  the  money  for  a  special 
purpose  held  it  in  a  fiduciary  capacity,  and  it  never  became 
part  of  the  fund  available  for  the  general  creditors.  The 
Court  pointed  out  that  the  principle  thus  laid  down  in  the 
commentary  of  the  learned  author  might  well  be  applied, 
and  with  greater  force,  to  the  determination  of  the  conten- 
tions of  the  parties  in  this  present  instance. 

In  the  same  authority,  at  page  211,  it  will  be  found  that 
the  rulings  in  the  judgment  delivered  in  Hallett's  case  are 
fully  recognized  and  adopted.  The  text  reads — when  the 
fact  of  the  existence  of  such  a  relation  is  proved  (banker 
and  correspondent),  the  remitter  can  recover  such  bills  as 
remain  in  specie  or  their  proceeds,  or  any  cash  remitted  in 
that  relation,  if  he  can  trace  them.  If  he  can  shew  them 
to  exist  in  specie  in  a  bag,  or  entered  to  a  separate  account, 
he  is  entitled  to  recover  them  in  that  form,  or  if  he  can 
show  them  to  have  been  mixed  up  with  other  money  of  the 
remittee,  he  has  a  right  in  the  nature  of  a  charge  upon  the 
mixed  fund  which  entitles  him  to  recover  to  the  amount  of 
the  proceeds  out  of  such  fund,  re  Hallett's  case ;  Citing  ex 
parte  Dale,  West  of  England  and  South  Wales  Dis.  Bank, 
III  Ch.,  772.  And  here  it  was  repeated  by  way  of  a  review 
or  summing  up  of  the  incidents  comprising  the  history  of 
the  facts  in  the  case,  that  these  bills  had  been  entrusted  to 
the  hands  of  the  Commercial  Bank  upon  the  express  con- 
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dition  and  for  the  specific  purpose  of  having  the  amounts  of 
the  bills  respectively  collected,  and  thereupon  the  moneys  or 
proceeds  of  such  collections  were  to  be  remitted  to  the  plain- 
tiff' as  owners  thereof.  That  under  the  authorities  a  fiduci- 
ary relationship  was  thus  created  between  these  parties,  and 
the  defaulting  agent  or  trustee  should  be  held  to  a  strict  ac- 
countability for  the  funds  received  on  account  of  the  prin- 
cipal or  cestui  que  trust. 

The  account  opened  placed  the  question  of  amount  beyond 
dispute,  it  was  then  in  the  hands  of  the  agent  at  the  time 
of  the  close  of  its  business.  The  same  funds  passed  into 
the  haiids  of  the  trustees.  And  there  is  nothing  in  our  in- 
solvency or  other  laws  authorizing  the  trustees  to  claim  such 
a  trust  fund  as  part  of  the  moneys  of  the  insolvent  estate 
they  are  administering.  The  moneys  are  thus  far  identified 
and  were  taken  over  by  the  trustees. 

It  is  not  necessary  they  should  be  capable  of  such  a  par- 
ticular separation  as  that  claimed  on  part  of  the  defendants. 
The  mere  default  of  the  trustee  in  placing  these  monies 
with  his  own,  as  is  pointed  out  in  the  authorities,  is  not  to 
be  regarded  as  sufficient  to  debar  the  plaintiff  under  such 
circumstances  from  receiving  redress.  The  remaining  assets 
or  moneys  forming  what  is  termed  the  undistinguishable 
mass  into  which  these  moneys  were  thrown,  is  more  than 
sufficient  to  meet  the  amount  claimed  by  the  plaintiff. 

The  act,  the  cause  of  this  trouble,  was  the  act  of  the 
trustee  or  agent,  and  under  the  rulings  he  is  chargeable  and 
must  bear  the  loss,  and  not  have  it  imposed  on  an  innocent 
principal  or  cestui  que  trust.  It  was  then  stated  that  after 
a  careful  consideration  of  the  law  and  these  equitable  rules 
and  principles  referred  to  in  the  authorities,  the  Court  now 
felt  no  hesitation  in  declaring  in  favour  of  the  claim  of  the 
plaintiff. 

The  defendants,  as  had  been  stated,  were  in  no  different 
position  in  relation  to  the  matter  than  the  Commercial  Bank, 
and  were  well  aware  of  the  relation  they  held  towards  this 
fund  and  must  account  for  the  full  performance  of  the  obli- 
gation or  trust  entered  into  and  assumed  by  the  Bank  to- 
wards the  claimant. 

Mr.  Horwood,  Q.C.,  and  Mr.  Clift  for  plaintiffs. 

Mr.  Moriis,  K.C.,  for  defendants. 
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1897,  January.    Hon  Mb.  Justice  Little. 

Practice — Attachment — Garnishee— Assignment  of  future  salary— 
Civil  servant. 

The  assignment  of  tbe  future  salary  of  an  official  in  the  public  service  is  con- 
trary to  law.  Consequently  a  warrant  of  attachment  laid  against  the  same- 
after  it  becomes  dne  binds  the  amount  of  such  salary  as  against  such  as- 
signment. 

The  questions  at  issue  in  this  case  arose  on  a  garnishee 
proceeding.  After  hearing  the  evidence  aud  arguments,  the 
following  judgment  was  delivered : 

The  original  proceedings  in  this  case  was  by  writ  of  attach- 
ment, under  which  a  warrant  was  placed  in  the  hands  of  the 
Receiver  General  on  the  first  day  of  July,  1896.  Subse- 
quently the  Receiver  General,  as  garnishee,  and  Mr.  Keating, 
a  clerk  in  his  department,  were  examined  before  me.  From 
their  testimony  it  appeared  that  defendant  was  a  servant  of 
the  Government,  and  held  the  position  of  Lighthouse  Keeper 
at  a  salary  of  $ —  a  year,  payable  quarterly  on  the  first  days 
of  January,  April,  July  and  October  in  each  year.  That  on 
the  first  day  of  July,  1896,  there  was  lodged  in  the  Receiver 
General's  hands  a  warrant  of  attachment  in  this  cause. 
Shortly  before  the  service  of  such  warrant,  the  Receiver 
General  had  received  authority,  by  warrant  from  His  Excel- 
lency the  Governor,  to  pay  the  defendant  the  quarter's  salary 
then  due.  That  in  addition  to  the  amount  due  for  that  quar- 
ter's salary,  the  Receiver  General  held  the  amounts  due  de- 
fendant for  the  two  preceding  qu  liters.  It  further  appeared 
that  an  order  had  been  left  at  the  Treasury  Department  and 
remained  there  unaccepted  from  defendant,  in  relation  to 
his  salary.  This  order  is  in  the  following  terms  : — "  Cape 
John,  Gull  Island,  June  7th,  1895.  To  the  Hon.  the  Recei- 
ver General.  Please  pay  my  salary  as  Light  House  Keeper 
unto  Alan  Goodridge  &  Sons  from  time  to  time  as  it  becomes 
due  until  further  notice.  (Signed),  Thomas  Graham."  It 
was  shown  that  although  the  department  expressly  declined 
to  accept  this  order,  still  the  payee  had  been  paid  one  or 
two  quarter's  salary  on  account  of  the  defendant. 

Under  these  circumstances  it  was  contended  by  counsel 

for  the  payees  and  the  drawer  that  this  order  was  so  far 

volid  as  to  affect  and  bind  any  part  of  the  salary  that  had 

accrued  due  aud  become  payable  before  the  warrant  of  at- 
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tachment  was  received  by  the  Receiver  General,  and  that  it 
should  be  held  to  be  so  far  binding  on  the  parties. 

The  proposition  thus  advanced  on  behalf  of  the  defen- 
dant and  the  payees  is,  in  my  judgment,  unsustainable  in 
law. 

The  question  of  the  legality  of  assignments  by  servants 
of  the  Crown  of  their  future  salaries  has  been  frequently 
passed  upon  by  courts  of  justice,  and  the  matter  has  been 
definitely  dealt  with,  as  may  be  seen  by  reference  to  autho- 
rities containing  reports  of  adjudications  on  the  subject.  It 
will  be  found  to  be  authoritatively  stated  that  any  assign- 
ment of  the  emoluments,  pay  or  salary  of  an  official  in  the 
public  service  (not  being  a  pension  for  past  services)  is  con- 
trary to  law,  and  a  Court  of  Equity  would  not,  upon  the 
ground  of  public  policy,  give  effect  to  assignments  of  sala- 
ries of  public  officers  paid  to  them  to  assure  due  discharge 
of  their  official  duties, — See  SneWs  Principles  of  Equity,  101; 
Corporation  of  Liverpool  vs.  Wright,  $8  L «/.,  Ch.  868.  In 
the  case  of  Lettcrdale  vs.  Duke  of  Montrose,  Paymaster  Gene- 
ral, 4  T.  R,  &48,  it  was  held  that  the  future  half  pay  of  an 
officer  was  not  assignable,  the  court  being  clearly  of  opinion 
that  such  assignments  were  void.  The  half  pay  was  not 
only  a  chose  in  action,  but,  with  respect  to  such  payments 
as  were  not  due,  it  was  also  contingent  whether  or  not  they 
would  ever  be  made. 

And  where  the  subject  of  the  assignment  was  in  the 
nature  of  compensation  to  a  civil  servant  for  future  ser- 
vices, it  was  held  to  be  invalid.  In  delivering  judgment  in 
one  of  these  cases,  Parke,  B.,  observed  "  that  the  allowance 
granted  to  the  defendant  was  not  assaignable  by  him.  That 
it  was  not  necessary  to  determine  whether  it  was  or  was  not 
an  allowance  to  which  the  defendant  was  entitled  as  a  mat- 
ter of  indefeasable  right,  or  whether  it  was  payable  only 
•during  pleasure.  He  thought  defendant  was  to  be  considered 
in  the  public  service,  and  that  the  compensation  allowed  him 
was  by  way  of  salary,  the  object  of  which  was  to  enable  him 
to  maintain  himself  in  hiB  position  in  life,  as  well  as  save 
him  from  risking  his  character.  And  public  policy  required 
that  he  should  not  be  allowed  to  assign  it  away. 

Dicta  in  other  reported  cases  might  be  cited  to  like  effect, 
among  others  in — Althorpe  vs.  Althorpe,  12  Lit  ;  Marly  vs. 
Odium,  3  T.R ,  681 ;  Tapp  vs.  Jones,  10  L.R.Q.B.,  591 ;  Camp, 
on  Coml.  Agency,  Slfl ;  all  pronouncing  against  the  validity 
of  such  assignments. 
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The  terns  of  the  order  given  by  defendant  are  prospec- 
tive in  their  operation  and  intended  to  affect  future  amounts 
-of  salary  that  might  from  time  to  time  fall  due  to  the 
•drawer.  In  view,  then,  of  its  entire  invalidity,  it  would 
obviously  be  very  inconsistent  to  hold  that  it  is  so  far  valid 
as  to  operate  upon  ami  Wad  the  yr  tiros  of  the  ealary  which 
may  have  fallen  doe  after  the  date  of  the  order.  Moreover, 
.such  a  position  would  be  quite  opposed  to  the  principles  of 
law  applied  under  such  circumstances,  that  an  agreement  or 
-ether  act  which  is  void  has  from  the  beginning  no  legal 
«tieot  at  all  save  so  far  as  any  party  to  it  incurs  penal  con- 
sequences. Without  furtiher  remark  or  comment,  I  may  say 
I  regard  this  document  as  being  in  the  nature  of  an  assign- 
ment of  defendant's  salary,  and  consequently  subject  to  the 
cottage  referred  to. 

In  the  next  place,  I  find  from  the  evidence  that  imme- 
diately before  as  well  as  at  the  time  of  laying  the  warrant 
-of  attachment  in  the  hands  of  Receiver  General,  he  held  an 
amount,  part  of  the  salary  of  this  official,  which  he  was  pro- 
pared  to  pay  over  to  htm  when  called  upon  for  that  purpose, 
.and  in  my  judgment  this  amount  was  attachable  and  became 
bound  by  the  warrant  lodged,  as  stated,  in  the  hands  of  the 
'Treasury  Department  on  July  1st,  1897.  I  allow  no  costs 
.at  present  to  either  party  to  these  proceedings. 

Mr.  Wood  for  the  plaintiff. 

Mr.  Morine  for  defendant  and  Messrs  Goodridge  &  Sons. 
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In  the  matter  of  ike  Insolvent  Estate  of  John  Hennessey,. 
Planter. 

1898,  January.    Hon.  Mr.  Justice  Emerson 

Insolvency— Receiver  of  voyage— Servant*  wages— Knowledge  of  hiring— Notice- 
of  claim —  Wages  for  which  receiver  is  liable* 

A  fishery  servant  or  shareman  is  entitled  to  follow  the  voyage  for  his  share- 
or  wages  into  the  hands  of  any  person  whomsoever  who  may  have  received 
such  voyage  with  notice  of  the  claim  of  such  servant  or  shareman,  or, 
having  received  snch  voyage,  shall  afterwards  receive  notice  of  such  claim- 
before  he  shall  have  parted  with  such  fish  or  oil,  or  the  proceeds  thereof, 
to  the  hirer  or  employer,  or  otherwise  paid  for  the  same. 

The  servant  or  shareman  is  only  entitled  to  receive  from  the  receiver  of  the- 
voyage  the  amount  of  wages  due  after  deducting  the  value  of  any  advances 
in  goods  or  money  made  by  the  planter. 

The  plaintiff  was  a  servant  of  Michael  and  Thos.  Hurley, 
who  carried  on  the  codfishery  at  White  Bear  Islands,  Labra- 
dor, during  the  fishing  season  of  1897,  and  the  Hurleys 
agreed  to  pay  her  $17  as  wages  for  her  services.  The  Hur- 
leys were  supplied  by  Timothy  and  John  Hayden,  and  the 
whole  of  the  seasons  voyage  was  delivered  by  the  Hurleys 
to  the  Haydens,  and  sold  and  delivered  by  the  Haydens  to 
John  J.  Hennessey,  at  the  White  Bear  Islands,  and  by  him 
shipped  to  market  on  board  his  ship  Telephone.  Hennessey 
has  become  insolvent,  and  the  plaintiff,  being  unable  to  obtain 
payment  of  her  wages  from  either  the  Hurleys  or  the  Hay- 
dens, brings  this  action  to  recover  the  amount  due  from 
Hennessey's  estate,  as  "  receiver  of  the  voyage."  At  the  trial 
it  was  admitted  (indeed  it  was  proved)  that  the  Hurleys  and 
the  Haydens  were  insolvent  and  unable  to  pay  the  wages. 

The  defences  relied  upon  were : 

(1)  That  Hennessey  had  no  knowledge,  at  the  time  of  the 
receipt  of  the  fish  by  him,  of  the  claim  of  the  plaintiff. 

(2)  That  Heunessey  was  not  the  hirer  or  employer  of  the 
plaintiff,  and  had  no  knowledge  of  the  hiring  by  the  Hur- 
leys; and  was  not  the  supplying  merchant  of  either  the 
Haydens  or  the  Hurleys,  and  that,  as  he  was  merely  the 
purchaser  of  the  fish,  without  notice  of  the  claim  of  the 
plaintiff  at  the  time  of  sale  and  delivery,  he  was  not  a  "  re- 

*  Vide— Rourkn  v.  Baine,  Johnston  &  Co.,  Nfld.  L.  R.,  1820 ;  in  re  Barron's 
Servants,  Nfld.  L.  ft.  1850 ;  Insolvent  Estate  of  Ridley  &  Sons,  Nfld.  L.  R  , 
1870  ;  Antle  v.  Baine,  Johnston  k  Co.,  Nfld.  L.  R.,  1885. 
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-ceiver  of  the  voyage "  within  the  meaning  of  the  statute ; 
and 

(3)  That  if  there  be  any  claim  against  Hennessey,  it  is 
only  for  the  balance  that  may  be  found  to  be  due  after  de- 
ducting the  'advances'  made  to  the  plaintiff,  either  by  the 
Hurleys  or  Haydens,  and  not  for  the  full  amount  of  the 
wages  contracted  to  be  paid  by  the  Hurleys. 

Where  the  fish  or  oil,  the  produce  of  the  voyage,  is  recei- 
ved by  one  who  is  not  actually  or  presumptively  aware  of 
the  hiring  of  the  servant  or  shareman,  proof  of  special  notice 
Rafter  purchase  and  before  payment)  of  the  claim  of  such 
servant  or  shareman  would  be  necessary  to  sustain  the  action. 
Of  course,  if  Hennessey  had  no  notice  of  the  claim  of  the 
plaintiff,  at  the  time  he  purchased  the  fish,  or  before  he  paid 
the  Haydens,  no  action  could  be  maintained.  I  do  not  there- 
fore think  it  necessary  to  further  advert  to  the  question  of 
notice,  holding  it  sufficient  notice  if  the  claim  of  the  servant 
be  brought  to  the  knowledge  of  one  into  whose  hands  the 
fish  may  have  come  before  the  latter  has  parted  with  the 
proceeds  to  the  vendor  or  his  order,  or  otherwise  paid  for  it, 
provided  however  that  the  previous  vendor  had  likewise 
notice  of  such  claim.  It  is  admitted  that  the  Haydens  had 
ample  notice  of  the  plaintiff's  claim,  and  the  purchaser  (Hen- 
nessey) had  not  parted  with  the  proceeds  of  the  fish  to  the 
▼endors  or  their  order  or  otherwise  paid  for  it,  at  the  date 
-of  the  commencement  of  this  action.  Therefore  the  first  de- 
fence fails. 

Upon  the  second  point  in  the  defence,  that  because  Hen- 
nessey was  not  the  hirer  or  employer  of  the  plnintiff,  and 
Jhad  no  knowledge  of  such  hiring,  and  was  not  the  supplying 
anerchant  of  either  the  Haydens  or  Hurleys,  but  was,  in  fact, 
taerely  a  purchaser  of  the  fish  without  notice  at  the  time  of 
such  purchase,  he  was  not  a  "  receiver  of  the  voyage  "  within 
the  meaning  of  the  statute,  I  have  had  as  little  difficulty  in 
.arriving  at  a  conclusion  as  upon  the  question  of  notice.  The 
<cases  cited  from  the  "  Select  Cases  of  the  Supreme  Court " 
by  Mr.  Morris,  Q.C.,  for  the  defendant,  interesting  as  they 
are  from  an  historic  point  of  view,  are  wholly  inappropriate, 
even  as  aids  to  construction  of  the  present  statute  law  upon 
the  subject ;  and,  if  I  may  say  so,  without  being  guilty  of 
judicial  heresy,  I  doubt  very  much  if  the  observations  of 
Chief  Justice  Forbes  on  the  construction  of  the  15  th  Geo. 
III.,  cap.  31,  be  correct.     The  two  cases,  over  which  much 


22  PABSONS  v.  FOX. 

controversy  arose  in  tbe  early  years,  and  which  have  beenr 
revived  by  Mr.  Morris,  Q.C.,  in  support  of  his  able  argument 
in  this  case,  are  Dooley  v.  Burke  arid  Hackett  ("  Select  Cases- 
Supreme  Court,"  p.  216),  tried  before  his  lordship  Chief  Jus- 
tice Forbes  in  1819,  and  Bourke  v.  Baine,  Johnston  &  Co.,  re- 
ported in  tbe  same  volume,  pp.  238-9,  and  tried  before  same 
Chief  Justice  in  1820.  The  first  of  these  cases  was  an  action 
by  a  planter's  servant  for  his  wages  against  the  supplying- 
merchants  who  received  the  voyage.  The  supplying  mer- 
chants set  up  two  defences — (1)  that  they  had  received  only 
£45  worth  of  fish  to  pay  for  £100  worth  of  supplies,  and 
that  having  received  the  fish  in  payment  of  supplies  they 
were  not  liable  to  account  for  the  same ;  (2)  that  the  plain- 
tiff was  not  known  to  the  defendants  as  the  servant  of  the- 
planter. 

Held, — That  the  supplying  merchant  is  liable  to  pay  the 
wages  of  the  servants  to  the  extent  of  the  value  of  any  fish 
and  oil  which  may  have  come  to  his  hands  as  the  produce  of 
the  voyage,  if  he  knew  either  actually  or  presumptively  that 
the  servants  who  make  the  claim  upon  him  were  in  the 
employ  of  the  planter. 

This  decision  was  referred  to  by  Mr.  Morris,  Q.  C,  not  ir* 
support  of  his  argument,  for  this  decision  has  always  bee» 
recognized  by  the  Courts  as  the  law  of  the  colony  (vide? 
Antic  v.  Baine,  Johnston  <£  Co%t  1885),  but  because  the  obser- 
vations of  Chief  Justice  Forbes,  in  the  course  of  his  judg- 
ments in  the  two  cases,  limited  the  woni  'receiver"  to  the 
regular  supplying  merchant  of  the  hirer.  The  Act  then  ir> 
force,  uuder  which  the  plaintiff  sued,  was  the  Imperial  sta- 
tute 15  Geo.  Ill,  cap.  31  (1775),  which  provided  "  that  all 
fish  and  oil  which  shall  be  taken  and  made  by  the  person  or 
persons  who  shall  hire  or  employ  such  seamen  or  fishermen, 
shall  be  subject  and  liable  in  the  first  place  to  the  payment 
of  the  wages  of  every  such  seaman  or  fisherman." 

In  delivering  judgment  in  Dooley  v.  Burke  and  Hackett, 
the  Chief  Justice  said  : — 

"  The  practice  of  following  the  fish  and  oil,  as  it  is  called, 
under  the  15th  Geo.  III.,  has  been  carried  beyond  what  the 
framers  of  the  law  probably  intended.  There  is  an  opinion, 
which  has  found  its  way  among  the  records  of  the  Court, 
given  by  Lord  Avanlay  and  Baron  McDonald,  when  they 
were  law  officers  of  the  Crown,  that  the  servant's  lien  upon 
the  fish  and  oil  for  his  wages  cannot  be  traced  into  the  hands 
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of  a  bona  fide  holder  for  full  consideration ;  and  this  opinion 
is  given  with  a  latitude  which  may  warrant  its  application 
to  the  merchant  who  receives  the  produce  in  payment  of  his 
advances  upon  the  voyage.  The  usage  of  the  Courts  (of 
this  Colony)  on  the  contrary,  has  always  been  to  consider  the 
fish  equally  liable  to  the  servants,  in  the  hands  of  the  mer- 
chant, as  in  the  hands  of  the  intermediate  hirer.  Upon  the 
whole  I  am  inclined  to  think  the  practice  of  the  Courts  right, 
as  applied  to  the  regular  receiver,  although  it  has  been  some- 
times carried  too  far." 

We  find,  however,  the  Sessions  Courts  of  the  colony 
(courts  with  practically  unlimited  jurisdiction  and  absolute 
finality  of  decision  in  matters  of  fishermen's  wages)  differing 
from  Chief  Justice  Forbes.  In  one  of  the  cases  mentioned 
(Rourke  vs.  Bainc,  Johnston  &  Co.,  Select  Cases  Supreme 
Court,  pp.  238-9),  the  learned  Chief  Justice  says : — 

"  In  the  hands  of  the  hirer  all  the  fish  and  oil  are  liable 
for  all  the  servants  wages,  but  in  the  hands  of  the  supply- 
ing merchant  such  fish  and  oil  then  beeome  liable  to  other 
considerations,  upon  which  lawyers  have  entertained  divided 
opinions,  and  upon  which  the  Supreme  Court  differs  both 
from  the  Sessions  Courts  and  the  Crown  Law  Officers  at 
home;  the  Court  of  Sessions  holding  the  proceeds  of  the 
voyage  liable  into  whose  hands  soever  they  might  have  passed, 
and  the  Crown  lawyers  limitiug  that  liability  to  the  actual 
possession  of  the  hirer  or  employer.  The  Court  has  ex- 
pressed its  opinion  (Dooley  v.  Hackett,  supra)  that  the  prac- 
tice of  following  has  been  carried  too  far  in  this  country, 
and  much  beyond  the  probable  intention  of  the  British  Par- 
liament. It  is  my  opinion,  therefore,  that  the  Legislature 
intended  to  give  a  lien  upon  the  fish  and  oil  in  tlie  /lands  of 
the  hirer  only,  but  the  custom  of  Vie  fishery  lias  extended  it 
beyond  such  hirer  and  created  an  implied  lien  in  the  hands 
of  the  'receiver/" 

Commenting  on  the  custom,  its  origin  and  reasonableness, 
the  learned  Chief  Justice  continues — 

"  The  origin  of  this  custom  is  to  be  found  in  the  nceessity 
of  the  thing;  and  the  interests  of  the  fishery  are  its  best 
expositor.  From  the  nature  of  the  article  of  fish  and  the 
method  of  curing  and  sending  it  to  market,  it  is  the  com- 
mon practice  of  the  island  to  take  it  off  the  rooms  at  diffe- 
rent times;  and  a  considerable  portion  of  the  catch  is 
always  removed  before  the  close  of  the  season  and  before 
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the  time  of  the  wages  becoming  due.  If  the  servant  is  to 
lose  his  lien  by  the  removal  of  the  fish,  he  must  arrest  it 
upon  the  room ;  the  ruinous  consequence  of  which  proceed- 
ing require  no  comment.  The  necessity  of  the  thing  has 
therefore  given  rise  to  a  general  understanding  that  the  fish 
may  be  removed  from  the  planter's  room  to  the  warehouse 
of  the  general  supplier  without  any  detriment  of  the  rights 
of  the  servants  who  are  presumed  to  be  known  to  the  sup- 
plier as  to  their  number,  &c.  Subject  to  such  considerations 
I  conceive  the  servant  has  a  clear  right  to  follow  the  fish 
and  oil  into  the  hands  of  the  supplier,  and  that  his  lien  is 
as  strong  in  the  merchant's  warehouse  as  on  the  planter's 
rooms" 

It  will  be  observed,  however,  as  his  lordship  points  out, 
that  the  practice  of  the  Courts  of  Session  up  to  that  time 
(1820)  had  always  been  to  hold  that  the  proceeds  of  the 
voyage  were  liable  for  the  wages  or  share,  in  whose  hands 
soever  they  may  have  passed,  and  he  further  remarks  "  that 
in  his  opinion  the  Legislature  intended  to  give  a  lien  in  the 
hands  of  the  hirer  only,  hit  the  custom  of  the  fishery  created, 
an  implied  lien  in  the  hands  of  the  supplying  merchant.'1 

In  the  case  of  Dooley  vs.  Burke,  commenting  on  the  opi- 
nion of  the  law  officers  of  the  Crown,  the  same  Chief  Jus- 
tice remarked — 

"  The  correct  interpretation  of  the  law  must  in  a  great 
measure  depend  upon  a  practical  knowledge  of  the  subject 
(his  lordship  had  been  three  years  in  the  colony)  to  which 
the  law  is  intended  to  apply  Although  I  should  always 
bend  to  the  superior  wisdom  of  English  lawyers  upon  a 
poiut  cf  English  law,  yet  I  should  hesitate  in  yielding  im- 
plicit deference  upon  a  mere  matter  of  a  local  character." 

1  think  if  the  Supreme  Court  of  this  colony  were  called 
upon  now  to  give  a  judicial  exposition  of  the  meaning  of 
section  16  of  15  Geo.  III.,  cap.  31,  it  would  uphold  the 
opinion  of  the  Sessions  Courts  that  the  receiver  of  the  voy- 
age was  aud  always  has  been  in  this  colony  "any  person 
into  whose  hands  soever  the  fish  and  oil  may  have  passed," 
with  notice  of  the  claim  of  the  servants  thereon  for  wages, 
provided  the  hirer  has  not  the  means  of  satisfying  the  claim. 
The  gentlemen  on  the  bench  of  the  Sessions  Court  at  that 
time,  and  for  many  years  previous,  were  better  acquainted 
with  the  "  customs  of  the  fishery"  than  his  lordship  of  the 
Supreme  Court,  and  in  interpreting  the  statute  were  fully 
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.aware  that  the  section  of  the  15th  Geo.  III.  created  do  new 
right,  but  was  merely  declaratory  of  what  the  common  law 
of  the  colony  had  been  for  over  a  century.  They  knew, 
what  we  all  now  know,  that  this  custom  was  coeval  with  the 
arrival  of  the  first  British  fishermen  in  the  colony,  and  was 
probably  an  old-world  fishery-custom,  and  truly  had  its 
"  origin,"  as  his  lordship  remarked,  "  in  the  necessity  of  the 
thing,"  and  "  the  interests  o*  the  fishery  were  its  best  ex- 
positor." They  knew,  as  I  have  said,  that  this  fishery  cus- 
tom existed  before  the  statute,  and  their  construction  of  it, 
.as  before  stated,  had  been  the  construction  placed  upon  it 
by  the  local  courts  probably  since  the  days  of  the  "  Fishing 
ApmiralB."  They  had  the  same  reasons  for  their  construc- 
tion as  Chief  Justice  Forbes,  the  custom  of  tlte  fishery,  with 
the  additional  force  which-  long  established  usage,  acquiesced  in 
by  merchants,  planters  and  fishermen,  gave  them.  Those  who 
presided  in  these  Sessions  Courts  were  mostly  men  of  edu- 
cation and  intelligence,  and  of  undoubted  experience  in  all 
matters*  appertaining  to  the  fishery,  and  might  with  much 
force  and  reason  have  used  the  language  of  the  learned  Chief 
Justice  that  "The  correct  interpretation  of  the  law  must,  in 
ji  great  measure,  depend  upon  the  practical  knowledge  of 
the  subject  to  which  the  law  is  intended  to  he  applied,  and 
although  we  should  always  bend  to  the  superior  wisdom  of 
English  lawyers  upon  a  point  of  English  law,  yet  we  should 
hesitate  in  yielding  implicit  deference  upon  a  matter  of  a 
mere  local  character." 

The  Session  Court  gave  a  construction  to  the  section  of 
the  15th  Geo.  III.  which  was  reasonable  and  not  repugnant 
to  its  language,  and  such  as  had  always  been  given  to  it  in 
the  courts  after  the  passing  of  the  Act;  and  in  my  opinion 
they  were  correct.  What  use  or  necessity  would  there  be 
for  a  custom  having  its  "origin  in  the  necessity  of  the 
thing," — the  necessity  of  protecting  those  who  catch  and 
-cure  the  fish — if  it  could  be  so  easily  evaded  by  limiting  the 
following  into  the  hands  of  the  hirer  or  supplying  mer- 
chant, who,  in  ninety-nine  cases  out  of  a  hundred,  passes 
the  fish  immediately  over  to  another  supplier  or  to  a  pur- 
chaser in  open  market,  or  to  a  merchant  (not  a  supplier) 
who  sends  his  vessel  to  collect  for  fish.  On  the  whole,  I  am 
inclined  to  believe  that  the  law,  as  it  now  stands  on  our 
statute-book,  has  always  been  the  law  of  this  colony.  I  am 
sustained  in  that  opinion  by  reasons  to  be  gathered  from  the 
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decisions  already  referred  to,  fortified  by  the  opinion  of  the 
Chief  Justice  in  the  cases  tried  in  the  Supreme  Court  in  the 
year  1846  before  Chief  Justice  Brady  and  Justices  Emerson 
and  Simms  (Hanrahan,  appellant,  v.  Barron,  respondent,  and 
Hanrahan,  appt.,  v,  Doody,  respt.)  These  were  actions  under 
the  statute  of  Geo.  IV.  by  servants  against  the  receivers  of 
the  voyage,  and  at  the  time  excited  considerable  attention, 
affecting,  as  they  did,  the  respective  rights  of  the  merchants 
and  fishermen  of  the  colony.  The  question  at  issue  was 
whether  the  10th  section  of  the  5th  of  Geo.  IV.,  repealing 
15th  Geo  III.,  but  re-enacting  the  16th  section  of  the  last 
mentioned  Act,  had  been  repealed,  and  the  Court  held  that 
it  was  subsisting  at  that  time,  and  gave  judgment  for  the 
servants.  In  the  course  of  his  able  judgment  the  learned 
Chief  Justice  Brady  used  this  language : 

"  I  am  of  opinion  that  the  claim  of  the  servant  in  this 
case  against  the  supplying  merchant  as  receiver  of  the  voy- 
age falls  within  the  class  of  rights  just  defined — that  the 
statute  gives  him  a  lien,  charge,  encumbrance  or  equitable 
mortgage;  call  it  what  you  will,  upon  the  fish  and  oil  for  his 
wages,  and  that  this  property  continues  subject  and  liable  to 
that  charge  and  encumbrance  in  the  bauds  of  the  party  to 
whom  the  owner  has  transferred  it,  just  as  other  charges 
and  encumbrances  of  a  like  nature  do  if  the  party  taking 
the  property  had  notice  of  the  charge." 

We  are  not,  however,  concerned  with  the  opinions  of  the 
Crown  law  officers  or  judicial  pronouncements  on  the  con- 
struction of  loth  Geo.  III.,  10th  Geo.  IV.,  or  other  Imperial 
statutes  bearing  on  the  subject  of  the  servant's  rights  to* 
follow  the  voyage,  and  we  would  not  have  referred  to  them 
if  these  opinions  and  decisions  were  not  continually  quoted 
in  support  of  arguments,  which,  whatever  force  they  may 
have  gained  from  the  divided  opinions  of  lawyers  and  courts 
half  a  century  ago,  are  of  slight  or  no  authority  in  the  con- 
struction of  the  statute  which  now  regulates  the  right  of 
fishery  servants  to  their  claim  for  wages  in  the  hands  of  a 
receiver  of  the  voyage.  The  law  now  governing  the  ques- 
tion is  contained  in  chapter  83  of  the  Consolidated  Statutes, 
entitled  "  Of  Insolvency,"  section  24,  and  is  as  follows : 

"  When  it  shall  be  made  to  appear  that  the  hirer  or  em- 
ployer of  any  seaman,  fisherman,  or  other  servant,  is  insol- 
vent or  unable  to  pay  his  creditors  one  hundred  cents  in  the 
dollar,  such  seaman,  fisherman,  or  other  servant,  actually  en- 
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gaged  in  catching,  curing  of  fish  or  oil,  and  such  persons  ae> 
shall  have  supplied  bait  to  the  hirer  or  employer  aforesaid, 
and  who  shall  be  creditors  for  wages,  share  or  bait  for  the 
Cttirent  season,  shall,  upon  all  such  fish  and  oil  taken,  cured 
et  made  by  the  hirer  or  employer  or  out  of  the  produce  or 
value  thereof,  if  the  same  be  in  the  hands  of  the  hirer  or 
employer  or  of  any  person  aware  of  or  privy  to  the  hiring  or 
employing  of  any  such  seaman,  fisherman  or  other  servant,  or 
homing  notice  of  the  claim  of  any  such  seaman,  fisherman,  or 
other  servant,  whether  the  same  be  accruing  or  due  at  or  be- 
fore the  time  of  such  other  person  receiving  such  fish  or  oil 
or  the  produce  or  value  thereof,  or  before  paying  the  hirer 
or  employer  for  the  same,  be  considered  privileged  creditors,. 
and  shall  first  be  paid  one  hundred  cents  in  the  dollar  so  far 
as  such  fish  or  oil  or  the  produce  or  value  thereof  shall  go." 

It  will  be  noticed  how  broadly  and  comprehensively  this- 
section  is  framed  Passed  in  the  early  days  of  onr  local 
Legislature,  which  was  composed  of  men  well  acquainted 
with  the  customs  of  the  fishery,  merchants  who  were  not 
unaware  of  the  "  origin  and  necessity  of  the  thing,"  planters 
who  were  naturally  jealous  of  any  infringement  of  ancient 
fishery  privileges,  Crown  and  other  lawyers  familiar  with 
the  reasonable  and  legal  construction  of  the  statute,  and  who 
knew  its  necessity  and  import,  we  may  safely  conclude  that 
the  provision  was  exactly  declaratory  of  what  they  knew 
and  believed  the  logical  and  just  construction  of  the  old  law 
and  custom  should  be,  was,  and  ever  had  been 

It  will  be  noticed  that  under  this  section  there  may  be- 
three  classes  of  receivers,  (1)  the  hirer  or  employer  of  the 
servant ;  (2)  the  supplying  merchant,  i.  e.,  the  merchant  who* 
supplies  the  planter  or  sub-planter  or  hirer,  and  who  sub- 
sequently receives  the  fish  and  oil,  and  as  to  whose  liability 
I  can  add  nothing  to  what  Mr.  Justice  Pinsent  has  laid  down 
in  delivering  judgment  in  the  case  of  Antic  v.  Baine,  John- 
sion  &  Co.,  decided  by  the  Supreme  Court  in  1885  (vide 
Morris's  Decisions  of  the  Supreme  Court,  1884-96,  p.  99.) 
In  that  judgment  will  be  found  a  careful  analysis  of  the  law, 
so  far  as  relates  to  the  class  of  receivers  of  the  voyage  being 
supplying  merchants.  That  class  of  receivers  of  the  voyage 
is  governed  by  some  principles  differing  slightly  from  those 
which  govern  the  class  whose  rights  we  are  now  considering 
— the  third  class — who  are  not  supplying  merchants  of  either 
planters,  sub-planters  or  servants  or  fishermen,  but  are  ordi- 
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nary  purchasers  of  fish  and  oil  in  open  market.  And  it  is 
with  this  last  class  of  receivers  we  are  dealing  in  this  case. 

As  if  to  emphasize  its  intention,  and  to  leave  no  doubt  of, 
or  ambiguity  in,  the  meaning  of  section  14  of  chap.  83,  the 
Legislature  inserted  in  that  Act  (section  3D  the  following: 

"Nothing  herein  contained  shall  prevent  such  seaman, 
fisherman  or  other  servant  from  recovering  such  share  or 
wages  from  any  person  other  than  the  supplying  mercJiant  who 
may  have  received  such  voyage  or  any  part  thereof  \  and  who 
would  be  otherwise  liable  under  this  chapter"  (provided  notice 
and  insolvency  be  proved.) 

Upon  a  careful  consideration  of  the  foregoing  sections  I 
•can  come  to  but  one  conclusion,  that  a  fishery  servant  or 
shareman  is  entitled  to  follow  the  voyage  or  the  proceeds  or 
value  thereof  for  his  share  or  wages  in  the  hands  of  any  per- 
son whomsoever,  who  may  have  received  such  voyage,  with 
notice  of  the  claim  of  such  servant  or  shareman,  or  having 
received  such  voyage  shall  afterwards  receive  notice  of  such 
-claim,  before  he  shall  have  parted  with  Buch  fish  or  oil,  or 
the  proceeds  thereof,  to  the  hirer  or  employer,  or  otherwise 
paid  for  the  same.  And  so  the  second  ground  of  defence 
fails. 

I  have  now  to  deal  with  the  third  point  in  the  defence, 
viz.,  that  the  plaintiff  is  entitled  to  receive  only  the  amount 
of  wages  due  her  after  deducting  the  value  of  any  advances 
in  goods  or  money  made  to  her  by  the  Haydens.  I  feel  that 
this  question  is  as  free  from  doubt  as  the  one  just  decided, 
and  I  have  to  hold  that  the  claim  can  only  be  upheld  for 
the  balance  due  after  deducting  the  value  of  any  goods  or 
money  that  may  have  been  advanced  or  paid  to  the  plaintiff 
by  either  the  Hurleys  or  the  Haydens  during  or  before  the 
fishing  season  on  account  of  such  wages.  A  very  specious 
argument  was  made  by  Sir  James  Winter,  Q.O.,  on  behalf  of 
the  plaintiff  on  this  point,  but  it  was  evideut  that  his  skill 
and  research  were  more  in  the  interest  of  the  Haydens  than 
<oi  the  plaintiff.  The  contention  that  the  Haydens  could 
still  claim  on  the  plaintiff  for  their  advances  to  her  we  do 
not  consider  tenable.  They  were  paid  for  their  advances  to 
her  when  they  received  the  Hurley's  fish,  and  they  then  sold 
the  fish  to  Hennessey,  and  Hennessey  is  now  bound  in  law 
to  pay  only  the  value  of  so  much  thereof,  i.e.,  the  balance  of 
plaintiff's  wages,  as  the  Haydens  would  have  had  to  pay  the 
plaintiff  if  they  had  not  parted  with  the  fish.  To  hold  other- 
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wise  would  be  to  enable  the  Haydens  to  receive  the  full 
amount  of  the  value  of  their  advances,  and  thereby  receive, 
from  Hennessey'*  estate,  a  preferential  payment  by  a  cir- 
cumvention that  the  law  will  not  permit.  If  the  fish  or  any 
part  of  it  which  was  delivered  to  the  Haydens  by  the  Hur- 
leys, and  out  of  which  they  had  a  right  to  deduct,  and  must 
be  presumed  to  have  deducted,  the  amount  due  them  by  these 
planters,  the  Hurleys  and  their  servants,  and  which  the  Hay- 
dens afterwards  sold  and  delivered  to  Hennessey,  was  now 
to  come  back  to  them  by  the  circuitous  process  of  receiv- 
ing it  from  the  plaintiff',  after  she  had  recovered  it  from 
Hennessey,  the  Court  would  be  facilitating  the  committing 
of  a  fraud  on  the  creditors  of  Hennessey,  by  enabling  the 
Haydens  to  obtain  a  preferential  payment  for  the  fish  they 
sold  Hennessey,  and  for  the  balance  of  which  he  is  only  en- 
titled to,  and  must  be  content  to  rank  for,  a  dividend  with 
other  creditors.  Sir  James  Winter,  for  the  plaintiff',  has  re- 
ferred to  the  decision*?  on  the  claims  of  the  servants  against 
the  insolvent  estate  of  Ridley  &  Sons  in  1870.  He  was  coun- 
sel for  the  trustees  of  Ridley  &  Sons  at  that  time,  but  ray 
recollection  of  these  decisions,  so  far  as  they  affect  this  case, 
does  not  coiucide  with  his.  In  the  case  of  Ridley  &  Sons 
there  was  a  number  of  large  planters,  such  as  Messrs.  Henry 
Thomey,  John  Pumphrey,  John  Ryau  and  others  who  sup- 
plied other  planters,  whose  servants  claimed  on  Ridley  ;»ud 
Sons  as  receivers  of  the  voyage.  These  claims,  numbering 
between  600  and  700,  were  referred  to  the  Master  for  enquiry 
and  report,  and  only  a  few  test  cases  were  brought  before 
the  Supreme  Court.  These  few  cases  are  reported  in  a  short 
judgment  of  Sir  Hugh  Hoyles,  Chief  Justice,  in  the  Reports 
of  the  Supreme  Court,  1871  I  have  a  very  distinct  recol- 
lection of  the  adjudications  by  the  Master  on  these  claims, 
and,  in  every  instance,  he  adjusted  the  accounts  of  the  ser- 
vants with  the  hirer  or  planter,  and  after  deducting  the 
amount  ot  the  advances  made  by  either  on  account  of  the 
season's  wages  or  share  of  fish,  reported  against  Ridley  and 
Sons,  as  receivers  of  the  voyage,  for  only  the  balance  of  the 
wages  or  value  of  the  share  Sir  James  Winter  was  solicitor 
and  counsel  to  the  trustees  of  Ridley  &  Sons,  and  as  no  ques- 
tion was  raised  by  any  servant  or  planter  or  others  inter- 
ested, as  to  the  correctness  of  the  Master's  report,  it  is  fair 
to  assume  that  it  was  in  accordance  with  the  well-established 
law  upon  the  subject.     During  a  quarter  of  a  century  at  the 
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Bar  I  have  always  considered  it  to  be  the  law  that  the  i 
vant  can  claim  for  the  balance  only  of  his  wages  against  the 
receiver. 

I  understand  there  are  over  twenty  claims,  similar  in  fact 
to  this,  in  which  actions  have  been  taken,  to  which  the  deci- 
sion in  this  case  will  apply. 

If  it  be  necessary,  either  party  can  apply  by  summons  for 
a  reference 

The  question  of  costs  is  reserved,  and  can  be  raised  by 
summons  or  on  motion  at  the  next  term  in  March. 

Mr.  Justice  Little  concurs  in  the  above  judgment. 

Sir  J.  S.  Winter  for  plaintiff 
Mr.  Morris,  Q.  C,  for  defendant. 
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BUI  of  Exchange—Open  Utter  of  credit— Bill  drawn  under  it— Rights  of 
bUlholder— Mercantile  usage. 

An  open  letter  of  credit  was  granted  to  W.,  trader  on  the  guarantee  of  T.  and 
M.  Winter,  merchants,  upon  an  agreement  (not  expressed  in  the  letter)  that 
W.  should  buy  produce  and  consign  bills  of  lading  and  policy  of  insurance 
endorsed  to  T.  &  M.  Winter,  as  security.  W.,  in  fraud  and  violation  of 
their  agreement,  drew  bills  under  the  letter,  aad  indorsed  for  value  to  the 
Merchants'  Bank  of  Halifax,  who  had  no  notice  of  the  above  agreement 

Held— A  negotiable  instrument  is  not  to  be  effected  by  any  private  arrange- 
ment which  the  parties  to  i:  do  not  choose  to  put  upon  the  face  of  the 
document  If  it  were  intended  to  limit  W.  in  the  use  of  the  letter  of  credit 
as  between  him  and  the  world  at  large,  to  a  nee  for  mercantile  purposes 
connected  with  the  purchase  of  the  produce,  it  would  have  been  very  easy 
to  have  expressed  on  the  face  of  the  letter  of  credit  that  it  was  to  be  accep- 
ted if  presented  accompanied  by  bills  of  lading  and  policy  of  insurance. 

The  plaintiff  bank  alleges  that  the  defendants,  who  are 
merchants  carrying  on  business  in  this  colony,  authorized 
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one  Wickham  to  draw  a  Ml  of  exchange  on  them  for  $590. 
The  authority  from  the  defendants  to  Wickham  is  contained 
in  the  following  telegraphic  message : 

"St.  John's,  KF. 

-"To  J  J.  Wickham,  Charlottetown,  P.E.I. 

"  May  draw  to  extent  of  $500,  if  necessary. 

"T.  &  M.  Winter." 

That  Wickham  produced  the  telegram  to  plaintiffs,  who 
on  the  faith  thereof  and  by  reason  of  the  undertaking  and 
representation  therein,  were  induced  to  discount  the  bill  of 
exchange  drawn  by  Wickham  upon  the  defendants  for  $500, 
but  the  defendants,  on  due  presentation  thereof,  refused  to 
-accept  the  same,  and  the  plaintiff  claims  $500  and  the  dan- 
ages  (interest  and  expenses). 

To  this  statement  of  claim  the  defendants  say : 
(1)  They  admit  they  sent  the  telegraphic  message  to 
Wickham  as  above  set  forth,  but  they  say  that  the  said 
message  was  sent  to  Wickham  in  reply  to  a  letter  from  him, 
in  which  the  said  Wickham,  who  had  had  dealings  with  the 
defendants,  informed  them  that  he  was  about  to  purchase 
a  cargo  of  potatoes  to  be  shipped  at  Charlottetown  for  Saint 
John's,  N.F.,  there  to  be  sold  on  his  account,  and  asked  the 
defendants  if  he  might  draw  a  bill  of  exchange  upon  them 
for  the  sum  of  $500  to  assist  him  in  the  purchase  of  the 
said  cargo,  the  said  bill  to  be  accompanied  by  the  bill  of 
lading  of  the  said  cargo  and  policy  of  insurance  thereon, 
endorsed  and  assigned  to  defendants,  and  the  said  cargo  on 
arrival  at  St.  John's  to  be  delivered  to  defendants  to  be  sold 
by  them,  and  the  proceeds  applied  to  the  liquidation  of  the 
amount  of  the  said  bill  of  exchange.  That  the  defendants, 
upon  the  said  terms  and  conditions  contained  in  the  said 
letter,  sent  the  said  telegraphic  message.  [The  defendants 
did  not  know  that  the  said  Wickham  would  show  the  said 
message  to  the  plaintiff,  or  intend  that  he  should  show  it,  oc 
authorize  him  to  do  so,  nor  did  they  authorize  him  to  under- 
take oi  represent  to  the  plaintiff  that  they  would  accept  the 
said  draft :  and  the  said  message  was  not  sent  for  the  pur- 
pose of  being  so  shewn  by  the  said  Wickham  to  the  plain- 
tiff or  to  any  other  person].  That  the  said  bill  was  after- 
wards presented  to  the  defendants  and  was  not  accompanied 
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by  the  said  bill  of  lading  or  policy  of  insurance,  and  the 
cargo  was  not,  nor  was  any  part  thereof,  delivered  to  the 
defendants,  and  the  defendants,  therefore,  refused  to  accept 
the  said  bill. 

(2)  And,  for  a  second  plea,  the  defendants  object  to  the 
plaintiff's  statement  of  claim,  in  that  it  does  not  set  forth 
any  cause  of  actiou  on  the  part  of  the  plaintiff  against  the 
defendants. 

The  plaintiff  in  reply  joined  issue  on  the  second  para- 
graph of  the  defence,  and  objected  to  the  first  paragraph  of 
the  defence  on  the  grounds  that  it  did  not  disclose  any 
answer  in  law  to  the  plaintiff's  claim. 

The  cause  came  on  for  argument  on  the  pleadings  before 
a  full  Court  in  August  last,  and  judgment  was  delivered  for 
the  plaintiff  upon  the  questions  raised  by  the  pleadings,  but 
the  defendants  asked  for  and  obtained  leave  to  amend  by 
the  addition  of  the  words  within  brackets  in  the  first  para- 
graph of  the  defence,  the  Court  expressing  its  doubt  at  the 
time  that  such  an  amendment  would  avail  the  defendants. 
Subsequently,  in  January  last,  the  whole  matter  was  re- 
argued before  Little  and  Emerson,  J.J. 

Emerson,  J.,  now  delivered  the  judgment  of  the  Court: 

The  questions  involved  in  the  issues  are  of  large  import- 
ance in  a  commercial  community  like  ours,  and  although  the 
law  by  which  we  are  governed  in  such  cases  is,  we  consider, 
well  settled  now  in  England,  the  United  States,  Canada  and 
other  colonies,  it  might  be  of  advantage  to  merchants  and 
bankers,  both  here  and  abroad,  to  know  that  the  law  of  bills 
of  exchange,  and  such  cognate  commercial  contracts,  is  gov- 
erned by  the  same  legal  principles  as  in  these  other  coun- 
tries. As  was  said  by  Lord  Mansfield  over  a  century  ago  in 
a  similar  action  (Pillans  vs.  Van  Mierop*  3  Bum\,p.  1663): 
"  This  is  a  matter  of  great  importance  to  trade  and  com- 
merce in  every  light,  .  .  but  to  consider  it  as  a  com- 
mercial case  all  nations  ought  to  have  their  laws  conformable 
to  each  other  in  such  cases — fides  servenda  est;  simplicitas 
juris  gentium  prccvaleat." 

We  shall  invert  the  order  of  the  defendants'  pleadings, 
and  deal  first  with  the  second  paragraph  of  their  defence. 

On  behalf  of  the  defendants  it  was  contended  that  the 
plaintiff's  statement  of  claim  shewed  no  cause  of  action 
against  the  defendants,  because  there  was  no  offer  by  the 
defendants  to  the  plaintiff  and  acceptance  by  the  plaintiff 
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to  constitute  a  contract ;  that  there  was  no  privity  of  con- 
tract between  the  plaintiff  and  the  defendant ;  that  the  tele- 
gram, being  addressed  to  Wickham  only,  constituted  no  con- 
tract with  anyone  but  Wickham ;  that  such  a  contract  was 
not  assignable,  or  if  assignable  at  all,  should  carry  with  it 
all  the  conditions  and  terms  to  which  it  was  subject  as  be- 
tween the  defendants  and  Wickham. 

With  this  reasoning  we  cannot  agree,  esuvially  in  the 
face  of  the  undoubted  authorities  in  the  En  Jwh,  Canadian 
and  United  States  coiuts  on  the  subject. 

For  about  a  century  there  seems  to  have  l-'en  a  diver- 
gence of  views  between  the  English  Courts  and  those  of  the 
United  States  on  the  doctrine  governing  such  contracts,  but 
the  view  always  taken  by  the  American  CVirts  now  pre- 
vails— that,  upon  such  letters  of  credit,  authorities  to  draw 
exchange,  or  whatever  else  they  may  be  call-  I,  the  drawees- 
are  liable  to  the  holders  f:r  value.  The  Engli.  h  Courts  hold 
the  legal  liability  to  arise  on  a  contract  in  tlh*  <ame  manner 
in  which  liability  is  created  in  the  cases  of  ;>dvortiseinents 
offeriug  rewards,  or  announcements  and  general  proposals  to 
the  public,  where  privity  of  contract  is  created,  not  at  the 
time  of  writing  the  advertisements,  &c,  but  at  the  time  of 
the  performance  of  the  conditions  by  the  person  acting  upon 
it;  and  support  the  doctrine  by  such  cases  as  Williams  vs. 
Cawardine,  4  B.  &  Ad.  621 ;  and  Carhill  v.<.  The  Carbolic 
Smoke  Ball  Co ,  1  Q.B.D.,  256 ;  and  Denton  t-s\  The  O.  N.  R. 
Co.  And  in  the  leading  case  decided  on  appeal  in  the  Chan- 
cery Division,  1876,  (In  re  Agra  &  Masterman's  Bank,  ex 
parte  The  Asiasic  Banking  Corporation),  Sir  Hugh  Cairnsr 
L.J.,  put  the  legal  liability  of  the  drawees  on  two  grounds: 

(1)  That  is  was  a  contract  between  the  writer  of  the  letter 
and  the  parties  to  whom   the  letter  was  addressed;  and 

(2)  That  such  contract  was  assignable,  and  that  it  must  be 
taken  that  the  writers  of  the  letter  intended  that  the  en- 
gagement to  accept  should  be  assigned  to  the  holders  of  the 
bills  drawn  under  the  letter. 

The  American  and  Canadian  Courts,  however,  have  placed 
the  liability  of  the  drawees  on  the  grounds  that  the  writer 
of  the  letter,  or  other  authority  to  draw  the  bill,  appoints 
the  holder  of  such  letter  or  authority  his  agent  for  the  pur- 
pose of  entering  intering  into  a  contract  with  the  negotiator 
of  the  bill,  and  that  the  writer  therefore  becomes  legally 
bound  as  a  principal  to  anyone  taking  the  bills  on  the  face 
3 


34        M.  B.  of  HALIFAX  v.  T.  &  M.  WINTER. 

of  the  letter.  This  view  is  not  dissented  from  in  the  Agra 
Bank  case,  and  we  are  inclined  to  accept  it  as  a  doctrine  as 
consonant  with  justice  and  convenience  as  that  upon  which 
the  latest  English  decisions  are  founded. 

In  the  leading  case  in  Canada  (The  Bank  of  Montreal  v. 
Thomas,  Ont.  Rep.,  vol.  16,  p.  60S)  heard  in  the  Common 
Pleas  Division  of  the  High  Court  of  Justice  of  Ontario  in 
1889,  and  cited  at  bar  in  this  case  by  Mr.  Horwood,  Q.  C, 
the  English  and  American  cases  are  discussed  at  length. 
The  case  just  referred  to,  somewhat  similar  in  facts  to  this, 
was  an  action  brought  to  recover  the  amount  of  a  draft 
drawn  by  one  Feehan  on  Thomas  &  Co.,  and  discounted  by 
the  Bank  of  Montreal  under  the  following  circumstances : 

A  bill  of  exchange  for  $225,  drawn  by  the  defendants 
(Thomas  &  Co )  on  and  accepted  by  one  Feehan  of  Brock- 
ville,  fell  due,  and  was  payable  at  Molson's  Bank  in  Brock- 
ville.  Thomas  &  Co.,  being  apprehensive  that  Feehan  might 
not  be  able  to  pay  their  draft,  telegraphed  to  Feehan : 

"  Draw  on  us  for  draft  due  to-day,  if  you  cannot  pay  it. 

E.  J.  Thomas  &  Co. 

Feehan  took  this  telegram  to  the  manager  of  the  Bank  of 
Montreal  at  Brockvills,  who  discounted  a  sight  draft  drawn 
by  Feehan  on  Thomas  &  Co.,  and  received  the  money  and 
retired  the  draft  at  Molson's  Bank. 

Thomas  and  Co.  refused  to  accept  the  draft  on  presenta- 
tion, assigning  as  a  reason  that  the  time  was  too  short,  and 
that  it  should  have  been  drawn  at  two  months. 

The  case  was  tried  at  Brockville  in  1888  before  Chief  Jus- 
tice Armour  without  a  jury,  who  gave  judgment  for  the  plain- 
tiff Bank.  The  case  came  before  the  High  Court  of  Justice 
of  Ontario  on  a  motion  to  set  aside  the  judgment  entered  for 
the  plaintiff,  and  the  argument  was  heard  before  Chief  Jus- 
tice Gait,  McMahon  and  Bose,  J.J.,  and  the  Court  was  of 
opiuion  that  the  judgment  of  Chief  Justice  Armour  was 
■correct. 

The  counsel  for  Thomas  &  Co.  travelled  over  the  same  line 
of  argument  as  Sir  James  Winter  for  the  defendants  in  this 
case,  and  urged  with  the  same  force  and  on  the  same  reason- 
ing, that  no  "privity  of  contract"  was  created  by  Thomas 
and  Co'8  telegram  to  Feehan,  agreeing  to  accept  his  draft. 

In  a  note  to  the  53rd  section  of  the  Bills  of  Exchange  Act 
{1882),  Judge  Chalmers  says:  "According  to  English  law 
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the  drawee  of  a  bill,  as  such,  incurs  no  liability  to  the  holder, 
and  there  is  no  privity  of  contract  between  them ;  but  privity 
of  contract  may  be  created  by  agreement  external  to  the 
bill,  and  the  relation  of  the  parties  is  then  regulated  by  the 
terms  of  the  agreement."  And  the  leading  case  cited  in 
support  of  this  doctrine  is  the  Agra  Bank  case,  to  which  we 
shall  refer,  more  at  length,  further  on  in  this  judgment. 

Now,  was  there  any  "agreement  external  to  the  bill" 
drawn  in  this  case,  which  could  be  considered  as  creating  a 
"privity  of  contract"  between  the  plaintiff  Bank  and  the 
defendants  ?  In  other  words  (we  quote  the  language  of  Mr. 
Justice  McMahon  in  Bank  of  Montreal  v.  Thomas)  did  the 
telegram  of  the  defendants  constitute  an  open  letter  of  cre- 
dit which  it  was  intended  by  the  defendonts  should  be  shewn 
to  any  bank  through  which  Wickham  might  desire  to  draw, 
for  the  purpose  of  inducing  such  bank  to  discount  the  draft 
which  the  defendants  had  authorized  him  to  draw  ?  And  if 
he  did  draw  such  draft,  and  the  telegram  was  shewn  to  the 
manager  of  the  plaintiff  Bank,  and  if  it  was  on  the  repre- 
sentation, contained  in  the  telegram,  that  the  defendants 
would  accept  such  draft,  that  the  same  was  discounted,  then 
we  are  of  opinion  that  the  case  comes  within  the  authorities, 
which  holds  that  in  such  cases  a  privity  of  contract  is  crea- 
ted between  the  plaintiff  Bank  and  the  defendants,  entitling 
the  plaintiff  to  recover  against  the  defendants. 

Mr  Justice  Story  in  the  4th  edition  (1860)  of  his  work 
on  Bills  of  Exchange,  after  quoting  Marius's  description  of 
a  letter  of  credit,  says  (sec.  462) : 

"  In  the  Supreme  Court  of  the  United  States  the  doctrine 
has  been  directly  approved  on  several  occasions,  that  the 
letter  writer  is  positively  und  directly  bound  to  any  party 
making  the  advance  upon  the  faith  of  the  letter ;  and  that  it 
applies  not  only  to  cases  where  the  letter  of  credit  purports 
on  its  face  to  be  addressed  generally  to  any  person  or  per- 
sons whosoever  who  should  make  the  advance,  but  also  in 
cases  where  the  letter  is  addressed  solely  to  the  person  to 
whom  the  advance  is  to  be  made,  and  merely  states  that  the 
person  will  become  his  surety  for  a  certain  amount  without 
naming  any  person  to  whom  he  will  be  security,  if  it  is  ob- 
viously to  be  used  to  procure  credit  from  some  third  person, 
and  the  advance  is  made  upon  the  faith  of  the  letter  by  such 
third  person.  And  it  has  been  further  held  that  if  the  en- 
gagement be  to  accept  and  pay  any  bills  not  exceeding  a 
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limited  amount  drawn  by  the  person  to  whom  and  for  whose 
benefit  the  advance  is  to  be  made,  in  such  a  case  the  person 
taking  such  bill,  and  making  the  advance  upon  the  faith 
thereof  ...  is  entitled  to  treat  it  as  a  direct  promise 
to  accept  and  pay  such  bills,  which  promise  he  may  enforce- 
accordingly  in  an  action  in  his  name,  founded  upon  such 
letter  of  credit,  against  the  writer  thereof." 

In  Russel  v.  Wiggin  (2  Story's  Reports,  p.  213),  the  head 
note  is :  "A  promise  contained  in  a  letter  of  credit,  written- 
by  persons  who  are  to  become  the  drawees  of  bills,  drawn 
under  it,  promising  to  accept  such  bills  when  drawn,  which 
letter  is  designed  to  be  exhibited  for  the  purpose  of  inducing 
persons  to  advance  money  on  it,  and  take  the  bills  when 
drawn,  is  an  available  contract  in  favor  of  the  person  to- 
whom  the  letter  of  credit  is  shewn,  who  advances  money  and 
takes  the  bills  on  the  faith  thereof." 

A  circumstance  occurred  in  connection  with  this  last- 
mentioned  case  of  Eussel  v.  Wiggin,  which  intensifies  our 
admiration  for  the  judicial  qualities  of  that  learned  com- 
mentator and  eminent  judge,  Mr.  Justice  Story.  (We  are 
citing  from  the  judgment  in  the  Bank  of  Montreal  v  Thomas.) 
One  of  the  points  to  be  decided  in  that  case  was  whether  it 
was  governed  by  the  law  of  England  or  that  of  the  United 
States,  and  the  opinions  of  Sir  W.  Follett,  Sir  John  Bay  ley  r 
Sir  Frederick  Pollock  and  other  counsel,  were  read  at  bar, 
during  the  argument,  showing  what  the  law  of  England  then 
was  (1842).  The  opinions  were  that  Russel  could  not  main- 
tain an  action  against  Wiggin,  the  defendant,  founded  ort 
the  letter  of  credit,  because  there  was  no  privity  of  contract 
or  consideration  moving  between  them.  Mr.  Justice  Story 
in  delivering  judgment  (pp.  228-9),  said : 

"  It  would  not  be  a  matter  of  surprise  to  me,  that  if  the 
doctrine  contended  for  at  the  present  argument  should  be 
established  to  be  the  law  of  England  (as  it  is  affirmed  by 
Sir  Frederick  Pollock,  Sir  William  Follett  and  the  other 
learned  gentlemen  whose  opinions  have  been  produced  at 
the  argument),  that  a  promise  to  accept  a  bill  would  create 
no  contract  except  between  the  drawer  and  promisor,  altho* 
shewn,  and  designed  to  be  shown,  to  induce  the  holder  to 
take  it,  upon  the  ground  of  a  want  of  privity  between  the 
holder  and  promisor ;  I  say  it  would  be  no  matter  of  surprise 
to  me  that  the  Courts  of  England  should,  whenever  the  ques- 
tion should  again  arise,  go  back  to  the  doctrine  of  Lord 
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Mansfield  in  PUlansv.  Van  Mierop,  (3  Burr.,  1668),  and 
Pearson  v.  Dunlop,  Cowp.,  571),  as  founded  on  a  wholesome, 
nay,  necessary  justice  to  prevent  gross  frauds  and  manifest 
and  irretrievable  mischief  in  the  intercourse  of  the  commer- 
.cial  werld." 

The  prediction  of  Mr.  Justice  Story  has  been  fully  veri- 
,fied,  and  after  nearly  a  century  of  wavering  doctrine  and 
conflicting  decisions,  the  English  Courts  have  returned  to 
the  doctrine  of  Lord  Mansfield  in  Pillans  vs  Van  Mierop 
-and  Pierson  vs.  Dunlop. 

In  1867  the  now  leading  case  of  The  Agra  and  Master- 
.man's  Bank,  L.B.,  2  Ch ,  891.  was  argued  before  and  decided 
by  the  Court  of  Appeal  (Sir  Hugh  Cairns,  L.  J.,  and  Sir 
XSeorge  Turner,  L.  J.) 

In  that  case  the  Agra  Bank  gave  Dickson,  Tutham  &  Co. 
.a  letter,  addressed  to  them  as  follows : 

"  No.  394.  You  are  hereby  authorized  to  draw  upon  this 
bank,  at  six  month's  sight,  to  the  extent  of  £15,000  sterling, 
>and  such  drafts  I  undertake  duly  to  honour  on  presentation. 
This  credit  to  remain  in  force  for  twelve  months  from  this 
.date,  and  parties  negotiating  bills  under  it  are  requested  to 
-endorse  particulars  on  the  back  hereof." 

Dickson,  Tatham  &  Co,  drew  bills  on  the  Agra  Bank  for 
£6,000  and  sold  them  to  the  Asiatic  Banking  Corporation. 

Both  banks  went  into  liquidation,  and  the  liquidator  of 
the  Asiatic  Banking  Corporation  claimed  for  the  £6,000, 
cinder  the  winding-up  against  the  Agra  Bank.  Vice-Chan- 
«cellor  Wood  refused  to  admit  the  claim  against  the  Agra 
J)ank,  and  the  official  liquidator  of  the  Asiatic  Banking  Co. 
.appealed  on  three  grounds : 

(1)  That  Dickson,  Tatham  &  Co.  were  agents,  authorized 
3>y  the  Agra  Bank  to  promise  that  the  latter  would  accept 
Jthe  bills ; 

(2)  That  the  letter,  shewn  to  the  person  advancing  the 
money,  when  money  was  advanced  on  the  faith  of  it,  consti- 
tuted a  contract  by  the  bank  to  accept  the  bills ; 

(3)  That  it  would  be  a  fraud  upon  the  part  of  the  bank 
to  deny  their  liability  to  pay  the  bills,  after  they  had  been 
taken  on  the  faith  of  the  letter. 

Lord  Justice  Cairns  upheld  every  one  of  the  grounds  of 
.appeal,  and  in  the  course  of  his  judgment  said : 

"  If  it  be  necessary  to  determine  the  question  of  the  legal 
.liability  of  the  Agra  and  Masterman's  Bank,  I  am  of  opinion 
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that  upon  the  offer  being  accepted  and  acted  on  by  the 
Asiatic  Banking  Corporation  there  was  constituted  a  valid 
and  binding  legal  contract  against  the  Agra  and  Masterman's 
Bank  in  favour  of  the  Asiatic  Banking  Corporation.  (Here 
the  learned  Lord  Justice  cites  the  cases  of  Williams  i& 
Cawardine,  4  B.  &  Ad.,  681 ;  Denton  vs.  Ot.  Nor  By.  Co.r 
6  E.&  B.t  860;  Warlow  vs.  Harrison,  £  E.  &  E,  295;  Scott 
vs.  Pilkington,  £  B.  &  S.,  11,  and  continues) :  "  These  cases 
appear  to  me  to  be  sufficient  authority  to  show  that  there 
may  be  privity  of  contract  in  such  a  case :  and  if  the  view 
be  adopted  which  appears  to  have  been  taken  in  the  Ameri- 
can Courts  that  the  holder  of  the  letter  of  credit  is  the 
agent  of  the  writer  for  the  purpose  of  entering  it  to  such  a 
contract,  the  same  result  would  be  arrived  at  by  a  diflferent- 
road. 

"  That  assuming  the  contract  to  have  been  :it  law  a  con- 
tract with  Dickson,  Tatham  &  Co.,  and  with  no  other,  it  is* 
clear  that  the  contract  was  in  equity  assignable,  and  that 
Dickson,  Tatham  &  Co  must  be  taken  to  have  assigned  (if 
assignment  were  needed)  to  the  Asiatic  Banking  Corpora- 
tion, and  to  have  been  by  the  writers  of  the  letters  intended 
to  assign  to  them,  the  engagement  in  the  letters  providing; 
for  the  acceptance  of  the  bills." 

From  1867  to  the  present  day  the  law  of  England,  as  to* 
such  contracts,  has  been  on  the  footing  of  the  case  of  the- 
Agra  and  Masterman's  Bank. 

Before  we  leave  the  consideration  of  i  his  case,  however,, 
we  desire  to  point  out  that  in  certain  bi.bsequeut  cases  in* 
the  English  Courts,  some  confusion  seems  to  have  existed  inr 
the  minds,  not  only  of  counsel,  but,  in  one  or  two  instances,, 
at  least,  in  those  of  judges,  as  to  the  exact  grounds  on  which 
the  decision  in  the  Agra  Bank  case  proceeded.  In  one  or 
two  instances  it  has  been  assumed  that  the  Court  based  its 
judgment  more  on  the  words  at  the  end  of  the  letter  of 
credit,  that  parties  negotiating  bills  under  the  letter  are  re- 
quested to  endorse  particulars  on  the  back  thereof,  than 
upon  the  first  part  of  the  letter  authorizing  Dickson,  Tat- 
ham &  Co.  to  draw  the  bills.  But  this  is  an  error ;  and  we 
are  justified  in  this  conclusion  by  the  language  of  Vice- 
Chancellor  Wood  in  the  following  year  (1868)  in  delivering 
judgment  in  the  case  of  In  re  Barne&s  Banking  Co.,  ex  parte 
Stephens,  3  Ch.,  p.  768.  Two  cases  were  cited  by  the  appel- 
lant's counsel — Inman  vs.  Clarke  and  The  Agra  Bank  case.. 
Commenting  on  these  cases  he  said : 
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"  The  other  case  cited  was  that  of  the  Agra  and  Master* 
man's  Bank,  which  was  this :  The  Agra  Bank  gave  a  letter 
of  credit  in  which  they  said — '  You  may  draw  to  a  certain 
extent,  and  whatever  bills  you  draw  to  that  extent  we  will 
honour.'  "  I  found/'  says  the  learned  Vice-Chancellor,  "some 
difficulty  in  that  case  in  arriving  at  a  contract  between  the 
acceptor  of  a  bill,  upon  the  faith  of  the  letter  of  credit,  and 
the  person  who  gave  the  letter.  The  Lord  Justices  held, 
and  I  was  very  glad  they  did  so,  that  the  letter  was  given 
for  the  express  purpose  of  being  exhibited  to  all  the  world, 
and  that  all  the  world  was,  therefore,  invited  to  crust  the 
representations  of  the  persons  who  had  given  the  letter,  and 
therefore  these  persons  were  held  bound." 

It  will  be  noticed  that  Vice-Chancellor  Wood  does  not 
quote  the  exact  words  of  the  letter  of  credit,  but  gives  only 
the  substance  of  what  he  evidently  considered  to  be  the 
portion  of  the  letter,  creating  the  contract  between  the 
Asiatic  Banking  Corporation  and  the  Agra  Bank. 

There  is  a  case,  cited  with  approval  by  Mr.  Justice 
McMahon,  of  the  High  Court  of  Justice  of  Ontario,  in  his 
judgment  in  Tlu  Bank  of  Montreal  vs.  Thomas — the  case  of 
The  Iranklyn  Bank  of  Baltimore  vs.  Lynch,  52  Mdt  £70, 
which  is  almost  identical  in  its  facts  with  the  present  case. 
In  that  case  the  defendant,  on  the  27th  of  April,  1878,  tele- 
graphed from  Westminster  to  Barr  &  Co  at  Baltimore: — 
"You  may  draw  on  me  for  $700,"  and,  on  the  29th  of  April, 
Barr  &  Co.  drew  their  draft  on  the  defendant  for  $700,  pay- 
able at  sight,  which  was  discounted  by  the  plaintiff  bank  on 
the  same  day  upon  the  faith  of  the  telegram,  which  had  been 
shewn  to  the  bank.  The  draft  was  sent  to  Westminster, 
where  the  defendant  lived,  and  presented  to  him  on  the  7th 
of  May,  when  he  refused  payment,  and  the  bill  was  pro- 
tested for  non-payment. 

Held — (1)  That  the  telegram  must  be  considered  as  an 
authority  to  draw  the  draft  at  sight ; 

(2)  That  such  authority  implies  a  promise  to  accept  the 
draft  upon  presentation,  and  to  pay  it  at  maturity,  that  is  to 
say,  at  the  expiration  of  the  days  of  grace,  viz.,  three  days' 
sight; 

(3)  That  such  authority  to  draw  and  promise  to  accept 
and  pay,  enures  to  the  benefit  of  any  bona  fide  holder  of  the 
draft  who  takes  it  on  the  faith  of  the  promise. 

And  so  we  hold  in  this  case. 
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We  have  now  to  consider  the  second  paragraph  in  the  de- 
fence, which  in  lv  be  divided  into  two  parts  for  convenience: 

(1)  That  the  telegram  was  sent  in  reply  to  a  letter  from 
Wickham,  in  v  Inch  certain  stipulations  were  made,  as  to 
the  terms  on  which  the  bill  was  to  be  drawn  by  him,  viz., 
that  the  mono) .  being  required  to  assist  him  in  purchasing 
a  cargo  of  potatoes,  he  was  to  draw  the  bill  of  exchange 
with  the  bill  of  lading  and  policy  of  insurance  attached,  and 
the  cargo  was  t  c  be  delivered  to  the  defendants  in  St.  John's, 
none  of  which  v  as  performed.  (It  is  admitted  that  none  of 
these  conditior s  was  brought  to  the  knowledge  of  the  plain- 
tiff Bank.) 

(2)  The  defendants  did  not  know  that  Wickham  would 
show  the  telegram  to  the  plaintiff  Bank,  or  intended  that  it 
should  be  shewn,  or  authorize  him  so  to  do ;  nor  did  they 
authorize  him  to  undertake  or  represent  to  the  plaintiff  that 
they  would  accept  the  draft,  and  the  said  telegram  was  not 
sent  for  the  purpose  of  being  shewn  to  the  Bank  or  any 
other  person. 

There  is  a  cm  e  reported  in  the  Law  Journal  Eeports  for 
1887  (The  Union  Bank  of  Canada  v.  Cole  &  Co.),  heard  on 
appeal  before  B  ram  well,  Brett  and  Cotten,  L  J.J.,  in  which 
the  head  note  h  as  follows : 

"  Letters  of  credit,  containing  a  promise  to  accept  bills, 
create  a  contract  between  the  giver  of  the  letters  and  the 
person  who  advances  money  on  the  faith  of  them,  only  when 
such  letters  are  intended  to  be  shewn  to  third  persons  for 
the  purpose  of  obtaining  advances,  or  where  the  giver  of  the 
letter  has  so  conducted  himself  that  such  an  intention  may 
be  fairly  presumed" 

We  are  inclined  to  the  belief  that  this  head-note,  while 
perhaps  correct  enough  as  a  statement  of  law,  and  especially 
of  the  law  upon  the  facts  of  the  particular  case,  is  mislead- 
ing, and  we  hope  it  has  not  been  so  to  the  defendant's  coun- 
sel. 

This  was  a  case  in  which  the  defendants.  Cole  &  Co.,  of 
London,  issued  several  letters  of  credit  to  Stevenson  &  Co., 
of  Montreal,  for  the  purpose  of  enabling  the  latter  to  pur- 
chase wheat  and  other  grain  in  Canada,  and  the  writers  ac- 
companied their  letters  with  certain  conditions  and  stipula- 
tions, such  as  that  all  drafts  were  to  have  attached  to  them 
bills  of  lading  and  policies  of  insurance,  and  represent  the 
value  of  grain  shipped,  and  there  was  clearly  expressed  on 
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the  face  of  the  letters  of  credit  the  purpose  for  which  they 
were  issued,  and  for  which  the  bills  of  exchange  were  to  be 
-drawn.  Bills  were  negotiated  by  Stevenson  &  Co.,  under,  it 
vr&8  alleged,  the  letters  of  credit,  but  it  was  contended,  on 
behalf  of  the  defendants,  Cole  &  Co.,  in  an  action  by  the 
holders  of  the  bills,  that  the  performance  by  Stevenson  and 
jCo  of  the  terms  of  the  letters  was  a  condition  precedent  to 
enable  the  holders  to  recover :  that  the  terms  on  which  the 
letters  were  issued,  and  which  were  expressed  on  the  face  of 
the  letters,  must  be  complied  with  before  Stevenson  &  Co. 
.could  draw  the  bills;  and  that  generally,  as  Mr.  Benja- 
min, Q.  G,  put  it  to  the  Court, 4*  the  authority  to  pledge  the 
.credit  of  the  writer  of  the  letter  must  be  governed  by  the 
terms  of  the  document  itself,"  meaning  that  the  intention  of 
the  writer  must  be  gathered  from  the  document  creating  the 
.authority  to  draw  the  bills. 

On  ordinary  principles  of  law,  if  the  document  creating 
the  authority  to  draw  the  bills  contains,  as  in  this  case,  no 
terms  restricting  the  right,  no  conditions  precedent,  into  the 
performance  of  which  it  may  be  the  duty  of  the  person 
making  the  advances  on  the  faith  thereof,  to  inquire,  the 
writer  of  the  letter,  in  the  absence  of  any  fraud  on  the  part 
.of  the  person  making  the  advance,  ought  not  to  he  permitted 
to  say  that  it  was  not  his  intention  that  the  letter  should  be 
shewn,  or  that  he  did  not  intend  that  persons  to  whom  the 
letter  may  be  shewn,  and  who  may  act  on  it  to  their  disad- 
vantage, should  not  have  construed  it  as  any  reasonable  man 
would  have  taken  it  to  be  intended  to  be  so  construed,  as  an 
.authority  to  draw  bills  of  exchange,  and  as  a  pledge  of  the 
writer's  credit  tnat  such  bills  would  be  accepted  and  paid  at 
maturity. 

We  take  this  telegram,  from  the  defendants  to  Wickham, 
to  be  a  representation  of  a  fact  that  Wickham  had  autho- 
rity (as  agent,  if  we  place  it  on  the  doctrine  of  the  Amer- 
ican and  Canadian  Courts,  but,  under  any  view  of  the  cir- 
cumstances, that  he  had  authority),  to  draw  the  bills  in 
question,  and  that  the  defendants  are  now  by  that  admission 
estopped  from  shewing  that  a  contrary  intention  was,  in  fact, 
in  the  minds  of  the  defendants  or  even  in  the  minds  of  both 
the  defendants  and  Wickham,  at  the  time  of  the  sending  of 
the  telegram  by  the  defendants  or  its  receipt  by  Wickham. 
Even  if  it  were  true  that  the  defendants  had  no  intention 
.that  Wickham  should  shew  the  message  to  the  Bank  or  any 
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other  person,  or  use  it  as  it  was  used,  still  the  defendants' 
cenduct  in  sending  such  a  telegram  is  such  that  any  reason* 
able  man  would  take  the  representation  to  which  it  amounts 
to  be  true,  and  believe  it  was  meant  that  he  should  act  upon 
it  (vide  Seton  v  La/one, LB.  19,  Q.BD.,  68,  C A.)  We  must 
therefore  hold  that  no  matter  what  the  intention  of  the  de- 
fendants may  have  been  when  they  sent  the  telegram,  nayr 
no  matter  what  may  have  been  the  intention  in  the  minds 
of  both  the  defendants  and  Wickham,  the  intentiou  of  the 
defendants  must  be  gathered  from  the  telegram  itself. 

That  telegram  was — 

"  May  draw  to  extent  of  $500,  if  necessary,"  which  means, 
and  would  be  taken  to  mean,  by  any  reasonable  man  to 
whom  it  was  shown,  "  If  you  require  $500  you  may  drnw  a 
bill  of  exchange  on  us  for  that  amount  and  we  will  accept 
and  pay  the  draft";  or,  in  ordinary  commercial  language, 
"We  will  honor  your  draft  up  to  five  hundred  dollars."  We 
must  therefore  hold  that  such  was  the  meaning  of  the  tele- 
gram, and  that  it  is  unaffected,  so  far  as  the  Bank  is  con- 
cerned, by  any  intention  which  the  defendants  may  have  had 
on  their  minds  when  they  sent  it  to  Wickham. 

As  to  the  other  part  of  the  first  paragraph  of  the  defence 
we  think  that,  from  what  we  have  said  as  to  the  intention 
of  the  defendants  or  Wickham  in  sending  or  receiving  the 
telegram,  it  must  follow  that  any  private  arrangements  or 
agreements  they  may  have  had  between  themselves,  as  to- 
the  mode  or  manner  of  drawing  these  bills,  and  not  expressed 
on  the  face  of  the  document  creating  the  authority  to  drawr 
or  not  brought  to  the  knowledge  of  the  plaintiff  Bank  before 
the  bill  was  drawn  or  the  money  advanced  on  the  faith 
thereof,  cannot  now  affect  the  holders  for  value.  But,  if 
there  were  any  doubt  upon  the  point,  we  think  it  is  settled 
by  the  authority  of  Maitland  v.  The  Chartered  Bank  of  lndiar 
L.  J  Beports,  Eq.:p.  S6S  (1869  ) 

The  plaintiff,  Maitland  &  Co.,  gave  Fletcher  and  Co.  the 
following  letter  of  credit  from  the  National  Bank  of  Scot- 
land: 

"To  Messrs.  Fletcher  &  Co.,  China: 

"  I  hereby  authorize  you  to  draw  the  annoxed  bill  of  ex- 
change at  six  months'  sight,  for  £2,000  stg.,  on  Messrs. 
Glynn  &  Co.,  Bankers  in  London,  who  will  honor  the  samer 
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in  conformity  with  its  tenor,  if  presented  along  with  this- 
letter  of  credit,  within  one  year  from  this  date. 

(Signed),  Manager 

(Signed),  Secretary. 

A  blank  bill  of  exchange,  to  be  signed  by  the  drawers,. 
Fletcher  and  Co.,  was  annexed. 

Fletcher  &  Co.  negotiated  the  bills  with  the  Chartered 
Bank  of  India,  and  the  plaintiffs,  Maitland  &  Co.,  sought  to 
have  these  bills  delivered  up  and  cancelled,  and  the  Bank 
restrained  from  presenting  them  for  acceptance,  and  the 
drawees  restrained  from  accepting. 

The  main  contention  of  the  plaintiffs  was  that  there  was 
an  arrangement  between  Fletcher  and  Co.  that  the  latter 
should  draw  the  bills  only  against  shipments,  and  that  docu- 
ments, i.e.,  bills  of  lading,  &c ,  should  accompany  the  drafts,. 
or  should  be  sent  by  the  previous  mail ;  and  that  the  defen- 
dants had  constructive  notice  of  the  agreement  (because, 
apparently  from  the  reported  facts,  it  was  the  commercial 
practice  of  that  particular  trade),  and  of  the  fact  that  the- 
bills  were  drawn,  is  fraud  and  violation  of  the  agreement. 
It  was  not  contended  that  the  Chartered  Bank  had  any 
actual  notice  of  the  agreement,  and  it  was  admitted  that  ther 
bills  were  presented  unaccompanied  by  the  shipping  docu- 
ments. 

Vice-Chancellor  James,  before  whom  it  was  heard,  dis- 
missed the  case,  holding  that  it  fell  under  the  doctrine  of 
the  Agra  Bank  case,  then  lately  decided,  and  proceeded  to 
say: — "In  truth,  in  the  case  I  refer  to,  (The  Agra  Bank 
case),  though  there  may  be  other  grounds  upon  which  the 
decision  proceeded,  yet  both  the  learned  judges  seem  to  have 
indicated  a  very  clear  opinion  that  if  it  had  been  necessary 
to  decide  they  would  have  decided  that  there  was  a  clear 
legal  right  of  action  which  enured  to  the  person  who  was 
the  holder  of  the  bill  under  the  letter  of  credit.  That  being 
so,  it  appears  that  the  holder  of  this  bill  of  exchange  is,  as 
between  himself  and  all  persons  who  are  liable  on  that  bill 
of  exchange,  in  exactly  the  same  position  as  if  the  bill  had 
been  accepted  by  the  National  Bank  of  Scotland,  or  had 
been  accepted  by  the  plaintiffs,  Maitland  &  Co.,  upon  some 
private  arrangement  between  them  and  Fletcher  &  Co ,  that 
the  bill  was  to  be  used  only  for  partnership  purposes.  But 
it  is  quite  a  novelty  to  me  to  have  it  suggested  that  the 
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negotiability  of  a  negotiable  instrument  is  to  be  affected  by 
auy  private  arrangement  of  that  kind,  which  the  parties  do 

not  choose  to  put  on  the  face  of  the  document 

If  it  were  intended  to  limit  Fletcher  &  Co.  in  the  use  of 
this  letter  of  credit,  as  between  themselves  and  the  world  at 
large,  to  a  use  for  mercantile  purposes,  connected  with  the 
purchase  of  goods,  it  would  have  been  very  easy  to  have  ex- 
pressed upon  the  face  of  the  document  that  it  was  to  be  ac- 
cepted, if  presented,  accompanied  by  bills  of  lading  and 
other  documents  representing  mercantile  transactions." 

We  have  only  to  apply  this  reasoning  to  the  present  case 
to  shew  that  the  defence,  set  up  by  the  defendants,  that  it 
was  understood  between  them  and  Wickham  that  the  draft 
in  question  was  to  be  accompanied  by  the  bill  of  lading  and 
insurance  policy  cannot  be  upheld. 

Sir  James  Winter,  Q.  C,  for  the  defence  contended  that 
this  telegram  could  not  be  considered  in  law  a  "  letter  of 
.credit." 

Such  documents  are  called  letters  of  credit  in  all  the  re- 
ported cases,  and  we  have  only  to  say  that  practically  it  is  a 
letter  of  credit,  and,  if  not  technically  so,  is  nevertheless 
•governed  in  its  construction  by  all  those  principles  which 
apply  to  letters  of  credit  and  regulate  the  liability  of  the 
writers  of  such  documents. 

On  the  grounds  for  our  judgment  it  is  not  necessary  to 
decide  the  question  us  to  whether  or  not  such  documents  are 
letters  of  credit  in  the  true,  full  and  commercial  sense  of 
the  term.  It  is,  at  least,  as  Mr.  Benjamin,  Q.C.,  said  in  one 
of  the  cases  just  cited,  'a  letter  giving  a  credit,"  and,  if  no- 
thing more,  we  hold  it»  is  a  written  authority  from  the  de- 
iendants  to  Wickham  to  draw  a  bill  of  exchange,  and  imply- 
ing a  promise  by  the  defendants  to  accept  and  pay  the  same 
at  maturity,  which  promise  enures  to  the  holder  of  the  bill 
for  value,  enabling  him  to  maintain  an  action  on  the  pro- 
mise in  his  own  name,  regardless  of  the  inteution  either  of 
the  defendants  or  Wickham  or  both,  or  any  private  arrange- 
ment between  them,  not  expressed  on  the  face  of  the  docu- 
ment creating  the  authority, 

It  was  urged  at  bar  by  the  defendant's  counsel  that  this 
was  a  fraud  on  the  part  of  Wickham — that  this  bill  was 
drawn  by  Wickham  in  violation  of  his  agreement  with  the 
defendants.  To  this  we  have  only  to  say  that,  taking  this 
.document  as  an  authority  to  Wickham  in  the  light  in  which 
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we  regard  it,  the  defendants  must  be  the  sufferers  by  Wick- 
ham's  fraud,  for  where  one  of  two  persons  is  to  suffer,  he 
who  has  so  conducted  himself  as  to  allow  the  fraud  to  ber 
committed  must  bear  the  consequences,  and  not  the  wholly 
innocent  party.  It  would  have  been  very  easy  for  the  de- 
fendants, as  was  observed  in  the  Chartered  Bank  ease,  to* 
have  protected  themselves  by  the  insertion  in  the  telegram 
of  words  indicating  that  the  bill  was  to  be  drawn  "with* 
documents  attached." 

On  the  whole  then,  we  have  to  give  a  judgment  for  the 
plaintiff  bank  upon  the  authorities  and  principles  laid  down 
— principles,  which,  to  use  the  words  of  Mr.  Justice  Story, 
"are  founded  on  a  wholesome,  nay,  necessary  justice,  to  pre- 
vent gross  fraud,  and  manifest  and  irretrievable  mischief  in 
the  intercourse  of  the  commercial  world." 

Let  judgment  be  entered  for  the  plaintiff  bank  for  $500* 
and  costs  of  protest,  and  interest  to  date,  and  interest  to- 
date  of  payment,  together  with  the  costs  of  this  action. 

Mr.  Horwood,  Q.C.,  and  Mr.  Clift  for  plaintiS  bank. 

Eon.  Attorney  General  (Sir  J.  &  Winter,  Q.C.,  KC.M.G.)r 
for  defendants. 
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1898,  January.    By  the  Coubt. 

Banker  and  customer— Effect  of  drawee  bank  certifying  cheque— Usage— Effect 
of  crediting  customer  with  amount  of  cheque  deposited. 

Unless  a  specific  usage  is  proved  the  only  effect  ot  a  drawee  bank  initialing 
a  cheque  drawn  upon  it  is  to  certify  that  it  has  funds  of  the  drawer  in  its 
hands  sufficient  to  meet  its  payment. 

Held— That  the  respondent  bank,  by  accepting  a  deposit  of  a  certified  cheque 
crediting  the  depositor  with  the  amount  thereof  in  her  account,  must  be 
deemed  to  have  accepted  it  for  the  purpose  of  cashing  it  as  the  depositor's 
agent,  and  could  not,  in  the  absence  of  express  agreement  to  that  effect,  be 
deemed  to  have  acquired  title  to  it  in  consideration  of  the  credit  entry,  and 
thus  to  have  gratuitously  guaranteed  its  payment  by  the  drawee  bank. 

This  is  an  action  taken  by  Tryphena  Gaden  against  the 
Newfoundland  Savings'  Bank,  to  recover  an  amount  of 
43,850.07  (with  interest),  alleged  to  have  been  deposited  by 
the  plaintiff  in  the  said  Bank,  which  said  sum  the  said  Bank 
now  ref uses  to  repay. 

The  proceedings  were  instituted  by  petition  to  this  Court 
tinder  the  14th  section  of  chapter  22  of  the  Consolidated 
Statutes  (N  S.),  entitled  "Of  the  Newfoundland  Savings' 
Bank/2  which  provides  that  "  all  disputes  touching  the  de- 
posits or  other  affairs  or  business  of  the  Bank  may  be  heard 
and  determined  upon  petition  to  the  Supreme  Court." 

The  plaintiff's  petition  states  that  the  plaintiff  had  depo- 
sited with  the  Newfoundland  Savings'  Bank  the  said  sum  of 
$3,850.07,  and  that  the  said  sum  was  credited  to  the  account 
of  the  plaintiff  in  the  bank-book  issued  by  the  Savings'  Bank 
to  the  plaintiff;  that  the  defendant  Bank  now  refuses  to  re- 
pay plaintiff  the  said  amount  so  deposited ;  and  prays  that 
the  said  Bank  be  decreed  to  pay  to  plaintiff  the  amount  lying 
to  the  credit  of  plaintiff's  account  in  the  said  Bank,  with 
interest. 

To  this  claim  the  defendant  Bank  answered : 

(1)  Denying  that  they  had  received  the  said  sum  of  money 
of  $3,850.07,  as  alleged,  or  any  sum  of  money,  but  stated 
that  the  said  sum  of  $3,850.07,  alleged  to  have  been  depo- 
sited in  the  said  Bank,  consisted  of  a  cheque  drawn  by  the 
plaintiff,  in  favor  of  herself,  upon  the  Commercial  Bank  of 
Newfoundland. 

*  The  defendant  in  this  case  appealed  to  the  Privy  Council,  where  the  judg- 
ment of  the  Newfoundland  Court  was  sustained.  (For  judgment  of  Privy 
Council,  vide  Appendix,  p.  1). 
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(2)  That  the  said  cheque  was  duly  presented  by  1  he  said 
Bank  for  payment,  and  was  dishonored. 
The  plaintiff  replied : 

(1)  That  the  defendant  Bank  did  not  give  the  plaintiff 
-due  notice  of  the  dishonor  of  the  said  cheque. 

(2)  That  the  said  cheque  was  certified,  marked  and  ini- 
tialed by  the  Commercial  Bank,  and  transferred  to  the  de- 
fendant Bank  the  money  of  the  plaintiff,  then  lying  in  the 
hands  of  the  said  Commercial  Bank,  to  the  amount  of  $3,- 
£50.07,  and  that  the  plainiiff  was  charged  by  the  said  Com- 
mercial Bank  with  the  amount  of  the  said  cheque,  and  that 
the  said  amount  was  credited  by  the  said  Commercial  Bank 
to  the  said  cheque  or  its  holder ;  that  the  said  cheque  was 
paid  to  and  accepted  by  the  defendant  Savings'  Bank,  and 
the  plaintiff  was  credited  by  the  said  Bank  with  the  amount 
thereof. 

(3)  The  plaintiff  denies  that  the  said  Commercial  Bank 
became  or  was  declared  insolvent  before  the  time  had  elap- 
sed within  which  the  defendant  could  present  the  said 
cheque. 

(4)  That  the  said  defendants  were  guilty  of  laches  in  not 
presenting  the  said  cheque. 

The  action  came  on  for  hearing  before  Sir  J.  S.  Winter, 
1LC.M.G ,  (without  a  jury),  who  gave  judgment  for  the  de- 
fendant bank,  and  the  plaintiff  moved  for  and  obtained  a 
re-hearing  in  the  next  Sittings  in  Banc,  when  the  case  was 
re-argued  before  a  full  Court,  consisting  of  the  Chief  Justice 
Sir  F.  B.  T.  Carter,  K.C.M.G.,  and  Little  and  Emerson,  J.  J. 

Although  there  were  no  disputed  facts  relative  to  the 
substantial  issues  in  this  case,  the  parties  have  neglected  to 
take  the  suggestion  of  the  court  and  state  a  special  case, 
which  might  have  avoided  the  confusion  caused  by  the 
pleadings  and  the  introduction  of  wholly  irrelevent  matter 
and  argument  at  the  hearing.  The  Judges,  therefore,  have 
to  state  in  this  judgment  the  facts  as  they  have  found  them 
from  the  admissable  evidence,  and  the  admissions  of  the 
parties  at  the  original  hearing  and  on  the  final  argument 
in  banc. 

The  defendant  Savings'  Bank  is  an  institution  established 
by  statute  in  this  colony,  for  the  purpose  of  receiving  from 
depositors  industrial  savings,  and  is  not  in  any  sense  a  bank 
of  discount,  and  it  does  no  business  outside  the  purpose  for 
which  it  was  established,  which  is  merely  to  receive  deposits 
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of  money,  upon  which  depositors  are  allowed  three  per  cent. 
per  annum. 

The  plaintiff,  on  Saturday  the  8th  day  of  December,  1894, 
was  desirous  of  transferring  certain  moneys,  then  lying  to 
her  credit  in  the  Commercial  Bank  of  Newfoundland  to  the 
defendant  Savings'  Bank,  and  for  that  purpose  drew  a  cheque 
on  the  said  Commercial  Bank  in  favour  of  herself,  which 
cheque  was  initialled  by  the  ledger-keeper  of  the  Commer- 
cial Bank  and  taken  by  plaintiff  to  the  defendant  Savings' 
Bank,  and  the  plaintiff  deposited  the  cheque  in  the  Savings, 
and  the  amount  was  regularly  credited  to  her  in  the  books 
of  the  defendant  bank,  and  she  received  from  the  defendant 
bank  a  "depositor's  book"  (now  in  her  possession)  with  a 
credit  therein  for  the  amount  of  the  cheque  so  deposited — 
$3,850.07. 

The  defendant  Savings'  Bank  did  not  present  the  plain- 
tiff's cheque  for  payment  at  the  Commercial  Bank  until  the 
following  Monday,  the  10th  of  December,  when  the  Com- 
mercial Bank  refused  to  honour  the  cheque  on  the  grounds 
that  it  had  that  day  suspended  payment.  The  Commercial 
Bank  did  not  resume  payment,  and  subsequently  was  by 
statute  declared  bankrupt  as  on  and  from  the  10th  day  of 
December,  1894,  and  went  into  liquidation  from  that  date. 

The  defendant  Savings'  Bank  did  not,  for  several  days 
subsequent  to  the  said  10th  day  of  December,  inform  the 
plaintiff  that  the  cheque  had  been  dishonoured  on  presenta- 
tion, and  it  is  admitted  that  if  the  cheque  had  been  pre- 
sented on  the  day  on  which  it  was  drawn  (Saturday  the  8th 
of  December,  the  day  of  its  delivery  to  the  defendant  Sav- 
ings' Bank),  it  wonld  have  been  duly  honoured.  The  plain- 
tiff made  demand  on  the  defendant  for  payment  of  the 
amount  of  the  cheque,  $3,850.07  and  interest,  which  the 
defendants  refused  to  pay. 

It  is  admitted  by  the  parties  that  this  is  an  action  by  the 
plaintiff  against  the  defendant  bank  for  money  had  and  re- 
ceived by  the  defendant  bank  to  the  use  of  the  plaintiff,  and 
it  follows  that  before  such  an  action  can  be  maintained  it 
must  be  shewn  that  such  money  was  actually  had  and  re- 
ceived. It  is  not  sufficient  to  show  that  goods — chose-in- 
action  or  other  valuable  security,  were  had  and  received  by 
the  defendants,  but  it  must  be  substantially  shown  that 
money  was  received  by  the  defendants  to  the  use  of  the 
plaintiff     The  plaintiff,  however,  answers  this  objection  by 
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the  assertion  that  what  she  paid  was  a  cheque  initialled  by 
her  banker  and  accepted  by  the  defendants  as  the  equiva- 
lent of  cash.  There  might  be  some  force  in  the  position 
that  the  cheque  was  the  equivalent  of  cash  if  the  payment 
by  the  cheque  was  for  or  on  account  of  an  antecedent  debt 
owed  by  the  plaintiff  to  the  defendants,  aud  the  cheque  was* 
accepted  in  the  usual  course  of  bnsiuess,  and  laches  on  the 
part  of  the  defendant — such  as  want  of  due  presentation 
or  due  notice  of  dishonour,  could  be  shewn.  But  no  such 
position  was  attempted  to  be  set  up  at  the  trial,  and  the 
only  relation,  which  the  Court  can  find  existing  between  the 
parties,  is  that  of  principal  and  agent — that  is,  that  the 
cheque  was  deposited  with  the  defendant  bank  for  collection 
and  that  no  debt  arose  or  could  arise  from  the  defendant**  to- 
the  plaintiff  until  the  cheque  had  been  duly  hououred  by 
the  <  bank  on  which  it  was  drawn.  Of  course,  an  action 
might  arise  between  the  plaintiff  and  the  defendants — not 
for  money  had  and  received,  as  no  relation  of  debtor  and 
creditor  ever  existed,  but  in  the  event  of  the  defendant  bank 
having  been  guilty  of  some  breach  of  duty  in  their  capacity 
of  agents,  which  would  give  rise  to  an  action,  but  it  was  not 
seriously  contended  for  at  bar — in  fact,  the  plaintiffs  coun- 
sel shrank  from  the  argument — that  any  such  action  could 
be  maintained  uuder  the  facts  proved,  as  the  defendants  had 
duly  presented  the  cheque,  which  was  dishonoured ;  and  the 
only  ground  upon  which  the  plaintiff  rested  her  charge  of 
laches,  was  that  of  want  of  due  notice  of  dishonour,  a  plea 
which  cannot  possibly  avail  her  in  this  action,  even  if  notice 
were  necessary  under  the  circumstances.  The  plaiutiff  was 
given  ample  opportunity  to  amend  her  pleadings,  if  she 
thought  that  the  contention  that  the  defendant  bank  had 
been  guilty  of  any  breach  of  duty  as  an  agent  could  be  main- 
tained in  fact,  but  she  elected  to  proceed  in  the  form  of 
action  first  taken ;  and  it  is  difficult  to  understand  how  a 
claim  against  a  defendant  could  be  maintained  for  money 
had  and  received  where  the  notice  of  the  dishonour  of  the 
cheque  had  not  been  given,  when  it  must  fail  if  the  notice 
bad  been  given.  We  think  the  plaintiff  has  not  entirely 
grasped  the  meaning  or  reason  why  the  law  requires  u  notice 
of  dishonour  to  be  given.  If  the  defendant  bank  had  nego- 
tiated the  bill,  or  allowed  the  plaintiff  to  draw  against  the 
cheque,  whereby  the  bank  may  have  been  considered  (we  do 
not  positively  hold  they  would  be)  holders  of  the  cheque  for 
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value,  it  may  have  been  necessary  for  the  defendants  to  give 
due  notice  of  dishonour  before  they  could  recover  against 
the  plaintiff,  who  was  the  drawer  of  the  cheque.  But,  under 
the  facts  in  the  case  before  us,  the  position  is  entirely  re- 
versed. The  defendant  bank  did  not  negotiate  the  cheque ; 
they  were  never  holders  for  value ;  the  plaintiff  obtained  no 
.advance  on  the  cheque;  they  owed  the  plaintiff  nothing; 
-and  neither  then  nor  now  does  the  plaintiff  owe  them  any- 
thing. They  hold  a  cheque  of  the  plaintiff  on  a  bank  which 
has  suspended  payment  and  dishonoured  the  cheque  This 
suspension  of  the  bank  was  notorious,  and  well  known  to 
the  plaintiff,  and  no  damage  could  possibly  arise  to  the 
plaintiff  from  not  being  formally  apprised  of  the  fact  that 
her  cheque  had  been  dishonoured.  No  legal  obligation 
rested  upon  the  defendants  to  notify  the  plaintiff  that  the 
cheque  had  been  dishonoured,  and  if  there  was  such  an  obli- 
gation in  law,  for  the  breach  of  which  a  right  of  action 
would  arise  in  favour  of  the  plaintiff  agaiust  the  defendants, 
it  could  only  arise  in  the  manner  and  in  the  relation  before 
indicated,  when  it  would  be  necessary  for  the  plaintiff  to 
prove  that  she  had  suffered  special  damage  by  the  defen- 
dants laches,  which  in  this  case  she  has  not  done  or  at- 
tempted to  do  This  would  be  otherwise,  however,  if  the 
defendant  bank  were  holders  of  the  cheque  for  value,  in- 
stead of  being,  as  we  have  to  hold,  merely  agents  or  factors 
of  the  plaintiff  for  the  collection  of  the  cheque,  as  it  would 
uot,  in  the  event  of  their  being  holders  for  value,  have  been 
necessary  to  shew  any  damage  resulting  to  the  plaintiff  from 
the  want  of  due  notice  of  dishonour. 

The  claim  set  up  in  the  plaintiff's  reply  that  the  initial- 
ling of  the  cheque  by  the  ledger-keeper  of  the  Commercial 
Bank  acted  as  a  transfer  of  the  amount  of  the  cheque  to 
the  defendant  bank,  is  not  supported  by  any  evidence  that 
•could  be  in  any  way  admitted  against  the  defendants.  It 
could  not  be  shown  that  the  defendants  were  in  any  way  a 
party  to  what  trauspired  between  the  Commercial  Bank  and 
the  plaintiff,  or  that  they  were  in  any  way  aware  of  or  privy 
to  any  understanding  between  the  plaintiff  and  the  Com- 
mercial Bank  in  reference  to  the  cheque ;  and  the  utmost 
that  could  be  proved  was  that  the  initialling  of  the  cheque, 
as  a  practice  amongst  bankers,  appropriated  the  amount  of 
the  cheque  in  the  hands  of  the  Commercial  Bank  to  the 
payment  of  the  cheque  to  the  person  presenting  it  when 
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presented.  Bat  in  fact  and  in  law  there  was  no  transfer  of 
the  amount  of  the  cheque  to  the  credit  of  the  defendant 
fbank.  The  evidence  upon  this  point  proved  no  more  than 
ihe  legal  inference  to  be  drawn  from  the  custom  of  initial- 
Sing  cheques  by  bankers,  L  e.,  that  the  bankers  thereby  notify 
the  holders  that  the  amount  of  the  cheque  was  to  the  credit 
of  the  drawer  at  the  time  of  the  drawing  of  the  cheque, 
And  that  they  were  prepared  to  pay  the  amount  to  the 
holder  of  the  cheque  on  due  presentation.  There  was  no 
more  effectual  transfer  of  the  amount  of  the  cheque  by  the 
•Commercial  Bank  to  the  Savings'  Bank  than  there  was  to 
Any  other  person,  and  whoever  presented  the  cheque  would 
have  been  paid  the  amount  thereof  if  the  bankruptcy  of  the 
♦Commercial  Bank  or  the  death  of  the  drawer  did  not  in- 
tervene. 

An  ingenious  argument,  to  create  a  liability  of  the  defen- 
dant bank  in  this  case,  was  drawn  from  the  statutable  rela- 
tion of  the  Savings'  Bank  to  the  Commercial  Bank.  The 
-former  bank  has,  by  the  insolvency  law  of  this  colony,  a 
preferential  claim  on  any  banking  institution  here  for  "  all 
money  deposited  by  or  on  account  of  the  Newfoundland  Sav- 
ings' Bank,  or  received  or  collected  for  or  on  account  of  the 
.-said  Savings'  Bank,"  and  the  statute  declares  that  such 
moneys,  deposited  by  or  collected  or  received  by  any  bank- 
ing institution  for  or  on  account  of  the  Savings'  Bank,  shall 
be  regarded  as  a  Crown  debt,  with  priorities  over  other 
-claims  in  case  of  bankruptcy,  and  it  was  contended  by  the 
plaintiff's  counsel  that  the  amount  of  this  cheque  had  been 
.so  received  or  collected  by  the  Commercial  Bank  by  or  on 
Account  of  the  defendant  bank. 

The  Court,  however,  was  and  is  of  opinion  that  there  was 
no  sufficient  evidence  to  prove  any  deposit,  collection  or  re- 
ceipt by  the  Commercial  Bank  for  or  on  account  of  the 
Savings'  Bank,  or  any  privity  of  contract  at  all  between  the 
.Savings'  Bank  and  the  Commercial  Bank,  as  to  the  amount 
of  the  cheque  An  application  was  made  by  the  defendant 
during  the  trial  to  have  the  Commercial  Bank  brought  into 
•Court,  under  the  third-party  procedure,  iti  order  to  meet,  it 
was  urged,  the  contingency  of  a  judgment  by  Court  for  the 
plaintiff,  on  the  grounds  that  by  the  priority  of  claim  by  the 
Savings'  Bank  on  the  Commercial  Bank,  created  by  the  sta- 
tute, the  status  of  the  plaintiff  towards  the  Savings'  Bank 
was  somewhat  different  than  if  there  were  no  such  prior 
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claim.  The  Court  was  and  is  of  opinion  that  the  Commer- 
cial Bank  liquidators  could  not  be  made  parties  to  these  pro- 
ceedings, either  as  ordinary  defendants  or  under  the  third- 
party  procedure,  and  refused  the  application,  expressing  its- 
opinion,  at  the  time,  that  even  if  the  Commercial  Bank  could 
be  made  parties  to  the  action,  the  defendant  Savings'  Bank 
could  not  recover,  preferentially,  the  amount  of  the  cheque,, 
because  neither  the  admitted,  nor  proved  facts,  nor  the  con- 
struction of  the  provisions  of  the  Insolvency  law,  could  sup- 
port such  a  claim. 

From  the  foregoing,  the  Court  must  conclude,  that  the* 
judgment  of  Mr.  Justice  Winter  must  be  sustained,  and  it  is 
decreed  that  the  appeal  be  dismissed  with  costs. 

We  have  devoted  much  time  and  attention  to  the  con- 
sideration of  this  cause.  We  recognise,  what  has  been  urged 
by  Counsel,  the  great  hardship  to  the  plaintiff  of  having  her 
industrial  savings  swept  away  by  the  disaster  to  the  Com- 
mercial Bank,  but,  with  full  sympathy  for  her  misfortune, 
we  cannot  see  our  way  clear  to  graut  the  prayer  of  her  peti- 
tion. 

It  is  a  satisfaction,  however,  to  us  to  know  that  the  amount 
sought  to  be  recovered  is  large  enough  to  allow  the  plaintiff, 
if  she  is  dissatisfied  with  our  opinion,  to  appeal  to  Her  Ma- 
jesty in  Council,  if  the  plaintiff  be  so  advised,  where  our 
decree,  if  incorrect,  will  be  subject  to  reversal. 

The  plaintiff  moved  for  and  obtained  leave  to  appeal  to 
Her  Majesty  in  Council. 

Mr.  Horwood,  Q.Ct  and  Mr.  «7.  At.  Kent,  for  plaintiff. 

The  Att'y  General,  Sir  TV.  V.  Whiieway,  Q.  C.,  K.  C.  M.  G., 
and  Mr.  Greene,  Q.  C,  for  defendants. 
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btt  al,  LIQUIDATORS  UNION  BANK 

1898,  January.    By  the  Court. 

jBanker  and  customer— Trust  account  at  Bank— Transfer  to  trustee's  private 

account— LiaJbility  of  bank  —  Statute  of  Limitations,  cap.  86, 

con  staL— Procedure  under  special  Act  of  Parliament, 

how  far  parties  bound  by. 

Where  a  sum  of  money  was  standing  in  the  books  of  a  Banking  company  to- 
the  credit  of  H.  T.  B.  W.,  administrator  estate  R.  B.  F.,  and  the  bank, 
knowing  that  the  administrator  who  had  an  overdrawn  account  at  the  bank, 
was  not  beneficially  entitled,  allowed  him  to  transfer  sums  at  different  times 
from  the  trust  account  to  his  private  account 

.  J/eM,— That  the  representatives  of  the  estate  of  R.  B.  F.  were  entitled  to  re- 
cover from  the  bank  the  sums  so  allowed  to  be  transferred,  and  that  it  was 
immaterial  whether  or  not  the  bank  knew  what  were  the  circumstances  of 
the  trust,  and  also  whether  or  not  the  bank  profitted  by  the  transfer  from 
one  account  to  the  other,  so  long  as  they  were  aware  that  the  money  dealt 
with  was  trust  money. 

.  Held  o£k>,— That  in  such  a  case  the  statute  of  limitations  would  not  consti- 
tute a  defence  to  the  action. 

Jfeld  also, — A  plaintiff  in  taking  his  action  against  the  liquidator  of  a  bank 
is  not  restricted  by  the  particular  mode  of  procedure  prescribed  by  the 
Winding-up  Act  In  such  a  case  the  special  procedure  may  be  regarded 
as  cumulative. 

In  this  action  the  plaintiff,  under  his  writ  and  statement 
-of  claim,  filed  on  the  19th  day  of  April  last,  claims  that  a 
^declaration  in  his  favor  should  be  made  by  this  Court  for 
«the  transfer  from  the  account  of  one  Henry  T.  B.  Wood, 
standing  in  the  books  of  the  Bank  for  the  amount  of  $800, 
together  with  the  interest  which  has  accrued  thereon,  and 
ior  the  payment  of  the  said  amount  to  the  plaintiff  as  such 
^administrator. 

The  pleadings  consist  of  the  statement  of  claim  setting 
out  the  ground  upon  which  plaintiff  relies,  and  the  answer 
of  the  defendants,  denying  certain  averments  of  the  plain- 
tiff so  set  out,  and  also  objecting  in  point  of  law  that  the* 
.statement  contains  or  discloses  no  cause  of  action  against 
the  defendants. 

The  exceptions  on  matter  of  law,  or  what  waB  formerly 
termed  demurrer,  came  up  for  argument  very  recently  and 
were  subsequently  orally  pronounced  upon  by  the  Court  in 
Javor  of  the  plaintiff.     Now,  in  view  of  the  importance  of 
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the  case,  and  of  the  fact  that  some  of  the  parties  interested 
are  resident  abroad,  it  is  considered  desirable  for  the  satis- 
faction of  all  interested  that  a  written  judgment  should  be 
filed  in  disposing  of  the  contentions,  both  of  law  and  fact, 
appearing  on  the  record  and  raised  at  Bar,  on  the  hearing' 
of  the  argument  The  first  question  to  be  disposed  of  is  as 
to  the  correctness  and  sufficiency  of  the  procedure  which  the 
plaintiff  has  adopted.  He  avers  in  the  statement  of  claim 
that  on  the  9th  day  of  July,  1878,  one  Henry  T.  B.  Wood,, 
as  administrator  of  the  estate  of  the  said  Benjamin  Fleet,, 
deposited  with  the  Union  Bank  a  sum  of  £200,  or  eight  hun- 
dred dollars,  for  which  a  receipt  was  given  by  the  said  Bank 
to  Wood,  as  such  administrator,  in  the  following  terms : — - 
"  Deposit  receipt,  Union  Bank  of  Newfoundland.  St.  John's, 
9th  July,  1878.  No.  9663.  Beceived  from  H.  T.  B.  Wood,. 
Esq.,  administrator  of  estate  late  Bev  B.  Fleet,  the  sum  of 
£200,  for  which  we  are  accountable,  with  interest  at  three- 
per  cent,  per  annum,  on  receiving  fifteen  days'  notice.  In- 
terest to  cease  from  day  of  notice,  and  no  interest  to  be  paid 
unless  the  money  remains  in  the  Bank  three  months.  For' 
Union  Bank  of  Newfoundland,  (Signed),  James  Goldie,  Man- 
ager.   Entered,  (Signed),  C.  S.  Pinsent,  Acct." 

That  between  the  9th  day  of  July,  1878,  and  the  day 

of  November,  1884,  the  said  Wood  endorsed  the  said  receipt 
as  administrator  aforesaid,  and  deposited  it  with  the  Bank 
as  security  or  cover  for  an  overdrawn  private  account  exist- 
ing between  him  and  the  Bank 

On  the  day  of  November,  1884,  the  Bank  transferred1 
the  said  sum  of  £  ,  equal  to  $  ,  from  the  said  Wood's- 
account,  as  such  administrator,  to  his  private  account,  stamped- 
the  abovementioned  receipt  as  paid,  and  issued  a  fresh  receipt 
for  the  residue  of  the  fund,  which  amounted  to  £53,  $212. 

The  plaintiff  avers  that  the  transfer  from  the  trust  account 
to  Wood's  private  account  was  a  breach  of  trust ;  that  the 
Bank  had  notice  of  the  trust;  that  the  said  Henry  T.  B. 
Wood  had  not,  at  the  time  he  absconded  from  Newfoundland,, 
nor  since,  any  estate  to  respond  to,  to  make  up  the  deficit  oc- 
casioned by  the  breach  of  trust,  and  that  the  plaintiff  hack 
only  recently  discovered  the  circumstance. 

The  plaintiff  claims  a  declaration  of  the  Bank's  liability 
to  make  good  the  sum  transferred,  from  the  said  H.  T.  K 
Wood's  account,  with  interest,  and  an  order  to  pay  such  sum* 
to  the  plaintiff  as  administrator  as  aforesaid. 
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The  defence  to  the  claim  thus  set  out  is  stated  as  follows : 
Paragraph  one  is  admitted.  It  is  also  admitted  that  betweea 
the  9th  day  of  July,  1878,  and  the  day  of  Nov.,  1884, 

the  said  Henry  T.  B.  Wood,  as  administrator  of  the  estate 
of  Benjamin  Fleet,  endorsed  the  receipt  mentioned  in  para* 
graph  one  and  deposited  it  with  the  said  Bank  in  his  per- 
sonal capacity.  Paragraph  three  is  denied.  Paragraph  four 
is  admitted.  Paragraph  five  is  denied.  Sixth,  it  is  alleged 
the  said  debt  was  barred  by  tbe  statute  of  limitations,  cap. 
85  of  tbe  Om  Stat  (second  series). 

Further,  the  defendants  object,  in  point  of  law,  that  the 
plaintiffs  statement  of  claim  discloses  no  cause  of  action. 
Issue  was  joined  on  the  pleadings  and  the  averments  excep- 
ted to  on  questions  of  law  are  now,  in  the  first  instance,  to 
be  disposed  of. 

At  the  hearing.  Mr.  Greene,  Q.  C,  on  behalf  of  the  Bank, 
moved  that  plaintiff  be  non-suited  on  the  ground  that  the 
proceedings  should  have  been  taken  in  conformity  with  the 
terms  of  the  Union  Bank  Winding-up  Act. 

In  passing  upon  this  exception  to  the  mode  of  procedure 
adopted  by  the  plaintiff  in  instituting  his  proceedings  by 
writ  and  statement  of  claim,  instead  of  taking  an  originating 
summons,  the  Court  considers  the  action  to  be  properly  and 
regularly  taken.  The  seventh  section  of  the  Union  Bank 
Liquidation  Act  provides,  inter  alia,  that  "  either  party  may 
take  out  a  summons  in  Chambers  and  have  the  matter  heard 
and  determined  by  a  Judge  of  the  Supreme  Court,  &c." 

This  language,  as  will  be  found  on  reference  to  authorities 
on  the  interpretation  of  statutes,  is  held  not  to  restrict  the 
plaintiff  to  this  particular  mode  of  procedure.  The  construc- 
tion applies  with  greater  force  in  such  a  case  as  the  present, 
where  the  claim  is  disputed,  and  in  face  of  the  certainty  of 
its  becoming  a  contested  suit  at  the  hearing  or  trial. 

The  remedy,  or  procedure,  provided  in  the  section  may  be 
regarded  as  cumulative,  and  no  express  negative  words  are 
used  confining  the  plaintiff  to  the  procedure  of  originating 
8ummous  as  contended  for  by  defendant's  counsel 

As  to  the  contention  that  by  operation  of  the  provisions 
of  the  statute  of  limitations  the  claim  is  barred  by  the  lapse 
of  time,  it  must  be  held  that  this  exception  is  equally  un- 
tenable. In  support  of  this  position,  it  may  be  sufficient  to 
refer  to  the  pronouncement  of  the  Lord  Chancellor  made  in 
his  judgment  delivered  in  the  case  of  Wilson  v.  Moore,  1  M. 
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and  K ,p.  126,  in  which  the  doctrine  is  thus  laid  down :  "It 
is  not  necessary  to  dwell  long  on  the  defence  set  up  on  the 
ground  of  the  lapse  of  time.  If  the  dcfendents  are  bound  to 
replace  the  stock  sold,  it  is  because  they  have  made  them- 
selves accessories  to  a  breach  of  trust  by  the  executors,  and 
whether  a  party  has  made  himself  liable  directly  by  his  con- 
duct as  a  trustee  or  by  combining  with  the  person  who  mis- 
applies the  trust  fund,  time  will  not  run  as  in  the  case  of  an 
ordinary  demand,  for  he  is  held  in  either  case  a  trustee." 
This  principle  will  also  be  found  in  the  case  of  Bridgman 
v.  GUI,  24  Bw~  P-  302,  &c.%  aud  is  referred  to  and  supported 
in  the  case  of  Curdeck  v.  Garrett,  5  Ch.,  293.  In  the  case  of 
Pratt  v.  Serome,  8  B.  and  C,  286,  it  was  also  held  that  the 
statute  begins  to  run  against  the  administrator  who  is  aware 
of  the  fraud,  from  the  time  of  the  grant.  The  question  is 
also  dealt  with  in  Banning  on  the  Limitation  of  Actions,  page 
288. 

In  the  present  case  administration  had  been  granted  to 
H.  T.  B.  Wood,  but  as  he  passed  out  of  the  jurisdiction  and 
went  beyond  "  the  seas,"  and  the  breach  of  trust  to  which 
the  bank  was  privy  was  not  committed  until  about  the  eve 
of  his  departure.,  and  the  appropriation  of  the  money  by  the 
bank  was  made  only  a  short  time  thereafter,  it  would  mani- 
festly be  against  every  principle  of  law  and  equity  to  hold 
that  the  intervening  time,  between  the  happening  of  the 
breaches  of  trust  and  the  appointment  of  the  present  plain- 
tiff as  administrator,  should  operate  to  the  prejudice  of  his 
right  of  action  in  obese  proceedings. 

Then  a9  to  the  ground  of  exception  supported,  as  claimed 
by  defendant's  counsel,  by  the  provisions  of  the  95  Cap., 
2nd  series,  of  the  Consolidated  Statutes,  p.  785,  providing 
that  no  bank,  &c,  shall  be  bound  to  see  to  the  execution  of 
any  trust,  &c.  The  Court  cannot  see  the  appositeness  of 
this  reference.  It  fails  to  find  anything  in  the  sections  of 
the  Act  relieving  a  bunk  from  liability  in  a  ease  such  as  the 
present,  where  it  became  a  party  to  such  a  flagrant  breach 
of  trust  as  that  alleged  in  the  present  proceedings.  It  holds 
the  provisions  of  the  enactment  under  the  circumstances  as 
clearly  imapplicable  and  of  no  avail  to  defendants  in  sup- 
port of  the  exceptions.  The  whole  of  these  exceptions  rais- 
ing the  questions  of  law  must,  therefore,  be  regarded  as  in- 
sufficient to  justify  the  Court  acceding  to  the  motion  for  a 
non-suit. 
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The  facts,  upon  which  the  liability  of  the  bank  was  sought 
-to  be  established,  are  already  substantially  and  sufficiently 
set  out  and  call  for  no  further  particularity  of  statement 

In  the  following  extracts  from  authorities  will  be  found 
the  principles  and  rules  of  law  and  equity  governing  bankers 
and  others,  and  establishing  their  liability  under  such  cir- 
cumstances. For  instance,  in  the  case  of  Foxton  vs.  The 
Mancluster  and  Liverpool  District  Banking  Co.,  44  N.S.t  L.T. 
Hep.,  p.  406,  it  appears  that  where  there  was  a  sum  of  money 
standing  on  the  books  of  the  bank  to  the  credit  of  the  ac- 
count of  the  Trustees  of  the  late  W  H.,  and  the  bank, 
knowing  that  the  trustees  (each  of  whom  had  an  overdrawn 
.account  at  the  bank)  were  not  beneficially  entitled,  allowed 
them  to  transfer  sums  at  different  limes  from  the  trust  ac- 
count to  their  respective  private  accounts.  It  was  held  that 
the  cestui  que  trusts  were  entitled  to  recover  from  the  bank 
the  sums  so  allowed  to  be  transferred ;  and  it  was  further 
held  that  it  was  immaterial  whether  or  not  the  bank  knew 
-what  the  circumstances  of  the  trust  were,  and  also  whether 
-or  not  the  bank  profitted  by  the  transfer  from  the  one  ac- 
count to  the  other,  so  long  as  they  were  aware  that  the 
money  dealt  with  was  trust  money. 

In  Foxton's  case  the  misapplication  of  the  trusts  funds 
-occurred  in  1848,  and  the  proceedings  for  restoration  of  the 
funds  were  instituted  in  1875.  The  events  in  the'history  of 
that  case  are  by  no  means  so  strong  as  those  existing  in  the 
present  instance ;  here  there  was  an  amount  placed  in  the 
hands  of  the  bank  by  the  administrator  of  Fleet's  estate, 
jand  the  bank  was  fully  aware  of  the  position  of  the  trust, 
a  bauk  deposit  receipt  was  issued  to  him,  as  such  adminis- 
trator, for  the  amount  now  claimed;  subsequently,  to  cover 
the  overdraft  on  his  own  private  account  at  the  bank  lie  en- 
dorsed the  receipt,  left  it  at  the  bank  and  absconded. 

Thereupon  the  bank  cancelled  the  receipt,  placed  a  part 
cf  the  amount  to  its  own  credit  and  issued  a  new  receipt  in 
the  name  of  the  administrator  of  Fleet's  estate  for  the  bal- 
ance of  the  amount  originally  deposited  with  it.  From  this 
-data  there  can  be  no  question  as  to  the  full  knowledge  pos- 
sessed by  the  manager  of  the  bank  of  the  conditions  of  the 
trust,  and  in  the  face  of  that  fact  he  appropriated  the  fund 
-and  diverted  it  to  meet  the  private  liability  of  Wood  to  the 
hank 

We  find  on  reference  to  Walker  on  Banking  Laws,  p.  61, 
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as  well  as  in  the  case  of  Boddenham  vs.  Hoskins,  21  L.  J,  Eq.r 
p.  864,  it  is  laid  down  that  if  any  personal  benefit  to  the 
bank  is  designed  or  stipulated  for  that  circumstance  above 
all  others  will  most  readily  establish  the  fact  that  it  is  in 
privity  with  the  breach  of  trust  about  to  be  committed. 
For  ittsuMftoe,  we  find  in  a  reported  case  (3  L.  R,  E.  &  J.  Lr 
etc.)  that  where «  receiver  of  rents  had  with  the  bank  two- 
accounts,  one  private  «od  a  eeooud  as  receiver,  had  over- 
drawn his  private  account,  and  the  other  was  known  to  be 
a  trust  fund,  agreed  with  the  bank  that  he  should  be  allowed 
to  overdraw  his  private  account  in  consideration  of  allowing 
the  bank,  when  requisite,  to  transfer  the  balance  of  the 
trust  account  to  meet  the  overdraft  on  his  private  account. 
This  transfer  took  place,  and  ultimately  the  bank  was  com- 
pelled to  make  good  to  the  trust  account  the  amount  so- 
transferred.  Again,  in  the  case  of  The  Bank  of  Montreal  vs. 
Sweeny,  12  App.  Cos.,  617,  the  Privy  Council  held  that  where 
a  customer  transferred  to  the  nianuger,  as  security  for  a  pri- 
vate debt,  certain  shares  in  a  Joint  Stock  Company  which 
the  customer  held  in  trust,  this  was  sufficient  to  put  the 
bank  on  inquiry,  and  it  was  held  to  be  responsible  to  the 
real  owner.  The  case  of  Lock  vs.  Prescott,  82  Bev.,  p.  261, 
will  also  be  found  supporting  this  doctrine.  Clearly,  thenr 
the  liability  of  a  banker  under  such  circumstances  as  those 
arising  in  the  cases  to  which  reference  has  been  made  is  be- 
yond question.  In  the  present  case  the  facts  are  clearer  and 
the  statements  to  constitute  a  liability  more  substantially 
established  than  in  other  cases  of  this  character  to  be  met* 
with  in  our  reports.  The  breach  of  trust  was  committed 
by  Wood  endorsing  the  receipt  to  enable  the  bank  to  use  it 
in  the  payment  of  his  private  account,  and  the  bank  so 
utilized  it,  and  must  now  be  held  to  have  taken  it  subject  to 
such  trust.  The  Court,  therefore,  decrees  that  the  bank 
must  restore  the  amount  to  the  beneficiaries,  together  with 
interest,  up  to  the  time  of  payment  as  claimed  in  these 
proceedings. 

Mr.  Pitman  for  plaintiff. 

Mr.  Greene,  Q.C.,  for  defendants. 


BARE  v.  THE  GOVERNMENT  OF  HFLD.        59 
1898,  January.    Little,  C.  J. ;  Morison,  J. 

Revenue  Act  GO  Vic,  cap,  1— Wrecked  goods  salved,  imported  into  Newfoundlandr 
liability  for  duty — Salvor  and  purchaser  of  goods  salved — Distinc- 
tion under  Revenue  Act—Right  to  bond  salved  goods  for  export. 

Goods  salved  and  brought  into  Newfoandland  are  liable  to  pay  doty  as  if  re~- 
gnlarly  imported. 

There  is  no  difference  between  the  salvor  of  goods  and  the  purchaser  of  the* 
saiue  in  respect  of  the  liability  of  the  goods  to  pay  duty. 

The  owner  of  goods  salred  and  brought  into  Newfoundland  has  the  right  to* 
bond  or  warehouse  the  same  for  export,  provided  the  requirements  of  the* 
Revenue  Act  are  complied  with. 

The  facts  of  this  ease,  so  far  as  they  appear  upon  the 
pleadings  and  by  the  admission  of  counsel,  are  as  follows  ; 
In  July,  1896  the  steamer  Capulet  was  wrecked  at  St.  Shott's 
oti  a  voyage  from  Halifax,  Nova  Scotia,  to  Liverpool,  Eng- 
land. Among  other  cargo,  she  had  on  board  a  quantity  of 
lobsters  in  cases.  Of  this  quantity  500  cases  were  salved  by 
one  Larder  and  purchased  by  the  plaintiff,  who  loaded  them 
on  board  a  schooner  and  took  them  to  St.  John's  for  the 
purpose  of  having  them  forwarded  to  Liverpool,  England^ 
On  reaching  St.  John's  the  Collector  of  Customs  there  re- 
fused to  allow  the  lobsters  to  be  landed  until  duty  was  paid. 
The  plaintiff  thereupon  made  application  for  permission  ta 
bond  the  lobsters  for  transhipment  or  export  to  England,, 
and  some  delay  took  place  in  obtaining  a  reply  from  the 
Customs'  authorities.  As  the  lobsters  had  been  in  the  water 
and  were  depreciating  in  value  by  the  delay,  the  plaintiff 
paid  duty  upon  them  under  protest  and  now  sues  to  recover 
back  the  amount.  The  plaintiff  claims  that  he  had  the  right- 
to  warehouse  or  bond  the  lobsters  for  export  to  Liverpool 
without  their  being  liable  to  the  payment  of  duty,  and  that 
he  did  everything  necessary  for  that  purpose,  but  was  pre- 
vented from  doing  so  by  the  improper  refusal  and  delay  of 
the  Customs'  authorities,  which  compelled  him,  in  order  to- 
prevent  further  damage  to  the  lobsters,  to  pay  the  duty 
uuder  protest. 

The  facts  are  not  fully  set  out  in  the  plaintiffs  petition,. 
and  it  was  agreed  that  the  questions  of  law  raised  by  the 
defendant  Government  upon  the  pleadings  should  be  dis- 
posed of  first,  and  that  afterwards  evidence  should  be  taken, 
if  rendered  necessary  by  the  judgment  of  tne  Court  upoi> 
the  questions  of  law. 
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The  objections  raised  by  the  defendant  Government  were, 
4l\  that  the  lobsters  were  subject  to  duty  under  the  provi- 
sions of  the  Revenue  Act ;  (2)  that  Larder,  the  salvor  of  the 
goods,  was  the  importer  of  them,  and  the  plaintiff  was  merely 
a  purchaser  of  the  goods  from  Larder,  and  as  such  had  no 
right  to  bond  or  warehouse  them  for  export,  as  claimed  by 
Jiim. 

As  to  the  defendant's  first  objection  we  think  there  can 
be  no  question  that  it  must  be  upheld.  At  the  time  the 
lobsters  were  salved,  and  also  when  they  were  brought  into 
St.  John's,  the  Revenue  Act  in  force  was  the  Act  60  Vic:, 
.lap.  1,  which  continued  the  Revenue  Act  of  the  previous 
year  (59  Vic ,  cap.  14).  Under  section  one  of  the  latter  Act 
it  is  provided  that  during  its  continuance  there  shall  be 
raised,  levied,  collected  and  paid  uuto  Her  Majesty,  upon  all 
goods,  wares,  and  merchandize,  imported,  brought,  or  in  any 
way  coming  into  this  Colony  the  several  and  respective  duties 
Bet  forth  in  the  table  of  duties  contained  in  the  Act.  It  is 
noticeable  in  connection  with  the  wording  of  this  section 
that  in  the  English  Revenue  Act  only  the  word  imported  is 
used.  Our  Legislature,  evidently  with  the  laudable  desire 
that  no  reasonable  doubt  should  be  left  on  the  minds  of  im* 
porters  of  goods,  added  the  words  brottg/U,  or  in  any  way 
xoming  into  this  Colony,  thereby  widening  the  scope  of  the 
section.  If  the  section  contuined  only  the  word  imported^ 
we  would  have  no  hesitation  in  holding  that  the  goods  in 
question  were  liable  to  duty,  but  any  possible  doubt  is  cleared 
A  way  by  the  words  brought,  or  in  any  way  coming  into  this 
this  Colony.  The  plaintiff  attempted  to  contend  that  wrecked 
goods  are  not  subject  to  duty,  but  there  is  no  difficulty  in 
deciding  that  point  against  him  upon  the  proper  construe* 
tion  of  the  section  of  the  Revenue  Act  quoted  above,  where 
it  says  that  all  goods,  wares  and  merchandize  shall  be  subject 
to  duty.  Additional  confirmation  of  this  view  may  be  found 
in  section  20  of  the  Customs'  Management  Act  (Consolida- 
ted Statutes,  p.  87),  which  says  that  "  wrecked  or  derelict 
goods  shall  be  charged  for  at  ad  valorem  duty  on  the  gross 
proceeds  or  value  thereof  in  this  market,  lesR  one-fifth  for 
duties,  charges  and  expenses."  We  must  therefore  hold  that 
the  goods  in  question  were  subject  to  duty. 

The  second  objection  of  the  defendant  is  more  important, 
and  covers  the  real  question  at  issue  between  the  parties. 
For  the  purpose  of  convenient  discussion  it  may  be  divided 
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into  two  parts.  First,  is  there  any  difference  between  the* 
position  of  Larder,  the  salvor  of  the  goods,  and  of  the  plain- 
tiff as  purchaser  from  Larder,  in  respect  of  the  liability  of 
the  goods  to  duty ;  and  second,  had  the  plaintiff  the  right  to- 
bond  or  warehouse  the  goods  for  export  ? 

The  first  part  of  the  objection  can  be  easily  disposed  of. 
So  far  as  we  can  see,  there  is  no  difference  between  the  posi- 
tion of  Larder  and  that  of  the  plaintiff  in  respect  of  the  lia- 
bility of  the  goods  to  duty.  The  goods  were  salved  at  St. 
Shott's  and  shipped  to  St.  JohnV  For  the  purpose  of  the 
argument  we  assume  that  St.  John's  was  the  first  port  of 
entry  that  the  vessel  carrying  the  goods  arrived  at.  Under 
section  9  of  the  Customs'  Management  Act  the  master  of 
the  vessel  was  bound,  within  twenty-four  hours  after  arrival,, 
and  before  bulk  was  broken,  to  report  in  writing  to  the  pro- 
per Customs'  officer,  the  arrival  and  voyage  of  the  vessel, 
the  name  of  the  master,  number  of  crew,  full  particulars  of 
every  parcel  and  package  of  goods  on  board,  where  the  same 
were  respectively  laden,  and  where  and  to  whom  consigned. 
The  goods,  theu,  could  not  be  unladen  until  due  entry  had 
been  made  of  them  and  a  warrant  granted  for  their  unlad- 
ing Up  to  this  point  there  appears  to  be  no  difference  be- 
tween the  position  of  Larder  and  the  plaintiff  in  respect  of 
the  liability  of  the  goods  to  the  payment  of  duty.  If  Larder 
had  kept  the  goods  himself  and  brought  them  to  St.  John's 
they  would  have  been  liable  to  payment  of  duty,  and  the 
fact  that  he  sold  them  to  the  plaintiff,  who  brought  them  to 
St  John's,  docs  not  alter  this  position.  So  far  as  we  can 
see,  this  part  of  the  objection  has  very  little  connection  with 
the  real  point  of  contention  between  the  parties,  which  must- 
be  taken  to  have  evolved  itself  after  the  entry  of  the  vessel 
at  St.  John's,  and  must  be  dependent  upon  what  took  place 
between  the  plaintiff  and  tho  Customs'  officials  there. 

This  brings  us  to  the  second  part  of  the  defendants'  objec- 
tion, namely,  whether  the  plaintiff  had  the  right  to  bond  or 
warehouse  the  goods  for  export.  This  we  are  unable  to  de- 
cide finally  upon  this  application,  for  the  reason  that  no  evi- 
dence was  given  as  to  what  took  place  between  the  plaintiff 
and  the  Customs'  officials,  and  some  of  the  statements  of  fact 
contained  in  the  plaintiff's  petition  were  denied  by  the  de- 
fendants. What  we  propose  to  do  now  is  to  decide  the 
question  of  law  between  the  parties,  leaving  it  to  the  plain- 
tiff, at  a  further  hearing  of  the  action,  to  furnish  evidence  as- 
to  what  took  place  between  him  and  the  Customs'  officials. 
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After  a  careful  reading  of  the  sections  of  the  Customs' 
Management  Act,  we  think  it  is  clear  that  the  plaintiff  had 
the  right  to  bond  or  warehouse  the  goods  for  export  pro- 
Added  that  the  requirements  of  the  Act  were  fulfilled  by 
him.  In  the  first  place,  the  master  must  enter  the  vessel 
And  report  the  cargo  under  the  provisions  of  sections  10  and 
11  of  the  Act.  Upon  this  being  done  the  plaintiff,  under 
section  14,  would  have  the  right,  if  the  goods  were  reported 
for  exportation,  to  export  them  immediately  upon  giving  the 
security  required  by  that  section,  or,  if  he  so  desired,  he 
-could  warehouse  the  goods  under  the  provisions  of  sections 
38  and  42,  and  subsequently  export  them  upon  giving  secu- 
rity in  accordance  with  section  57  of  the  Act.  If,  therefore, 
the  plaintiff,  upon  the  further  hearing  of  the  action,  can 
satisfy  the  Court  that  he  has  complied  with  the  require- 
ments of  the  sections  above  quoted,  he  will  be  entitled,  in 
our  opinion,  to  recover  back  the  amount  paid  by  him  for 
duties. 

Plaintiff's  counsel,  upon  the  argument,  appeared  to  attach 
-considerable  importance  to  section  29  of  the  Wreck  and 
Salvage  Act  (chapter  122  of  Consolidated  Statutes,  1892), 
which  says  that  "the  Board  of  Revenue  may  permit  all 
goods  saved  from  any  vessel  stranded  or  wrecked  within  the 
limits  of  this  colony  or  dependencies,  to  be  forwarded  to  the 
port  of  its  original  destination,  or  returned  to  the  port  at 
which  the  same  were  shipped,  taking  such  security  for  the 
proper  protection  of  the  revenue,  in  respect  of  such  goods, 
as  they  may  think  proper."  If  the  plaintiff  were  depending 
upon  this  section  only  he  could  not  hope  to  succeed,  as  it 
seems  quite  clear,  from  the  statements  of  fact  admitted  for 
the  purposes  of  the  argument,  that  the  Board  of  Revenue  had 
not  taken  any  action  in  the  matter. 

The  plaintiff  will  now  have  to  decide  whether  he  can  fur- 
nish sufficient  evidence  to  satisfy  the  Court  that  he  complied 
with  the  requirements  of  the  law.  If  he  decides  not  to  go 
any  further,  judgment  will  be  entered  for  the  defendant,  with 
£08ts.  If  he  decides  to  proceed  the  Court  will  be  ready  to 
hear  the  remainder  of  the  case  at  an  early  day. 

Mr.  Justice  Emerson  was  retained  in  connection  with  this 
matter  while  at  the  bar,  and  has  consequently  taken  no  part 
in  this  decision. 
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1898,  January.    Hon.  Mr.  Justice  Morison. 

Pract tee— Endorsement  on  writ  of  place  of  residence  and  occupation  of  plaintiff 

cuing  in  person — Order  3,  rule  7,  notice  under— Order  19,  rule  6,  not 

signed  by  plaintiff— Order  SO,  rule  St  no  particulars  of  account. 

The  plaintiff,  who  snes  in  penon  by  placing  the  name  at  the  bottom  of  the 
writ  instead  of  endorsing  the  same,  is  not  snch  a  non-compliance  with 
order  4,  rale  2,  as  to  justify  setting  aside  the  writ  Defects  in  statement 
of  claim  under  order  3,  rale  7,  order  19,  rale  6,  order  20,  rale  3,  may  be 
amended  on  payment  of  costs. 

This  is  an  application  on  the  part  of  the  defendants  to 
have  the  writ  of  attachment  herein  and  the  plaintiff's  state- 
ment of  claim  set  aside  for  irregularity. 

As  to  the  writ,  the  defendants  object  that  the  plaintiff, 
who  sues  in  person,  has  not  endorsed  upon  tho  writ  his  place 
of  residence  and  occupation.  On  examining  the  original 
writ  I  find  that  the  plaintiff  has  not  endorsed  his  place  of 
residence  on  the  writ,  but  has  placed  his  name  and  address 
at  the  foot  of  the  writ,  where  it  was  hardly  possible  for  it 
to  escape  the  notice  of  the  defendants.  I  think  this  is  not 
fiuch  a  non-compliance  with  order  4,  rule  2,  as  to  justify  me 
in  setting  aside  the  writ. 

As  to  the  statement  of  claim,  the  defendants  object 
<1)  that  it  does  not  contain  a  statement  under  order  3,  rule 
7,  that  upon  payment  of  the  amount  claimed  with  costs 
within  eight  days  after  service,  further  proceedings  would 
be  stayed ;  (2)  that  it  is  not  signed  by  the  plaintiff  under 
order  19,  rule  6;  (3)  that  no  particulars  of  account  are 
alleged  in  accordance  with  order  20,  rule  3 ;  and  (4)  that  it 
tends  to  prejudice,  embarrass  and  delay  the  fair  trial  of  the 
action  under  order  19,  rule  26.  On  the  first  three  grounds 
1  think  the  objections  of  the  defendants  must  be  sustained, 
but  I  do  not  see  any  reason  for  sustaining  the  last  ground 
of  objection  My  order,  therefore,  will  be  that  the  plaintiff 
have  leave  to  amend  the  defects  complaiued  of  within  four 
days  upon  payment  of  costs,  which  I  tax  at  $4.75.  The  de- 
fendants will  have  the  usual  time  (eight  days)  after  amend* 
ment  to  file  appearance  and  defence. 

Mr.  Parsons  for  plaintiff. 

Mr.  Median  for  defendants. 
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1898,  January     By  the  Court. 

Practice— Trial  of  causes  to  be  heard  by  a  judge  without  a  jury— Judicature 
A  ct^-Rquity  tide  of  Supreme  Court—  When  jury  will  be  ordered. 

The  trials  of  matter*  which  before  the  passing  of  the  Judicata  re  Act  were* 
heard  before  the  Equity  side  of  the  Court,  are  in  no  way  altered  by  the 
Judicature  Act  except  that  a  discretion  is  given  to  the  Court  or  Judge  to* 
order  the  cause  to  be  tried  by  a  jury.  It  is  for  the  party  making  the  appli- 
cation for  a  jury  to  show  sufficient  grounds  to  call  for  the  exercise  of  this- 
discretion. 

THIS  is  an  application  on  the  part  of  the  defendant  to 
have  the  issues  of  fact  in  this  action  tried  by  a  judge  with 
a  jury.     The  plaintiff  does  not  oppose  the  application. 

The  statement  of  claim  sets  out  that  the  plaintiff  was  pos- 
sessed of  a  house  in  St.  John's,  which  was  destroyed  by  fire 
in  July,  1892.  The  house  was  insured  for  $200.  Before 
and  at  the  titne  of  the  fire  the  plaintiff  resided  out  of  New- 
foundland, and  in  order  to  collect  the  insurance  plaintiff 
drew  an  order  in  favour  of  Margaret  Cooke,  wife  of  the  de- 
fendant, who  collected  the  amount  from  the  insurance  com- 
pany. Margaret  Cooke  deposited  a  portion  of  this  amount 
in  the  Savings'  Bank  and  applied  the  remander  towards  the 
completion  of  a  house  then  in  course  of  erection  by  the  de- 
fendant (her  husband).  It  appears  from  statement  of  coun- 
sel that  Margaret  Cooke  has  since  died,  and  has  not  left  any 
estate  to  respond  to  plaintiff's  claim.  The  plaintiff  charges 
that  in  dealing  with  the  money  as  above  Margaret  Cooke 
committed  a  breach  of  trust,  of  which  the  defendant  had 
notice,  and  asks  for  a  declaration  of  his  rights  and  that  the 
amount  due  to  him  may  be  a  charge  upon  the  house  erected 
by  the  defendant. 

The  defendant  denies  some  of  the  statements  set  out  in 
the  statement  of  claim  and  requires  proof  as  to  others,  and 
disclaims  any  knowledge  or  notice  of  the  breach  of  trust 
charged  against  him. 

Section  35,  sub-section  2,  of  the  Judicature  Act,  says  that 
(2)  Causes  or  matters  which,  before  the  passing  of  this  Act 
were  heard  or  determined  by  or  before  the  Equity  side  of 
the  Supreme  Court,  shall  be  tried  and  determined  by  a  judge 
without  a  jury,  unless  the  court  or  a  judge  shall  otherwise 
order. 

This  is  clearly  an  action  which,  before  the  passing  of  the 
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Judicature  Act,  would  have  been  heard  and  determined  by 
and  before  the  Equity  side  of  the  Court.  Section  35  of  the- 
Judicature  Act  quoted  above  does  not  alter  the  former  prac- 
tice, but  merely  gives  to  the  court  or  a  judge  discretion  to 
order  that  the  cause  shall  be  tried  with  a  jury,  if  it  be  shewn 
that  such  a  course  will  further  the  ends  of  justice.  The  rule 
is  that  an  action  such  as  the  present  shall  be  tried  without 
a  jury*  ai*d  it  is  for  the  party  making  the  application  to  shew 
sufficient  grounds  to  call  for  the  exercise  of  the  discretion- 
vested  in  the  court  or  a  judge.  In  our  opinion  the  defen- 
dant has  not  done  this.  The  facts  that  are  iti  dispute  are- 
not  of  such  an  involved  nature  as  to  place  any  undue  burden 
upon  the  court  or  a  judge  in  disposing  of  them.  The  parties- 
can  have  a  trial  of  the  action  before  a  judge  with  an  appeal 
to  the  full  court,  or  it  can  be  tried  before  the  full  court  in 
the  first  instance.  We  think,  therefore,  that  in  the  present 
case  there  is  no  need  to  call  in  the  assistance  of  a  jury,  and 
that  the  application  should  not  be  acceded  to. 

We  also  think  that  it  would  be  more  convenient  to  the 
Court,  and  more  in  accordance  with  the  practice,  if  applica- 
tions of  this  nature  were  made  to  a  Judge  in  Chambers,  and 
not  to  the  Court.  Strictly  speaking,  this  application  should 
have  been  made  before  the  cause  was  entered  for  trial,  so  as^ 
to  determine  upon  which  cause  list  it  should  be  placed 

Mr.  J.  Pittman  for  plaintiff. 

Mr.  Morris,  Q.  C,  for  defendant. 


€6  BASTOW,  Admb  t\  RADFOED,  Admr. 

1898,  January.    By  the  Court. 

Will— Construction— Bequest,  when  void  for  uncertainty— Repugnancy. 

Where  by  his  last  will  and  testament  the  testator  made  the  following  bequest : 
"  I  also  devise  that  my  said  son  Henry  Thomas  shall  hare  the  use  of  as 
attic  room  in  the  house  bequeathed  to  Lydia  Bastow  so  long  as  the  circum- 
stances of  my  said  son  shall  require  the  same."  It  appeared  from  the  evi- 
dence that  at  the  time  of  the  testator's  death  the  said  house  was  not 
completed  and  the  attic  rooms  were  not  finished,  nor  had  Henry  Thomas 
occupied  or  selected  any  particular  part  or  room  in  the  said  house  for  his 
own  purpose  or  use. 

Held,— The  terms  of  the  bequest  were  too  vague  and  uncertain  to  warrant 
the  Court  in  giving  effect  to  the  same,  and  that  the  house  in  question  hav- 
ing been  in  a  previous  bequest  in  the  said  will  left  to  his  daughter,  the  be- 
quest to  the  son  must  fail  for  repugnancy. 

In  this  matter  a  summons  was  granted  by  Mr.  Justice 
Emerson  on  the  petition  and  affidavit  of  Francis  Bastow,  ad- 
ministrator of  the  estate  of  Lydia  Bastow,  a  legatee  under 
the  will  of  Thomas  Radford.  All  the  parties  interested  were 
represented  by  counsel  at  the  opening  of  the  proceedings 
under  the  summons,  and  the  further  hearing  was  adjourned 
into  Court  and  finally  argued  and  heard  before  Justices 
Little  and  Emerson. 

It  appeared  from  the  statements  set  out  on  petition,  and 
from  admissions  of  counsel,  that  the  testator  died  in  the  year 
1883.  By  his  will  he  bequeathed  a  dwelling  house,  situate 
on  Water  street  west,  to  his  daughter  Lydia  Bastow,  since 
deceased.  The  will  also  set  out  a  condition  to  the  bequest 
in  the  following  terms,  viz. :  "  Subject  to  the  right  herein- 
after reserved  to  my  son  Henry  Thomas,  occupying  one  room 
of  the  said  house."  In  that  part  of  his  will  to  which  this 
reference  applied,  testator's  wishes  are  thus  expressed :  "  I 
also  desire  that  my  said  son,  Henry  Thomas,  shall  have  the 
use  of  an  attic  room  in  the  said  house  bequeathed  to  Lydia 
Bastow,  so  long  as  the  circumstances  of  my  said  son  shall 
require  the  same." 

In  argument  at  Bar,  it  was  admitted  by  counsel  that  the 
legatee,  Henry  Thomas,  has  been  living  abroad  for  the  past 
thirteen  years,  and  is  not  expected  to  return,  at  present,  to 
this  country  to  reside  here.  And  also,  that  at  the  time  of 
testator's  death  the  house  in  question  was  not  completed,  and 
the  attic  rooms  were  not  finished ;  nor  had  Henry  Thomas 
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•occupied  or  selected  any  particular  part  or  room  iii  the  house 
tor  his  own  purposes  or  uses. 

Petitioner's  counsel  contended  that  the  bequest  to  Henry 
Thomas  Sadford  should  be  held  void  on  the  ground  of  un- 
certainty. 

Having  fully  considered  the  question  thus  raised,  and  hav- 
ing examined  the  authorities  cited  at  the  hearing,  we  feel 
jqo  hesitation  in  supporting  the  contention  advanced  on  be- 
half of  the  petitioner. 

Here  we  have  the  real  object  of  the  bequest  as  yet  unas- 
•certained.  No  room  is  named  in  the  bequest  to  be  set  apart 
for  the  use  of  the  son,  Henry  Thomas.  He  has  made  no  se- 
lection from  that  time,  nor  during  the  long  period  of  time 
-that  has  since  elapsed. 

The  bequest  is  clearly  too  vague  and  uncertain.  More- 
over, it  would  further  appear,  that  if  such  an  intention  to 
•set  apart  a  particular  attic  room  for  the  legatee's  use  were 
now  carried  out  it  would  entail  a  conflict  of  opinion  and  dis- 
putes, affecting  detrimentally  the  interests  of  his  children 
intended  to  be  conserved  and  secured  under  his  will.  There 
•cannot  be  a  doubt  of  the  conflicting  and  repugnant  character 
of  this  bequest  with  the  terms  of  the  bequest  of  the  interest 
in  house  so  left  to  Lydia.  Obviously,  the  testator  intended 
the  use  of  an  attic  room  should  be  enjoyed  by  his  son,  but 
failed  to  designate  any  particular  one  from  several  now  ad- 
mitted to  be  there.  No  selection  has  been  made,  no  election 
(if  that  were  warranted  under  the  circumstances)  has  taken 
place,  and  the  object  or  subject  of  the  bequest  is  left  in  un- 
■certainty. 

We  hold,  therefore,  that  the  terms  of  this  bequest  to  Henry 
Thomas  of  the  use  of  an  attic  room  are  too  vague  to  warrant 
us  in  supporting  the  contention  made  here  on  his  behalf, 
and  we  further  hold  that  such  a  gift  appears  to  us  to  be  re- 
pugnant to  the  prior  gift  in  same  bequest  to  testator's  daugh- 
ter Lydia. 

In  our  judgment,  the  costs  must  be  borne  by  Radford's 
estate,  as  the  result  is  attributable  to  the  want  of  perspi- 
cuity in  the  will  itself. 

Mr.  A.  W.  KnigfU  for  petitioner. 

Mr.  Morison,  Q.C.t  for  executor  and  legatee. 


68  GOSS  v.  THE  SURVEYOR  GENERAL. 

1898,  January.    Hon.  Mr.  Justice  Morison. 

Arbitration — Arbitration  under  66  Vic,  cap,  i— Application  to  $et  aside  aunrcT 
— Power  of  Supreme  Court  to  entertain  application — Arbitration  Act,  1895. 

It  is  only  where  the  submission  to  arbitration  is  by  role  of  Court,  or  can  be  - 
made  a  rale  of  Court,  or  has  the  effect  of  a  rule  of  Court,  that  the  Court 
has  any  jurisdiction  to  set  aside  an  award  on  motion.  Where  the  submis- 
sion is  compulsory  under  a  statuto,  and  there  is  no  provision  to  make  it  a 
rule  of  Court,  the  Court  has  no  jurisdiction.  The  statute  creates  the 
tribunal  and  makes  the  award  "  final  and  binding."  No  right  of  revision 
or  appeal  is  reserved  or  provided  by  56  Vic,  cap.  1,  and  the  Arbitration 
Act  of  1895  does  not  apply. 

This  is  an  application  by  the  plaintiff  for  an  order  to  set 
aside  an  award  made  by  arbitrators  under  the  provisions  of 
the  Act  56  Victoria,  cap.  1,  entitled  "  An  Act  to  amend  the 
Acts  relating  to  the  Rebuilding  of  St.  John's  and  to  its 
Municipal  Affairs  "  Under  this  Act  power  was  given  to  the 
Governor  in  Council  to  take  lands  for  the  improvement  of 
the  town  of  St.  John's,  and  section  21  of  the  Act  provides 
the  method  for  determining  the  amount  of  compensation  (if' 
any)  to  be  paid  to  any  person  whose  interest  has  been  in  any 
way  affected  by  the  operation  of  the  Act.  Section  21  reads 
as  follows : — 

Sec.  21. — For  the  purpose  of  ascertaining  the  damage  that 
has  been  or  may  be  occasioned  to  any  person  whose  interest 
in  any  lands  or  tenemeuts  has  been  or  may  be  in  any  way 
affected  under  the  provisions  of  this  Act,  the  Governor  in 
Council  shall  appoint  one  person,  and  the  party  interested 
in  any  such  property  shall  appoint  a  second,  and  the  Sur- 
veyor General  for  the  time  being  shall  be  the  third,  which 
three  persons,  or  any  two  of  them,  shall  determine  the 
amount  of  compensation,  if  any,  to  be  paid  to  such  party 
according  to  his  interest  therein.  And  in  case  such  party 
shall  refuse  or  neglect  to  appoint  an  arbitrator  within  seven 
days  after  notice  in  writing  so  to  do  from  the  said  arbitrator 
appointed  by  the  Governor  in  Council  and  the  Surveyor 
General,  the  said  arbitrator  and  Surveyor  General  shall 
name  a  third  arbitrator,  and  the  award  of  any  two  of  them 
shall  be  final  and  binding ;  and  the  said  arbitrators  shall  be 
sworn  before  a  magistrate  to  do  justice  between  the  parties, 
and  may  summon  and  require  the  attendance  before  them  of 
all  the  parties  interested  in  the  property  to  be  appraised  by 
them,  or  the  agents  of  such  parties  respectively,  and  also  all* 
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-necessary  witnesses,  and  require  the  production  before  them 
-of  all  deeds  and  papers  requisite  to  establish  the  title  or  in- 
terest of  any  party  claiming  compensation  in  manner  here- 
inbefore mentioned,  and  may  examine  on  oath  (to  be  admin- 
istered by  any  of  the  arbitrators)  all  such  parties,  or  their 
agents,  and  all  such  witnesses,  touching  the  matters  to  be 
•enquired  into  by  such  arbitrators.  In  estimating  the  dam- 
age which  may  be  occasioned  to  any  property  by  the  making, 
altering  or  widening  of  any  street,  cross-street,  firebreak, 
-cove,  road  or  lane,  the  said  arbitrators  shall  take  into  ac- 
count any  additional  value  or  advantage  which  may  accrue 
to  the  several  proprietors  and  occupants  from  the  conveni- 
ence and  security  afforded  by  the  making,  opening,  widening 
-or  altering  of  the  said  street,  cross-street,  firebreak,  cove, 
road  or  lane,  and  if  the  arbitrators  shall  be  of  opinion  that 
any  proprietors  of  ground  so  required  for  the  streets,  cross- 
streets,  firebreaks,  coves,  roads  or  lanes  as  aforesaid,  or  any 
of  them,  may  be  indemnified  at  less  expense  by  having  an 
-equal  portion  assigned  to  them  from  any  ground  ndjoining, 
the  said  arbitrators  shall  mark  off  and  in  like  manner  ap- 
praise so  much  of  the  said  adjoining  ground  as  they  may 
think  sufficient  to  replace  the  ground  required  for  the  said 
-streets,  cross-streets,  firebreaks,  coves,  roads  or  lanes,  and 
&he  same  so  marked  off  shall  belong  to  the  first-mentioned 
proprietor  and  be  in  lieu  of  all  indemnity,  and  the  appraised 
-value  of  the  same  shall  be  paid  and  shall  be  in  full  satisfac- 
tion and  discharge  of  the  same  and  of  all  right  and  title 
^thereto :  Provided,  that  if  the  land  so  to  be  given  shall  not 
toe  deemed  an  equivalent  for  the  land  appropriated  to  the 
^streets,  cross-streets,  firebreaks,  coves,  roads  or  lanes,  the 
stolid  proprietor  shall  be  paid  such  sum  as  may,  with  the  land 
rso  to  be  given,  be  a  full  satisfaction  for  the  land  so  appro- 
priated. And  the  awards  or  decisions  of  a  majority  of  the 
.-said  arbitrators  shall  in  all  cases  be  final  and  binding  on  all 
parties. 

The  plaintiff  alleged  that  his  interest  iu  a  piece  of  land, 
situate  on  the  north  side  of  Water  Street,  had  been  affected 
by  the  operation  of  the  Act,  and  claimed  compensation  in 
respect  of  same.  The  Governor  in  Council  appointed  Mr. 
'Thomas  P.  Jackman  as  one  arbitrator,  the  plaintiff  appointed 
Mr.  James  J.  Pitman  as  a  second  arbitrator,  and  the  then 
.Surveyor  General,  Hon.  Heury  J.  B.  Woods,  was,  by  virtue 
-of  the  section  quoted,  the  third  arbitrator.    Several  sittings 
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of  the  arbitrators  were  held,  which  finally  resulted  in  the* 
making  of  an  award  to  the  effect  that  the  plaintiff  was  not 
possessed  of  any  interest  in  the  land  as  claimed  by  him,  and* 
consequently  was  not  entitled  to  any  compensation.  This- 
award  was  made  by  Messrs  Woods  and  Jackmau,  but  was 
dissented  from  by  Mr.  Pitman,  who  refused  to  agree  to  or 
execute  it.  The  plaintiff  now  moves  to  set  the  award  aside* 
on  the  following  grounds  : 

(1)  That  the  arbitrators  misconducted  themselves  in  that 
no  proper  judicial  investigation  into  tho  matters  in  dispute- 
was  held. 

(2)  That  the  said  award  was  improperly  arrived  at  in  that 
the  Surveyor  General  refused  to  submit  a  case  for  the  opinionr 
of  this  Honorable  Court,  but  privately  took  the  opinion  of 
counsel,  which  he  and  the  government  arbitrator  afterwards 
acted  upon  and  which  resulted  in  the  award  complained  of. 

(3)  That  after  an  adjournment  of  the  sittings  of  the  arbi- 
trators two  of  their  number,  namely,  the  Surveyor  Generar 
and  Thomas  P.  Jackman,  made  an  award  without  the  know- 
ledge of  or  notice  to  Mr.  J.  J.  Pitman,  the  third  arbitrator. 

(4)  That  the  award  is  contrary  to  the  evidence  adduced^ 
and  also  contrary  to  law. 

The  proceedings  are  commenced  by  notice  of  motion  to* 
have  the  award  set  aside,  and  the  application  is  supported 
by  affidavits — (1),  of  the  plaintiff;  (2),  of  his^on,  Vincent* 
Goss;  and  (3),  of  his  arbitrator,  Mr.  Pitman,  to  the  con- 
tents of  which  it  is  not  necessary  upou  this  application  to* 
refer  at  length. 

The  defendant  makes  the  following  objections  to  the  ap- 
plication : 

1.  That  the  Supreme  Court  has  no  jurisdiction  uponr 
motion  to  set  aside  an  award  made  under  section  21  of  the* 
Act  66  Vic,  cap.  1. 

2.  That  if  the  Court  has  jurisdiction  to  entertain  this  ap- 
plication (a),  the  time  for  making  the  application  has  passed  'r 
(b)}  the  award  is  good  on  its  face ;  and  (c),  the  affidavits  sub- 
mitted by  the  plaintiff  do  not  show  any  misconduct  on  the 
part  of  the  arbitrators 

There  are  three  methods  of  referring  disputes  to  arbitra- 
tion, (1)  by  consent  of  parties;  (2)  by  order  of  Court ;  and 
(3)  by  compulsory  submission  under  a  statute.  The  present 
reference  comes  under  the  third  heading,  and  the  first  ques- 
tion to  be  decided  is  whether  the  Supreme  Court  has  any 
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jurisdiction,  upon  an  application  like  the  present,  to  re-open 
or  set  aside  an  award  made  under  the  provisions  of  the  sec- 
tion referred  to.  If  the  Supreme  Court  has  no  such  autho- 
rity the  matter  will  end  there,  and  there  will  be  no  neces- 
sity to  dispose  of  the  other  questions  raised  by  the  parties. 
On  reference  to  the  wording  of  the  section  it  will  be  seen 
that  the  powers  of  the  arbitrators  are  very  wide.  They  can. 
•  compel  the  attendance  of  all  parties  interested  in  the  pro- 
perty and  and  of  all  necessary  witnesses,  and  can  examine 
them  up?n  oath.  They  can  compel  the  production  of  all 
deeds  and  papers  necessary  to  establish  the  title  or  iu teres t 
of  the  persons  claiming  compensation.  They  can  estimate 
the  amount  of  compensation  in  money,  or  if  they  consider  it 
more  equitable  they  can  compensate  the  applicant  by  award- 
ing him  adjoining  land,  or  they  can  award  him  part  of  his 
compensation  in  land  and  the  remainder  in  money.  In  factr 
their  powers  appear  to  be  ample  for  the  purposes  designed 
by  the  Act,  and  it  is  stated  in  the  earlier  part  of  the  section 
quoted  that  "  the  award  of  any  two  of  them  shall  be  final 
and  binding."  In  the  latter  part  of  the  section  it  is  provided 
that ';  the  awards  or  decisions  of  a  majority  of  the  said  arbi- 
trators shall  in  all  cases  be  final  and  binding  on  all  parties/' 

This  being  so,  can  the  Supreme  Court  entertain  a  motion 
to  set  aside  the  award  even  upon  so  serious  a  ground  as  mis- 
conduct on  the  part  of  the  arbitrators  ?  In  my  opinion  I 
think  it  cannot.  It  is  only  when  the  submission  is  by  rule 
of  Court,  or  can  be  made  a  rule  of  Court,  or  has  the  effect  of 
a  rule  of  Court,  that  the  Court  has  any  jurisdiction  to  set 
aside  an  award  on  motion.  Here  the  submission  is  com- 
pulsory under  a  statute,  and  there  is  no  provision  that  I  am 
aware  of  to  enable  it  to  be  made  a  rule  of  Court  The  sta- 
tute creates  the  tribunal  and  makes  its  award  "  final  and 
binding."  No  right  of  revision  or  appeal  is  reserved  or  pro- 
vided. The  parties  must  therefore  accept  its  decision  with 
the  best  grace  possible  until  the  Legislature,  in  its  wisdom, 
sees  fit  to  amend  the  law.  As  the  law  stands  at  present  I 
am  unable  to  see  that  the  Court  has  any  authority  to  inter* 
fere  in  a  summary  manner  upon  motion  as  it  is  asked  to  do 
in  the  present  application. 

In  England  the  difficulty  under  which  the  plaintiff  labors 
is  obviated  by  section  24  of  the  Arbitration  Act,  1889,  which 
makes  every  arbitration  under  any  Act  passed  before  or  after 
1889  "  a  submission  "  under  the  Arbitration  Act  1889   Beinc 
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a  submission  it  is  (section  1)  irrevocable  and  has  the  same 
•effect  in  all  respects  as  if  it  had  been  made  an  order  of  Court. 
The  Arbitration  Act,  1889,  was  enacted  almost  in  its  entirety 
in  Newfoundland  in  the  year  1895,  but  section  24  of  the 
English  Act  was  left  out  and  in  its  place  it  was  provided 
that  nothing  in  the  Act  should  "  apply  to  any  arbitration 
under  any  special  Act  or  otherwise  wherein  Her  Majesty 
the  Queen  or  the  Government  of  Newfoundland,  or  any  de- 
partment of  said  Government,  or  the  St.  John's  Municipal 
Council,  is  or  shall  be  a  party,  nor  shall  this  Act  be  con- 
strued to  in  any  way  affect  any  existing  enactment  relating 
to  any  of  such  arbitrations." 

This,  to  my  mind,  furnishes  additional  confirmation,  if 
any  were  needed,  of  the  correctness  of  the  conclusion  to 
which  I  have  come.  Having  decided  that  the  Court  has  no 
jurisdiction  to  hear  this  motion  there  is  necessity  for  me  to 
go  further,  and  my  judgment,  therefore,  is  that  the  motion 
of  the  plaintiff  be  dismissed  with  costs. 

Mr.  Justice  Emerson,  who  was  present  at  the  argument, 
concurs  in  this  judgment. 

Mr  Pitman  for  plaintiff. 

Mr.  Morine,  Q.C.,  for  defendant. 


WINTER  v.  HERDER  and  PARSONS. 
1898,  January,    Hon.  Mr.  Justice  Morison. 

Costs— Revision  of  taxation— Brief  for  Court,  by  whom  to  be  paid — 
Order  8ft \  rule  9 

The  party  entering  the  trial  shall  file  a  copy  of  the  whole  of  the  pleadings  for 
the  use  of  the  Judge  at  the  trial.  The  plaintiff,  if  costs  are  allowed  to 
him,  is  entitled  to  tax  the  costs  of  this  copy  against  the  defendant,  bat  it 
has  to  be  taxed  under  the  heading  of  accounts,  statements,  papers,  and 
other  documents,  and  their  copies  for  the  Court  or  Judge,  when  required. 
Dot  exceeding,  per  folio,  eight  cents. 
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This  is  an  application  by  both  parties  to  the  action  for  a 
•revision  of  the  taxation  of  the  plaintiffs  costs.  The  items 
•objected  to  are  as  follows : 

1.  Brief  for  Court  and  copy              . .  $3  50 

2.  Cash  paid  Sheriff  for  jury            . .  16  50 

3.  Counsel  fee            40  00 

4.  Motion  for  judgment        ..  2  50 

As  to  item  1  I  am  aware  that  Mr.  McNeily  (late  master) 
was  in  the  habit  of  taxing  this  item  under  the  heading 
•M  Brief  (including  attendances  ou  counsel)  on  trial  of  hear- 
ing of  cause,  &c,"  for  which  a  fee  of  $2  50  to  $10  is  provided 
in  Appendix  L.  to  the  Judicature  Act,  and  a  fee  of  $1.00  to 
J&2.50  is  also  provided  for  "  necessary  copies  of  brief."  Mr. 
•Greene  (master),  who  taxed  the  plaintiffs  costs  in  this  action, 
has,  I  understand,  allowed  $3.50  for  this  item  upon  the  basis 
6hat  the  plaintiff  is  entitled  to  charge  for  a  copy  of  the  state- 
ment of  claim,  defence  and  reply  at  the  rate  allowed  for 
these  pleadings  by  appendix  L.,  namely,  not  to  exceed  one- 
.half  of  the  amount  for  drawing  them. 

I  do  not  agree  with  the  course  taken  by  either  master. 
'Order  32,  rule  9,  says  that  "  the  party  entering  the  trial  shall 
file  a  copy  of  the  whole  of  the  pleadings  for  the  use  of  the 
judge  at  the  trial."  The  plaintiff,  if  costs  are  allowed  to  him, 
is  entitled  to  tax  the  costs  of  this  copy  against  the  defen- 
dant, but  I  think  he  must  tax  it  under  the  heading  of  "  Ac- 
counts, statements,  papers  and  other  documents  and  their 
copies  for  the  Court  or  Judge,  when  required,  not  exceeding 
per  folio  eight  cents/1  The  taxation  of  the  item  in  question 
will  therefore  be  revised  on  this  basis. 

As  to  item  2  I  think  the  taxation  of  the  matter  is  correct 
Under  Appendix  L.  the  amount  payable  for  special  jury  is 
.as  follows : 

Nine  jurors  at  $1.50  each                . .  $13  50 

Sheriff  for  drawing,  summoning  and  * 

returning  jury              . .              . .  2  00 

Sheriff  upon  jury  being  sworn        . .  1  00 


$16  50 

In  this  connection  I  am  informed  that  aince  the  enactment 
.of  the  Judicature  Act  it  has  been  the  custom  for  solicitors  to 
jpay  the  Sheriff  or  Tipstaff  $18  for  cost  of  special  jury,  of 
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which  $13  50  was  paid  to  the  jurors,  $3  to  the  Sheriff,  and 
$1.50  to  the  Clerk  of  the  Court.  If  this  be  correct  a  wrong- 
has  been  done  to  suitors,  and  some  enquiry  should  be  made 
to  discover  the  ultimate  disposition  of  any  amounts  impro- 
perly paid  as  above. 

As  to  item  3,  Appendix  L.,  under  the  heading  "  Counsel 
fees/'  says  that  "  in  special  actions  on  contract,  in  torts,  inter- 
pleaders, equitable  claims  of  a  special  kind,  probate  suitsr 
special  cases  and  other  matters,  such  brief  fee  from  $5  to- 
$50  (may  be  allowed)  as  circumstances  may  warrant."  This- 
was  an  action  for  libel,  in  which  a  special  jury  gave  a  ver- 
dict for  $200,  and  if  they  had  given  a  larger  verdict  I  would 
not  have  felt  any  inclination  to  disturb  it  The  master  has 
allowed  a  counsel  fee  of  $40,  and  under  the  circumstances  I 
see  no  reason  for  interfering  with  his  discretion. 

As  to  item  4  I  uphold  the  master's  taxation.  The  motion 
for  judgment  was  made  at  the  time  the  jury  rendered  the- 
verdict,  and  is  covered  by  the  amount  allowed  for  counsel 
fee. 


WINTER  v.  HERDER  and  PARSONS. 
1898,  January.    By  the  Court. 

Practice— New  rvlc  for  jury— Effect  of  Court  rising  for  term  on  Jury  rule. 

All  proceedings  in  connection  with  a  special  jury,  summoned  and  swonr 
during  the  term,  ceased  when  the  Court  rose  for  the  terra. 

The  Court  has  considered  the  application  made  by  the- 
plaintiff  for  a  fresh  rule  for  a  special  jury,  and  the  objec- 
tions of  the  defendant's  counsel.  They  think  that  all  pro- 
ceedings in  connection  with  the  jury  summoned  and  sworn 
during  the  last  term  of  the  Court  ceased  when  the  Court 
rose  at  the  close  of  the  term,  and  that  the  plaintiff  is  en- 
titled to  a  fresh  rule  for  a  special  jury  for  the  present  term. 
Costs  of  this  application  will  be  costs  on  the  cause. 


TASKER  v.  GBIEVE  and  DICKENSON.         7fr 
1898,  January.    Hon.  Mr.  Justice  Emerson. 

Practice— Statement  of  claim— Particulars  of  relief  sought— Joint  or  several — 
Judicature  Act,  order  16,  rule  4. 

Where  a  plaintiff  is  in  doubt  as  to  the  person  from  whom  he  is  entitled  Ur 
redress,  he  may  join  two  or  mora  defendants  to  the  intent  that  the  question 
as  to  which  (if  any)  of  the  defendants  is  liable  and  to  what  extent  may  be 
determined. 

The  statement  of  claim  in  this  action  alleges  that  the  de- 
fendant Grieve  (being  the  agent  and  attorney  of  the  plain- 
tiff) agreed  with  the  defendant  Dickinson  (who  was  the 
agent,  employed  by  the  defendant  Grieve,  with  the  plaintiff's- 
consent,  to  collect  the  rents  of  the  lands  in  question)  to  sell 
to  Dickinson  for  the  sum  of  $12,000  certain  lands  of  the 
plaintiff  situate  in  St.  John's — that  it  was  arranged  between- 
Grieve  and  Dickinson  that  the  said  lands  should  be  forth- 
with resold  to  Grieve — that  they  were  so  purchased  and  re- 
sold, and  the  greater  portion  subsequently  sold  again  by 
Grieve,  or  by  Dickinson  on  his  behalf,  to  certain  persons  in 
St  John's  for  an  amount  (including  certain  moneys  received 
by  Grieve  from  the  Government  under  the  Rebuilding  Acts)" 
of  about  $30,000.  That  of  the  profits  made  by  such  re-sale 
Dickinson  received  $4,000,  and  that  the  balance  was  re- 
ceived by  Grieve  and  paid  by  him  into  the  firm  of  Bainer 
Johnston  &  Co.,  (of  which  he  was  a  partner),  who  received' 
it  with  a  full  knowledge  of  the  transaction.  Further,  that 
the  sale  by  Grieve  to  Dickinson  was  colourable  and  fraudu- 
lent, and  that  in  fact  the  said  Grieve  and  Dickinson  and  the' 
said  firm  of  Baine,  Johnston  &  Co.  conspired  by  fraud  and 
misrepresentation  to  obtain  the  lands  from  Mrs.  Tasker  at  a 
price  much  under  their  real  value,  and  to  re-sell  them  for 
the  alleged  profits  and  advantages  to  themselves,  and  to  the 
loss  of  the  plaintiff. 

A  portion  of  the  lands  is  still  unsold. 

The  defendants,  Grieve  and  his  partners  in  trade,  have 
collectively  and  individually  been  declared  insolvent  by  the 
Supreme  Court,  and  their  estate  vested  in  the  trustees,  de- 
fendants. 

The  plaintiff  in  her  statement  claims,  amongst  other 
things,  a  declaration  that  the  plaintiff  is  entitled  to  all  the 
profits  and  advantages  obtained  by  Grieve,  the  firm  of  Baine, 
Johnston  and  Company  and  Dickinson  from  the  transaction, 
amounting,  according  to  the  particulars  furnished,  to  about 
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418,000 — a  transfer  of  the  portion  of  the  land  remaining 
unsold,  and  of  certain  other  land  received  in  exchange  as 
part  of  the  purchase  money  of  another  portion  of  the  land 
sold — also  an  account  against  the  defendants — an  injunction 
and  the  appointment  of  a  receiver. 

Two  separate  summonses  were  granted  by  me  on  the  27th 
ult ,  returnable  to-day,  applying,  on  behalf  of  the  defendants, 
Grieve  and  Dickinson,  for  an  order  that  the  plaintiff's  state- 
ment of  claim  be  amended  "by  setting  forth  specifically 
"what  portion  or  portions  of  the  several  kinds  of  relief  or 
"  remedy  set  forth  in  the  statement  of  claim  the  plaintiff 
41  claims  to  be  entitled  to  recover  from  or  as  against  the  said 
"  defendants,  and  whether  jointly  with  or  severally  from  the 
"other  defendants." 

At  the  hearing  it  was  contended,  on  behalf  of  the  defen- 
dants, that  the  plaintiff  should  be  ordered  to  state  in  her 
.claim  what  specific  relief  she  required  from  eacli  of  the  de- 
fendants— particularly  from  Dickinson  and  Grieve  —  and 
that,  in  relation  to  the  two  last  mentioned  defendants,  what 
portion  of  the  relief  sought  for  was  required  to  be  granted 
.against  Dickinson  and  what  portion  against  Grieve,  counsel 
arguing  strongly  that  he  was  entitled  to  be  informed,  on  be- 
half of  both  Grieve  and  Dickinsou,  whether  the  plaintiff 
was  seeking  relief  against  them  jointly  or  severally — in 
other  words,  that  the  plaintiff  should  be  compelled  to  state 
specifically  in  her  claim  what  proportion  of  her  alleged  loss 
of  $18,000,  which  she  claims  should  be  refunded,  she  con- 
siders these  two  defendants  are  respectively  liable  to  make 
good.  In  support  of  this  contention  the  defendants'  counsel 
seemed  to  rely  on  the  practice  before  the  Judicature  Act  of 
1889,  when  this  action  would  have  been  a  proceeding  on  the 
Equity  side  of  the  Court,  and  governed  by  the  well-known 
Chancery  rule  that  necessitated  strictness  in  particulars  of 
the  nature  of  the  relief  sought,  the  persons  against  whom  it 
was  sought,  and  whether  joint  or  several,  aud  argued  that 
the  same  certainty  in  the  claim  shonld  be  now  observed  as 
under  the  old  Chancery  practice,  and  that  the  plaintiff  should 
be  now  confined  to  a  statement  of  the  exact  nature  of  the 
relief  required  against  each  defendant,  and  whether  joint  or 
several.  In  this  contention  I  cannot  agree,  and  for  the  rea- 
sons pointed  out  by  the  plaintiff's  counsel. 

The  trustees  of  Baine,  Johnston  &  Co.  have  been  joined 
^merely  for  the  purposes  of  an  account  of  any  moueys  that 
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may  have  come  into  their  hands  belonging  to  the  plaintiff 
or  to  which  the  plaintiff  may  be  entitled  on  distribution  of 
that  estate,  or  for  a  transfer  of  any  of  the  lands  in  question, 
or  of  lands  received  in  exchange  as  before  mentioned,  now 
in  their  possession.  But,  as  between  the  plaintiff  and  the 
defendants,  Grieve  and  Dickinson,  her  and  their  positions 
are  entirely  different.  In  this  action  they  ure  sued  us  joint 
tort-feasors,  charged  with  having  reaped  illegal  gains  by  al- 
leged collusive  bargainings  with  the*  plaintiff's  property,  ta- 
ttle damage  and  loss  of  the  plaintiff,  towards  whom  they 
held  a  fiduciary  relation,  and  just  how  far  and  in  what  pro- 
portions the  law  may  hold  them  responsible  can  only  be  de- 
termined upon  a  hearing  of  all  the  facts  after  issue  joined. 

Order  16,  rule  4,  to  which  frequent  reference  was  made 
during  the  argument,  certainly  allows  to  be  joined  'all 
"  parties  against  whom  the  right  to  any  relief  is  alleged  to^ 
"  exist,  whether  jointly,  severally,  or  in  the  alternative ;  and 
"judgment  may  be  given  against  sveh  one  or  moi'e  of  the  drfen- 
u  dants  as  may  be  /mind  liable  according  to  their  respective 
"  liabilities"         *         * 

It  is  not  so  much  a  question  in  the  present  stage  of  the 
proceedings  as  to  what  proportion  of  relief  the  plaintiff  seeks 
or  should  seek  from  each  defendant,  or  what  proportion  of 
relief  the  plaintiff  should  inform  the  defendants,  Grieve  and 
Dickinson,  or  either  of  them,  she  requires  at  the  hands  of 
the  Court,  as  a  question  of  what  relief  she  is  entitled  ta 
under  the  allegations  in  the  statement  of  claim,  provided  he 
therein  asks  for  some  specific  relief.  It  may  be  that  the 
facts  of  a  case,  as  known  to  a  plaintiff,  while  sufficient  to- 
main  tain  a  claim  for  some  relief,  may  not  be  sufficiently 
known  to  him  to  enable  him  in  the  initiation  of  the  proceed- 
ings to  ask  for  specific  relief  either  as  to  persons  or  extent, 
or  to  say  definitely  what  the  exact  nature  of  the  relief  is  ta 
which  he  is  in  law  entitled.  The  latitude  which  the  present 
practice  allows  in  the  manner  of  asking  and  the  mode  of 
granting  relief  is  well  illustrated  by  Order  16,  Rule  7,  which 
prescribes  "  that  where  a  plaintiff  is  in  doubt  as  to  (lie  person 
from  whom  he  is  entitled  to  redress,  he  may  join  two  or 
more  defendants  to  the  intent  that  the  question  as  to  which, 
if  any,  of  the  defendants  is  liable,  and  to  what  extent,  may  be 
determined."  The  ruling  in  Massey  v.  Haynes,  21  Q.  B.  D.r 
shows  the  literal  construction  which  the  Court  has  placed 
upon  this  wise  rule,  which  is  so  closely  cognate  to  rule  4  of 
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the  same  Order  that  the  former  may  serve  as  an  interpre- 
ter of  the  latter,  so  far  as  this  application  is  concerned. 

The  applications  are  dismissed  with  costs  to  the  plaintiff 
>to  be  taxed  on  the  final  taxation. 

Mr.  Marine  for  plaintiff. 

Sir  J.  S.  Winter,  QC,  for  defendants. 


BARR  v.  THE  GOVERNMENT  OF  NFLD. 
1898,  January.    By  thb  Coukt. 

Customs*  Management  Act,  1898— Goods  salved  and  brought  into  Colony— Right 

to  warehouse  goods  and  export  same  from  Colony 

without  paying  duty  on  same. 

Qoods  salved  from  a  steamer  wrecked  on  the  shores  of  this  Colony  which  had 
been  previously  shipped  for  export  abroad,  were  brought  into  this  Colony 
preparatory  to  again  exporting  them.  On  duties  being  demanded  the  same 
were  paid  under  protest.  In  an  action  taken  to  recover  back  the  duties  so 
paid, 

/tod,— The  plaintiff  was  entitled  to  recover  back  the  amount  wrongfully  ex- 
acted from  him  by  the  Custom**  authorities. 

In  this  action  the  plaintiff  claimed  to  recover  from  the 
-defendant  Government  the  sum  of  $600,  for  duties  alleged 
by  him  to  have  been  wrongfully  exacted  by  the  Customs' 
authorities.  The  facts  as  they  appeared  in  evidence  at  the 
hearing  of  the  case  are  as  follows :  In  July,  1896,  the  str. 
Capulet  was  wrecked  at  St.  Shott's  having  on  board  among 
other  cargo  a  quantity  of  lobsters  in  cases.  The  plaintiff 
purchased  from  a  salvor  named  Larder  500  casee  of  these 
lobsters,  and  had  them  put  on  board  the  schooner  Jeanie  for 
shipment  to  St  John's  in  transit  to  Liverpool,  England.  The 
Preventive  Officer  at  St.  Mary's,  and  the  Wreck  Commis- 
sioner, were  both  made  aware  of  the  purchase  of  the  lobs- 
ters by  the  plaintiff  and  of  his  desire  to  have  them  shipped 
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to  Liverpool  via  St.  John's.  Before  the  schooner  left  St. 
Mary's  the  plaintiff  had  several  interviews  with  the  Cus- 
toms' authorities  in  St.  John's  with  respect  to  the  entry  of 
the  goods  in  bond  for  export  to  Liverpool  or  to  Halifax,  their 
original  port  of  shspment.  These  interviews  resulted  in  the 
sending  of  a  telegram  by  the  Assistant  Collector  at  St.  John's 
to  the  Preventive  Officer  at  St.  Mary's  instructing  the  latter 
to  permit  the  lobsters  purchased  by  the  plaintiff  to  come  to 
St  John's,  stating  on  the  clearance  that  duty  was  unpaid. 
The  master  of  the  schooner  obtained  a  clearance  from  the 
Preventive  Officer  accordingly,  together  with  a  statement 
that  the  goods  were  intended  to  be  transhipped  to  Liverpool. 
The  schooner  arrived  at  St.  John's  on  the  13th  July  and 
immediately  upon  her  arrival  she  was  boarded  and  taken  in 
charge  by  two  tidewaiters.  In  addition  to  the  lobsters  De- 
longing  to  the  plaintiff  the  schooner  had  on  boord  500  cases 
of  lobsters  consigned  to  Bowring  Brothers,  and  102  cases  for 
R.  6.  Bendell  &  Co.  These  lobsters  had  also  been  salved 
from  the  Capulet.  The  master  reported  his  vessel  promptly 
after  arrival  and  within  an  hour  afterwards  the  plaintiff 
wrote  the  following  letter  to  the  Receiver  General : 

"  I  beg  to  advise  you  of  the  arrival  of  the  Jeanie  from  St, 
Mary's  with  six  hundred  and  two  cases  of  lobsters  bought 
by  me  from  the  salvors  of  the  wrecked  Capulet.  These  lobs- 
ters have  been  shipped  in  transit  from  St.  Mary's  to  Liver- 
pool, England,  but  as  I  find  it  is  necessary  to  re-condition 
them  before  shipping,  I  now  ask  your  permission  to  be  al- 
lowed to  bond  them  and  to  be  allowed  to  do  the  necessary 
work  on  them.  I  calculate  that  the  work  will  take  about 
three  days  and  I  purpose  shipping  the  goods  per  Ulunda  for 
Liverpool  on  or  about  the  17th  inst.  Trusting  that  you  will 
give  me  the  necessary  permission  and  allow  me  to  start 
work  immediately." 

The  plaintiff  received  no  reply  to  this  further  than  a  mes- 
sage to  the  effect  that  the  tidewaiters  would  not  leave  the 
vessel  until  duty  was  paid  on  the  lobsters.  Plaintiff  there- 
upon wrote  the  Receiver  General  the  following  further  letter 
on  the  same  day : 

"  I  wrote  you  this  morning  re  bonding  lobsters  ex  Capulet 
and  am  withont  any  reply  from  you.  As  I  am  anxious  to 
get  the  goods  landed  I  am  paying  the  duty  under  protest 
and  beg  to  notify  you  that  I  intend  taking  immediate  action 
to  get  the  amount  returned." 
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As  the  lobsters  had  been  in  the  water  and  were  being  da- 
maged by  the  delay,  the  plaintiff,  acting  under  the  advice  of 
counsel,  entered  the  lobsters  in  the  usual  way  and  paid  the 
duty  thereon  (amounting  to  $600)  under  protest.  The  lobs- 
ters were  eventually  shipped  by  the  steamer  Barcelona  to- 
Liverpool  and  were  landed  there  between  the  24th  and  26th 
of  August  following. 

It  may  be  interesting  to  note,  as  a  passing  comment  on 
the  manner  in  which  business  is  conducted  at  the  Custom 
House  that  on  the  15th  of  July  the  plaintiff  received  a  reply 
from  the  Receiver  General  to  the  following  effect  dated  the 
13th  July : 

*:  I  beg  to  acknowledge  receipt  of  your  letters  in  reference 
to  duties  collected  upon  lobsters  and  inform  you  that  your 
claims  will  receive  proper  consideration. 

Nothing  further  was  heard  from  the  Customs'  authorities 
until  the  30th  December  following,  when,  in  reply  to  a  letter 
from  the  plaintiffs  solicitor,  the  following  letter  was  recei- 
ved from  the  Receiver  General : 

"  I  have  the  honor  to  inform  you  that  as  requested,  your 
communication  respecting  the  charge  of  duty  upon  lobsters 
belonging  to  Mr.  Barr  was  submitted  to  the  Board  of  Reve- 
nue at  its  meeting  to-day,  its  first  since  the  receipt  of  your 
note.  The  Board  is  of  opinion  that  the  duty  on  these  lobs- 
ters was  properly  collected  1  shall  be  happy  to  afford  you 
any  information  in  my  power  with  regard  to  the  transaction." 

It  may  be  further  interesting  to  note  that  the  502  cases  of 
lobsters  consigned  to  Bowring  Brothers  were  allowed  to  be 
warehoused  by  them  at  their  Southside  premises.  Why  one 
consignee  should  be  allowed  to  warehouse  goods  and  the 
right  of  another  consignee  to  warehouse  goods  of  exactly 
similar  quality,  acquired  under  similar  circumstances  and 
received  by  the  same  vessel,  should  be  denied  to  him,  is,  to 
say  the  least  of  it,  anomalous  and  incomprehensible. 

The  plaintiffs  case  was  supported  by  his  own  evidence 
and  that  of  his  agent  James  Costello.  No  witness  was  called 
for  the  defence  and  the  documentary  evidence  put  in  corro- 
borated the  evidence  of  the  plaintiff. 

Under  these  facts  there  is  no  difficulty  in  deciding  that 
the  plaintiff  is  entitled  to  recover  back  the  amount  wrong- 
fully exacted  from  him  by  the  Customs'  authorities.  We 
have  already  decided  at  the  hearing  of  a  former  application 
in  this  case  that  the  plaintiff  had  the  right  to  warehouse  the 
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lobsters  and  to  export  them  from  the  colony.  The  Customs 
authorities  deprived  him  of  this  right  and  insisted  upon  the 
the  payment  of  duty,  and  to  prevent  further  damage  the* 
plaintiff  took  what  appeared  to  be  the  best  course  that  was 
open  to  him,  namely,  to  pay  the  duty  under  protest  and  take 
proceedings  at  law  to  recover  back  the  amount  We  think 
he  has  fully  sustained  his  case  and  therefore  order  that  judg- 
ment be  entered  in  his  favor  for  $600  and  costs. 

Mr  Pitman  and  Mr.  Berteau  for  plaintiff. 

The  Attorney  General  and  Mr.  McNeill/,  Q.G ,  for  defendants 


MORRIS  v.  GOVERNMENT  OF  NEWFOUNDLAND. 
1898,  January.    Hon.  Mr.  Justice  Morison. 

Coat*,  iaxcUion  of— Instructions,  what  they  include— Discretion  of  taxing  officer 
—Principle  on  which  a  taxation  will  be  reviewed. 

Upon  an  application  for  a  review  of  taxation  of  costs,  it  is  necessary  that 
the  person  who  seeks  the  review  should  show  that  he  hns  taken  his  objec- 
tions to  the  taxation  when  before  the  master.  The  applicant  is  bound  by 
these  objections,  and  the  only  question  for  the  Court  is  whether  they  are 
to  be  sustained  or  negatived,  In  all  other  respects  the  taxation  must  be 
taken  to  have  been  right. 

This  is  a  summons  to  review  the  taxation  of  i  bill  of  costs 
between  solicitor  and  client.  The  bill  as  origin  illy  made  out 
was  for  $652.25,  and  it  was  taxed  and  allowed  by  Mr.  John- 
son, one  of  the  taxing  officers  of  the  Court,  at  S379.25. 
Both  parties  raise  objections  to  the  master's  t-ixation  and 
ask  to  have  same  reviewed. 

Section  132  of  the  Judicature  Act  says  that  "  costs  gene- 
rally shall  be  taxed  between  solicitor  and  client  according 
u  to  the  table  of  costs  under  appendix  L  to  this  Act,  with  the 
"addition  of  reasonable  fees  for  retainers,  consultations,  cor- 
respondence, and  for  any  special  labor  or  expense  which 
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"  from  the  peculiar  circumstances  of  the  case  or  through  the 
"  instructions  of  a  client  may  have  been  incurred,  although 
*"  not  taxable  between  party  and  party." 

Appendix  L,  under  the  heading  of  "Instructions,"  says 
that  the  allowances  under  that  heading  include  perusals, 
that  instructions  in  other  ceses  are  included  in  the  fee  al- 
lowed by  the  Act,  and  that  conferences  and  consultations 
and  perusals,  unless  expressly  allowed,  are  included  in  the 
fee  allowed  for  the  act. 

The  bill  in  question  consists  wholly  of  fees  in  respect  of 
£  prosecution  of  the  Queen  vs.  Ebenezer  Cramm  for  obtaining 
money  under  false  pretences,  tried  before  the  Court  in  1893, 
in  which  Mr.  Morris  appeared  as  solicitor  and  counsel  for 
the  Crown.  Depositions  had  been  taken  respecting  twenty 
distinct  acts  of  obtaining  money  under  false  pretences,  and 
Cramm  was  indicted  in  respect  of  five  of  these  acts  and 
found  guilty.  The  bill  is  not  carefully  made  out,  and  will 
stand  a  good  deal  of  revision.  Items  are  contained  in  it 
which  should  not  appear,  and  items  are  left  out  which  might 
reasonably  be  inserted.  If  I  were  taxing  the  bill  for  the 
first  time  it  would  undoubtedly  give  me  some  difficulty  to 
regulate  the  charges  contained  in  it  and  the  objections  made 
to  them,  but  as  the  bill  only  comes  before  me  for  review  I 
escape  a  good  deal  of  this  difficulty.  I  can  only  deal  with 
such  items  as  have  been  objected  to  in  writing  by  the 
parties,  and  I  will  proceed  to  do  so  in  the  light  of  the  sec- 
tions from  the  Judicature  Act  above  quoted  and  of  the 
general  practice  of  the  Court. 

1.  The  first  objection  covers  a  group  of  twenty  items,  each 
of  which  is  made  up  as  follows : — 

Perusing  and  considering  Charles  Howell's  deposition  $5  00 
Perusal  of  application  to  Governor  of  Chas.  Holwell 

to  clear  waste  land  150 

Perusal  of  accused's  report  on  same  and  diagram 

thereon  1  00 

Perusal  of  permission  to  clear  this  land  from  Sur- 
veyor General's  Department  100 

Perusal  of  application  for  bonus  with  report  thereon 

from  accused  and  diagram  attached  1  00 

Perusal  of  receipt  for  $9.00  in  C.  Howell's  handwri- 

ing . .     0  75 

$10  25 
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This  item  is  repeated  in  respect  of  each  of  the  other  nine- 
teen instances  in  which  it  was  alleged  that  the  prisoner  had 
•obtained  money  by  false  pretences,  making  a  total  charge  in 
the  bill  in  this  respect  of  $205.  In  connection  with  these 
items  I  may  observe  that  a  retaining  fee  of  $25  is  allowed 
in  the  bill  and  also  a  fee  of  $10  for  "  long  consultation  with 
Judge  Prowsc  and  going  generally  over  depositions  taken  by 
him."  The  depositions  referred  to  as  taken  by  Judge  Prowse 
are  those  for  each  of  which  Mr.  Morris  charges  a  fee  of 
45  for  perusing  and  considering. 

The  defendant  as  to  these  items  objected  before  the  mas- 
ter (1)  that  no  amount  should  be  allowed  for  perusal  of  ex- 
hibits, it  being  covered  by  the  retaining  and  brief  fees,  and 
{2)  that  if,  in  the  opinion  of  the  master,  fees  for  perusals 
should  be  allowed,  the  amount  charged  was  too  large  and 
•only  one  half  should  be  allowed  for  perusals  after  the  first. 
The  master  allowed  the  full  amount  claimed  of  $10.25  in 
■respect  of  each  of  the  five  charges  covered  by  the  indict- 
ment, and  allowed  $2.50  is  respect  of  each  of  the  remaining 
fifteen  charges,  making  a  total  amount  allowed  of  $88.75. 

I  asked  the  defendant's  counsel  if  he  had  any  authority 
rfor  the  proposition  that  only  one-half  of  the  ordinary  fee 
should  be  allowed  for  perusals  after  the  first,  and  he  was 
obliged  to  admit  that  he  had  not  The  plaintiff,  who  ap- 
peared in  person,  did  not  furnish  any  authority  or  refer  to 
any  particular  section  of  the  Judicature  Act  under  which 
the  charges  claimed  by  him  might  be  allowed.  I  am,  there- 
fore, left  to  decide  the  matter  without  very  much  assistance 
from  counsel  on  either  side.  In  doing  so  I  refer  first  of  all 
to  the  Judicature  Act,  but  can  find  nothing  there  to  justify 
me  in  upholding  the  contention  of  either  party.  In  mat- 
ters not  provided  for  by  the  Judicature  Act  the  practice  and 
procedure  of  the  Supreme  Court  of  Judicature  in  England 
must  be  followed  as  far  as  applicable.  This  furnishes  me 
with  some  data  upon  which  to  found  a  decision.  The  Eng- 
lish Act  provides  for  the  payment  of  specific  fees  for  per- 
usals of  documents  and  fixes  the  amount  to  bo  charged  with 
•certainty  and  minuteness.  No  discretion  is  given  to  the 
taxing  officer  to  increase  the  fees  laid  down  in  the  scale  for 
perusals.  The  perusal  of  deeds,  correspondence  or  other 
documents  in  respect  of  which  no  fee  for  perusal  is  allowed 
by  the  scale,  but  which  are  necessary  and  proper  to  be 
perused  prior  to  some  proceeding  in  the  course  of  an  action. 
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will,  as  between  party  and  party,  be  taken  into  consideration* 
in  the  allowances  for  instructions  to  sue,  or,  as  the  case  may 
be,  but  as  between  solicitor  and  client,  a  quantum  meruiT 
allowance  will  be  made.  There  is  no  authority  for  charging. 
by  the  folio  for  such  perusals.  In  the  light  of  this,  after 
examining  the  charges  allowed  for  perusals  under  the  Eng- 
lish Act,  and  after  examining  the  documents  the  perusals  of 
which  are  charged  for,  I  must  conclude  that  the  master  has 
mirtaken  the  principle  that  should  have  guided  him  in  tax- 
ing these  items.  Keeping  in  mind  the  other  charges  in  the 
bill,  I  think  if  I  allow  $1.50  each  for  the  perusals  I  will  be 
dealing  liberally  with  the  solicitor.  This  will  reduce  the 
taxation  of  the  master  by  $58.75  upon  these  items. 

2.  The  defendant  objects  to  the  charge  of  $10  before  re- 
ferred  to  for  "long  consultation  with  Judge  Prowsc  and* 
going  generally  over  depositions  taken  by  him,"  if  the  sepa- 
rate items  ior  perusals  of  the  same  depositions  are  allowed. 
I  concur  with  the  objection  to  the  extent  of  reducing  the* 
charge  by  $5.00. 

3.  Attendance  at  Surveyor   General's   Office  and 

making  a  thorough  examination  and  study  of 
the  manner  and  forms  adopted  and  used  in  re- 
ference to  the  Land  Bouus  Act,  whole  after- 
noon with  Mr.  Long  and  Mr.  White  .  .$15  00' 
The  master  allowed  $10  in  respect  of  this  item,  and  the 
defendant's  counsel  thinks  that  the  amount  allowed  is  too 
large. 

I  think  $5  is  ample  compensation  for  this  service. 

4.  Perusal  of  documents  in  possession  of  Postmas- 

ter General  from  a  number  of  the  above  wit- 
nesses giving  Cramm  (accused)  permission  to 
receive  money  . .  . .  . .  $2  50  * 

This  is  allowed  by  the  Master  and  objected  to  by  the  de- 
fendant's counsel  as  being  covered  by  a  fee  of  $5  allowed  for 
"  attendance  at  Post  office,  long  consultation  with  Postmas- 
ter General  as  to  system  adopted  as  regards  registered  let- 
ters and  going  through  books  used." 

I  have  examined  the  documents  referred  to  and  think  that 
the  defendant's  objection  must  be  upheld. 

5.  Perusal  of  Henry  Eoberts'  diagram  of  land,  $1, 

and  a  similar  charge  of  $1  for  perusing  the 
diagrams  of  15  other  parties.     In  all  ..$16  00' 
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The  Master  allowed  the  fee  of  $1  in  each  of  seven  of  the 
-charges  and  disallowed  the  remaining  nine. 

I  think  all  these  charges  should  be  disallowed.  The 
amount  allowed  by  me  in  respect  of  item  one  and  the  other 
.amounts  allowed  by  the  Master  are  ample  to  cover  these 
.perusals 

6.  Consultation  and  taking  brief  of  evidence  of  Jno. 
Reid,  John  Cooper,  Willis  Penny,  Chas.  How- 
ell, Charles  Crocker,  Hezekiah  Burt,  witnesses 
for  the  Crown,  on  the  back  of  the  indictment..  $15  00 
The  master  allowed  this  charge  and  the  defendant's  coun- 
sel objected  to  it  as  being  too  large. 

I  think  the  allowance  of  this  item  is  out  of  all  proportion 
to  the  work  and  should  be  reduced  by  $10. 

7:  Brief  fee  in  Court,  1st  day  ...  ...  $40.00 

do.  2nd  day  ..  ..     40.00 

do.  3rd  day  ..  ..    40.00 

The  Master  allowed  $40  for  the  first  day,  $25  for  the  se- 
cond and  $15  for  the  third  day,  or  $80  in  all  The  defen- 
dant's counsel  objects  to  this  as  being  too  large. 

I  think  the  Master  has  been  extremely  liberal  in  the  ex- 
ercise of  his  discretion  as  to  the  amount  to  be  allowed  for 
-counsel  fees,  but  as  the  question  is  one  entirely  quantum  (re 
Catlia,  18  Beav.,  850;  Friend  v.  Solly,  10  Beav.,  329;  Alsop 
v.  Lord  Oxford,  1,  My.  and  K.,  664),  and  the  amount  allowed 
•cannot  be  characterised  as  very  exorbitant,  (Smith  v.  Buller, 
29  Eq.,  i7J^)     I  do  not  think  it  advisable  to  interfere. 

The  result  of  my  judgment  is  that  the  bill  as  taxed  by 
the  Master  will  be  reduced  from  $379.25  to  $291.00,  and  I 
iiave  no  hesitation  in  saying  that  if  proper  objections  had 
been  taken  before  the  Master  a  further  reduction  would  have 
taken  place  in  respect  of  other  items  contained  in  the  bill. 
With  this,  however,  I  have  nothing  to  do  upon  this  appli- 
cation. The  practice  limits  me  to  dealing  with  objections 
taken  before  the  Master,  and  I  am  obliged  to  take  it  for 
granted  that  in  all  other  respects  the  taxation  is  correct.  In 
the  case  of  Shrapnel  v.  Laing,  20  QJ3.D.,  337,  the  principles 
upon  which  a  taxation  will  be  reviewed  are  laid  down  by 
-the  Master  of  the  Bolls  (Lord  Esher)  as  follows :  u  Upon  an 
application  for  a  review  of  taxation  of  costs  it  is  necessary 
ithat  the  person  who  seeks  a  review  should  show  that  he  has 
.taken  his  objections  to  the  taxation  when  before  the  Mas- 
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ter.  The  applicant  is  bound  by  these  objections,  and  the 
only  question  for  the  Court  is  whether  they  are  to  be  sus- 
tained or  negatived.  In  all  other  respects  the  taxation  must- 
be  taken  to  have  been  right." 

The  summons  taken  out  by  the  plaintiff  will  therefore  her 
dismissed  with  costs  and  the  taxation  of  the  Master  will  be 
varied  in  accordance  with  the  reductions  made  as  above. 

Mr.  Morris,  Q.C.,  for  plaintiff. 

Mr.  Joseph  Shea  for  the  Government. 


ENGLAND  v.  GOVEREMENT  OF  NEWFOUNDLAND 
and  HENDERSON. 

1898,  January     Hon.  Mr.  Justice  Morison. 

Crown  Lands*  Act— Constructiim  of— License  to  search  for  minerals— -Power  of 

Governor  in  Council  to  grant  lease y  notwithstanding  lapse  of  time 

in  holder  of  license. 

Lapse  of  time  will  estop  the  Governor  in  Council  fr"m  granting  a  lease  to  the* 
holder  of  a  license  to  search  for  minerals,  and  consequently  from  granting.' 
a  lease  to  commence  from  its  actual  issue. 

The  plaintiff  in  this  action  claims  to  be  entitled  to  a> 
license  to  search  for  minerals  over  ono  square  mile  of  land 
in  Notre  Dame  Bay,  the  boundaries  of  which  are  set  forth* 
in  the  plaintiff's  petition,  and  asks  for  a  judgment  in  his- 
favor  declaring  him  to  be  so  entitled.  The  facts  of  the  case,, 
so  far  as  they  are  material  for  the  purposes  of  the  present 
judgment  are  as  follows : — On  the  15th  of  August,  1897,  the- 
plaintiff,  having  prospected  the  land  referred  to  and  dis- 
covered mineral  upon  it,  staked  it  in  accordance  with  the* 
requirements  of  the  Crown  Lands'  Acts  then  in  force,  and 
on  the  17th  of  same  month  gave  notice  in  writing  to  the- 
Surveyor  General  of  his  having  so  staked  it.  He  also  fur- 
nished as  full  and  correct  a  discription  of  the  land  as  possi- 
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ble,  together  with  a  diagram  showing  its  position  on  a  chart 
or  map,  and  paid  the  required  fee  of  $20.  In  short,  he  com- 
plied with  all  the  requirements  necessary  to  entitle  him 
prima  facie  to  a  license  to  search  for  minerals  under  section 
63  of  chapter  13  of  the  Consolidated  Statutes  (second  series),. 
1892,  which  was  the  law  then  in  force  relating  to  applica- 
tions of  that  nature.  Under  subsection  (b)  of  said  section 
the  first  notice  of  staking  filed  in  the  Surveyor  General's 
office  is  considered  as  giving  to  the  applicant  a  priority  of 
claim  over  any  other  applicant  for  said  land,  and  the  pay- 
ment of  the  fee  of  $20  entitles  the  applicant  to  a  license 
from  the  Surveyor  General  of  all  minerals  in  the  area 
covered  by  the  application  for  twelve  months  from  the  date 
of  staking.  I  must,  therefore,  hold  prima  facie  thut  the 
plaintiff  has  shown  that  he  is  entitled  to  a  license  to  search 
for  minerals  as  above  for  a  term  of  twelve  months  from  the 
15th  day  of  August,  1897, 

To  this  case  the  defendants  file  separate  defences,  but  as- 
each  defence  sets  forth  and  relies  upon  the  same  statement 
of  facts,  I  will  deal  with  both  defences  together.  The  facts- 
set  forth  in  both  defences,  stated  chronologically,  are  as  fol- 
lows : — Previous  to  the  year  1885,  the  defendant  Henderson 
and  Moses  Monroe  obtained  a  license  to  search  covering  the 
land  comprised  in  the  plaintiff's  application.  The  interest 
of  Monroe  in  the  property  covered  by  the  license  to  search 
was  subsequently  assigned  to  Henderson.  The  license  to 
search  was  issued  under  the  provisions  of  section  10  of  the 
Act  43  Victoria,  chapter  3,  which  authorized  the  Governor 
in  Council  to  grant  an  exclusive  right  of  searching  for  mine- 
rals  for  any  period  not  exceeding  two  years  from  the  date  of 
license  over  any  space  not  exceeding  three  square  miles. 
The  holder  of  the  license  had  the  right  to  a  lease  for  eleven 
years  of  all  the  mines  and  minerals  in  one  square  mile  of 
land  covered  by  the  license  if  applied  for  within  the  said 
two  years  It  is  assumed  for  the  purposes  of  this  judgment, 
although  not  stated  in  either  of  the  defences,  that  Hender- 
son, upplied  for  a  lease  within  two  years  from  date  of  appli- 
cation for  license,  in  accordance  with  the  requirements  of 
the  Act  of  1880.  By  the  Act  47  Victoria,  chapter  2,  section 
59,  it  was  provided  that  in  all  cases  where  application  had 
been  made  for  leases  of  mineral  lands  by  any  person  who 
held  such  lands  under  license  to  search,  and  such  leases  had 
not  been  made  by  reason  of  the  square  mile  selected  by  the 
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holder  of  the  license  not  having  been  duly  surveyed,  the 
Surveyor  General  should  cause  to  be  served  on  the  holder 
of  such  license  or  his  legal  representatives  a  notice  in  a  form 
specified  by  the  Act.  This  notice  required  the  applicant  for 
a  lease  to  cause  to  be  made  and  filed  in  the  office  of  the 
Surveyor  General,  within  twelve  months  after  service  of  the 
notice,  a  plan  or  survey  as  required  by  the  Act  of  1894, 
otherwise  all  claim  of  the  applicant  to  the  lease,  and  to 
every  part  of  the  land  of  which  the  lease  was  sought,  and 
to  the  mines  and  minerals  therein,  would  be  forfeited. — 
Prior  to  October,  1891,  a  notice  under  the  above  section  was 
issued  by  the  Surveyor  General  and  served  on  the  defen- 
dant Henderson.  On  the  10th  of  the  same  month,  Hender- 
son, in  pursuance  of  the  notice,  made  application  by  petition 
for  a  lease  of  one  square  mile  selected  by  him  from  the  land 
covered  by  the  license.  Within  twelve  months  after  receipt 
of  the  notice  from  Surveyor  General,  Henderson  caused  the 
square  mile  that  he  had  selected  to  be  surveyed  and  filed 
the  survey  of  same  with  the  Surveyor  General.  It  is  neces- 
sary to  notice  here  that  by  the  Act  of  1884  (section  67)  the 
law  relating  to  the  granting  of  mineral  leases  was  altered. 
Under  the  Act  of  1880  the  applicant  was  entitled  to  a  lease 
for  eleven  years,  and  no  date  is  fixed  by  the  Act  for  the 
commencement  of  the  term.  This  was  altered  by  the  Act 
of  1884  to  a  lease  for  five  years  from  the  date  of  application 
for  same.  I  assume  for  the  purposes  of  this  judgment  that 
Hendeison  did  everything  necessary  to  entitle  him  to  a  lease 
of  the  one  square  mile  whether  the  lease  was  to  be  issued 
under  the  Act  of  1880  or  that  of  1884  In  1892  a  fire  oc- 
curred in  JSt.  John's  which  destroyed  the  building  occupied 
by  the  Surveyor  General  together  with  the  greater  portion 
of  the  recoids  of  his  office.  Among  them  the  papers  con- 
nected with  Henderson's  application  were  destroyed.  In 
1894  a  fresh  survey  of  the  land  was  made,  and  in  the 
autumn  of  that  year  a  diagram  of  same  was  filed  with  che 
Surveyor  General.  Nothing  further  was  done  until  April, 
1897,  when  Henderson  pressed  for  his  lease  aud  the  papers 
were  forwarded  by  the  Surveyor  General  to  the  Governor  in 
Council,  who,  in  May,  1S98,  granted  a  lease  of  the  land  to 
Henderson. 

This  lease  was  granted  under  the  provisions  of  the  Crown 
Lands'  Act  as  consolidated  by  chapter  13  of  the  Consolidated 
Statutes  (second  series),  1892.  for  a  term  of  five  years  from 
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^the  fourth  day  of  May,  1898.  The  only  other  section  that 
•requires  to  be  noticed  is  section  79  of  chapter  13  of  the 
-Consolidated  Statutes  (1892),  which  provides  that  nothing 
.contained  in  said  chapter  shall  be  construed  to  affect  the 
rights  of  persons  holding  licenses  to  search  for  mineral 
issued  before  the  passing  of  the  Act  47  Vic,  cap.  2. 

On  the  part  of  the  defendants  it  was  contended  (1)  that 
Henderson,  notwithstanding  his  acceptance  of  a  lease  for 
five  years  under  the  Act  of  1884,  was  entitled  to  avail  of 
Jus  application  under  the  Act  of  1880,  and  to  have  a  lease 
issued  to  him  under  that  Act  for  eleven  years ;  aud  (2)  that 
-the  lease  issued  to  Henderson  was  valid  and  subsisting  as 
.against  the  plaintiff,  and  gave  Henderson  the  exclusive  right 
to  the  land  during  the  term  of  the  lease. 

As  to  the  first  contention,  I  have  already  mentioned  that 
-neither  of  the  defendants  by  their  defences  allege  that  Hen- 
derson applied  within  two  years  after  obtaining  the  license 
to  search  for  a  lease  under  the  Act  of  1880  Should  he  fail 
-to  prove  this  he  would  of  course  be  out  of  Court.  I  have, 
.however,  assumed,  in  order  to  decide  the  point  of  law  which 
would  then  arise,  that  Henderson  made  a  regular  application 
for  a  lease  under  the  Act  of  1880  and  did  everything  neces- 
sary to  entitle  him  to  same  at  the  hands  of  the  Governor  in 
Council.  I  do  not  propose  upon  this  application  to  decide 
jels  to  whether  Henderson  by  his  conduct  must  be  taken  to 
have  waived  his  claim  to  a  lease  under  the  Act  of  1880  by 
^accepting  a  lease  under  the  Act  of  1884.  Further  evidence 
would  be  necessary  before  this  point  could  be  decided  and  in 
the  view  I  take  of  the  law  it  is  not  material  for  the  purpo- 
ses of  the  present  decision  whether  Henderson  held  a  lease 
cinder  the  Act  of  1880  or  that  of  1884.  The  result  would 
ie  the  same  in  both  events. 

The  second  contention  contains  the  real  point  in  issue 
t>etween  the  parties.  The  defendants  contend  that  lapse  of 
time  does  not  prevent  the  Governor  in  Council  from  grant- 
ing a  lease  to  the  holder  of  a  license  to  search  and  making 
the  term  of  such  lease  commence  from  the  date  of  its  actual 
issue.  In  other  words  they  contend  that  Hendersons  lease 
.applied  for  within  two  years  after  1884  or  by  the  renewed 
application  of  1891,  and  issued  in  1898,  is  valid  and  sub- 
sisting for  the  term  of  five  years  as  set  forth  in  the  lease.  I 
.cannot  agree  with  this  contention.  To  do  so  would  be  to 
jplace  a  premium  upon  laches  and  to  clothe  the  Governor  in 
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Council  with  powers  not  given  to  him  by  the  statute  under 
which  he  is  assuming  to  act  The  rights  of  Henderson  and 
the  powers  of  the  Governor  in  Council  ure  rigidly  defined 
by  the  several  Crown  Lands'  Acts  and  can  be  ascertained 
without  difficulty.  Under  the  Act  of  1880  Henderson  ob- 
tained a  license  which  gave  him  an  exclusive  right  to  the 
land  for  mining  purposes  for  two  years.  As  the  Crown 
Lands'  Act,  1S84,  was  passed  on  the  22nd  day  of  April  of 
that  year  and  Henderson's  application  was  made  under  the 
Act  of  1880.  I  take  it  for  granted  that  Henderson's  license 
at  latest  must  have  been  dated  before  April,  1884.  Under 
the  Act  of  1880,  the  longest  period  during  which  Henderson 
could  hold  the  land  would  be  for  two  years  under  license  to- 
search,  and  eleven  years  under  lease,  or  thirteen  years  in  alL 
I  do  not  hold  that  this  is  the  proper  construction  of  the  Actr 
but  it  is  the  most  favorable  construction  possible  for  Hen* 
derson.  This  is  the  utmost  he  could  obtain  under  the  Act 
as  I  construe  it.  Applying  this  construction  to  the  facts,  \\r 
will  be  found  that  Henderson's  claim  to  the  land  finally  cea- 
sed at  latest  in  April,  1897,  or  several  months  before  the 
application  of  the  plaintiff.  Assuming  that  Henderson's- 
application  in  1891  was  regular  and  that  he  had  complied 
with  all  the  requirements  of  the  Act  of  1884,  the  result  will 
still  be  the  same.     His  application  was  dated  the  10th  Octr 

1891,  and  his  lease  could  only  run  for  five  years  from  that> 
date.    It  consequently  expired  on  Oct  10th,  1896. 

I  must  therefore  hold  that  the  plaintiff  is  entitled  to  a 
license  to  search  as  claimed  by  him  and  to  have  judgment- 
entered  in  this  action  to  set  aside  the  lease  granted  to  Hen- 
derson.    Under  section  7  of  chapter  61  of  the  Con.  Statutesr 

1892,  the  Crown  or  the  Government  cannot  recover  or  be 
made  liable  to  the  payment  of  costs  of  proceedings  taken 
under  said  chapter.  If  it  were  not  for  this  provisiou,  I 
would  order  that  ihe  costs  of  the  plaintiff  should  be  paid  by 
the  Government.  I  must  however  order  that  the  plaintiff's- 
costs  be  paid  by  the  defendant  Henderson. 

Mr.  Kent  for  plaintiff. 

Mr.  McNeilg.  Q.C..  for  the  Government. 

Mr.  Pitman  and  Mr.  Berteau  for  Henderson. 
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1898,  January.    Hon.  Mr.  Justice  Morison. 

Practice— Judicature  Act— Application  to  strike  out  defence  on  the  grounds  that 
it  does  not  go  to  the  merits  of  the  case. 

Simply  denying  verbatim  the  matters  of  fact  set  forth  in  the  plaintiff's  state- 
ment of  claim,  creates  an  issuable  defence,  and  does  not  so  embarrass  or 
prejudice  the  plaintiff  aa  to  create  a  ground  to  have  defence  stricken  ont. 

This  is  an  action  taken  by  the  plaintiff  for  the  alleged 
wrongful  obstruction  of  Main  River,  Bay  St.  George,  whereby 
the  plaintiff,  who  is  the  owner  of  a  mill  built  near  Raid  river r 
claims  to  have  suffered  damage  to  the  extent  of  $4,955.56. 
The  obstruction  complained  of  is  the  building  of  a  bridge  or 
trestle  to  carry  the  sleepers  and  mils  of  a  line  of  railway 
across  the  river. 

The  writ  was  served  on  June  17,  and  on  June  25  tho  time- 
for  filing  defence  was  extended  until  June  30,  upon  the  terms- 
that  the  defendant  should  plead  issuably.  Within  the  time- 
limited  the  defendant  filod  a  defence  and  counter  claim,  and 
the  plaintiff  now  applies  for  leave  to  sign  judgment  by  de- 
fault as  for  want  of  a  defence,  on  the  ground  that  the  defence 
filed  does  not  go  to  the  merits  of  the  case  in  fact  or  in  law  £ 
or  in  the  alternative  to  have  the  defence  filed  stricken  out 
as  tending  to  prejudice,  embarrass  and  delay  the  fair  trial  of 
the  action. 

A  great  deal  of  the  importance  which,  under  the  old  prac- 
tice, was  attached  to  the  obligation  to  plead  issuably,  dis- 
appeared with  the  enactment  of  the  Judicature  Act.  Under 
the  present  practice,  even  if  I  were  of  opinion  that  the  de- 
fence filed  was  not  issuable,  I  doubt  very  much  if  I  would 
be  observing  the  letter  or  fulfilling  the  spirit  of  our  present 
system  of  pleading  if  I  acceded  to  an  application  like  the 
present  and  thereby  prevented  the  defendant  from  setting 
up  a  bona  fide  defence. 

In  the  present  case,  however,  I  am  spared  the  difficulty  of 
having  to  decide  that  point.  Upon  reading  the  defence  I 
have  no  hesitation  in  coming  to  the  conclusion  that  the  de- 
fence is  issuable.  The  defendant  simply  denies  verbatim  and 
almost  literatim  the  matters  of  fact  set  forth  in  the  plaintiffs 
statement  of  claim.  He  could  have  done  so  at  very  much 
less  length  by  simply  saying  that  he  denied  the  statements 
contained  in  the  respective  paragraphs  of  the  statement  of 
claim,  and  if  he  had  done  so  the  fact  that  the  defence  was- 
issuable  could  have  been  discerned  more  easily. 
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The  pleading  of  the  counter  claim  was  also  objected  to  by 

the  plaintiff  us  a  ground  of  defence  that  was  not  issuable. 

It  must  be  remembered  that  the  right  to  plead  a  counter 

claim  is  the  creation  of  the  Judicature  Act,  and  in  dealing 

with  it  we  must  do  so  in  the  light  of  the  provisions  of  that 

Act.    For  pleading  purposes  it  is  regarded  as  a  defence,  with 

the  additional  advantage  that  if  the  amount  of  counterclaim 

.overtops  the  amount  of  plaintiffs  claim,  judgment  can  be 

.entered  for  the  difference  in  favor  of  the  defendant,  and  the 

defendant  can  recover  costs.     The  present  counterclaim,  so 

far  as  I  can  see,  sets  up  a  good  cause  of  action,  which  can  be 

tried  without  difficulty  in  the  present  proceedings.     If  under 

the  old  style  of  pleading  set-off  was  an  issuable  plea,  there 

.  can  hardly  be  any  doubt  that  under  the  provisions  of  the 

Judicature  Act  a  counter  claim  must  be  so  regarded. 

I  therefore  dismiss  the  summons  with  costs,  the  taxation 
.of  same  to  stand  over  until  after  the  conclusion  of  the  action. 

Mi\  McNeill/,  Q.C.,  for  plaintiff. 

Mr.  Marine,  Q.C.,  LL  B.t  for  defendant. 


NARDINI  v.  REID. 
1898,  January     Hox.  Mr.  Justice  Morison. 

.Practice—  Judicature  Act—Ordtr  19,  rule  26 — Pleading  mixed  conclusions  of 
late  and  fact—  Where  a  ground  for  striking  out. 

Mixed  contusions  of  law  and  fact  are  not  allowed  to  be  pleaded  under  the 
present  practice,  as  they  cannot  be  satisfactorily  pleaded  to. 

Tins  is  an  application  on  behalf  of  the  plaintiff  for  an 
.order  to  strike  out  the  3rd,  4th  and  5th  paragraphs  of  the 

counter-claim  pleaded  by  the  defendant,  on  the  ground  that 
.said  paragraphs  tend  to  prejudice,  embarrass  and  delay  the 

fair  trial  of  the  action  (order  19,  rule  26)  At  the  hearing 
.the  summons  was  inlargcd  to  include  paragraph  2  of  the 
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counter-claim.     The  paragraphs   complained  of  are  as  fol*- 
lows : — 

(2)  The  defendant  contracted  with  the  Government  of 
Newfoundland  to  construct  and  equip  a  line  of  railway  from 
a  point  agreed  upon  to  Port-aux- Basque,  and  the  said  con- 
tract was  approved,  ratified  and  confirmed  by  an  Act  of  the' 
Legislature  of  Newfoundland,  chapter  2;  pussed  in  the  56th 
year  of  the  reign  of  Her  Majesty. 

In  the  said  contract  it  is  provided  that  the  Government 
shall  provide  land  for  the  right  of  way  for  the  said  railway* 
as  the  same  might  be  required,  and  the  Government  pro- 
vided such  right  of  way  accordingly. 

(3)  During  the  performance  of  his  said  contract  the  de- 
fendant built  and  constructed  over  a  river  known  as  Flat  • 
Bay  Brook,  upon  the  land  so  provided  for  the  said  right  of 
way,  certain  bridges  or  trestleworks,  and  at  the  time  of  the  * 
grievances   hereinafter   complained   of    the   defendant   was 
using  the  said  bridges  or  trestleworks  in  the  performance  of 
his  said  contract  in  the  carriage  of  sleepers,  rails,  and  other 
material  to  be  used  in  constructing  the  said  railway ;  and  in 
and  about  the  work  was  employing  large  numbers  of  men,- 
and  was  at  great  daily  expense  in  order  to  build  the  said 
railway. 

(4)  The  plaintiff  placed  a  large  number  of  logs  in  the* 
said  river  above  the  site  of  the  said  bridge  or  trestleworks.- 
and  by  reason  of  his  negligence  in  not  properly  securing  the 
said  logs  they  were  carried  down  by  the  waters  of  the  said 
river  and  broke,  damaged,  and  carried  away  the  said  bridges 
or  trestleworks. 

(5)  In  consequence  of  the  said  wrongful  act  and  negli- 
gence of  the  plaintiff  the  defendant  was  greatly  damnified, 
hindered  and  delayed  in  the  progress  of  his  work  and  in  the 
performance  of  his  contract,  as  it  was  necessary  for  him,  in 
order  to  proceed  with  his  work,  to  have  trains  daily  bringing 
iron,  sleepers  and  other  material  used  in  connection  with  the 
construction  of  railroads,  over  said  Flat  Bay  Brook  by  means 
of  said  bridges  or  trestleworks  to  different  places  were  large 
numbers  of  men  were  employed  by  the  defendant  in  the 
construction  of  said  railroad,  and  the  defendant  was  put  to 
great  expense  in  replacing  and  constructing  the  bridges  or 
trestleworks  which  were  damaged,  broken  down  and  carried 
away  by  the  said  wrongful  act  and  negligence  of  the  plaintiff. 

The  Judicature  Act  requires  that  pleadings  shall  be  con- 
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xnae  and  as  brief  as  the  nature  of  the  case  will  admit,  and 
shall  contain  only  a  statement  in  summary  form  of  the  mate- 
rial facts  on  which  the  party  pleading  relies  (order  19,  rule 
6).  One  of  the  principal  objects  of  the  present  system  of 
pleading  is  to  compel  the  parties  to  aii  action,  before  either 
judge  or  jury  is  called  upon  to  decide  between  them,  to  put 
on  record  the  precise  matters  in  controversy  between  them, 
and  with  this  object  in  view  the  pleadings  should  be  so  con- 
ducted as  always  to  evolve  some  definite  propositions  of  law 
or  fact,  asserted  by  one  party  and  denied  by  the  other,  and 
succinctly  stating  the  points  which  both  parties  wish  to  have 
decided.  The  function  of  pleadings  is  to  ascertain  with  pre- 
cision, by  means  of  their  own  statements,  where  the  parties 
differ  and  where  they  agree,  and  thus  to  arrive  at  certain 
definite  and  material  issues  which  both  parties  accept  as  the 
matters  on  which  they  desire  a  judicial  decision.  Conclu- 
sions of  law  or  of  mixed  law  and  fact  are  no  longer  to  be 
pleaded,  and  every  pleading  must  state  material  facts — and 
material  facts  only.  Each  party  must  state  his  whole  case. 
He  must  plead  till  material  facts  on  which  he  intends  to  rely, 
otherwise  he  cannot  strictly  give  any  evidence  of  them  at 
the  trial. 

Looking  at  the  paragraphs  complained  of  in  the  light  of 
these  observations,  it  seems  to  me  that  in  some  of  the  para- 
graphs the  defendant  has  obtained  conciseness  by  the  sacri- 
fice of  clearness,  and  has  secured  brevity  at  the  expense  of 
precision.  He  might  very  well  have  stated  the  material 
facts  upon  which  he  relies  at  greater  length  and  with  a  more 
perceptible  thread  of  connection  between  them,  without  in 
any  way  coming  into  collision  with  the  rules  against  pro- 
lixity. The  question  is,  however,  has  he  stated  sufficient 
facts  to  make  a  case  that  the  plaintiff  mupt  answer,  and  if 
60,  has  he  stated  them  properly  ?  As  to  paragraphs  3,  4  and 
5, 1  think  the  defendant  has  stated  barely  sufficient  facts  to 
bring  him  across  the  line  which  divides  good  from  bad  plead- 
ing, and  I  give  him  the  benefit  of  the  doubt  and  allow  these 
paragraphs  to  stand.  The  objections  made  to  them  upon 
the  argument  can  be  raised  by  the  plaintiff  in  his  answer  to 
the  counter-claim.  As  to  paragraph  2, 1  think  the  latter 
part  of  it  must  be  stricken  out.  The  statement  that  the 
Government  provided  the  right  of  way  is  a  mixed  conclusion 
of  law  and  fact,  and  cannot  be  pleaded  to  satisfactorily. — 
The  material  facts  upon  which  the  defendant  relies  to  show 
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that  the  right  of  way  was  provided  by  the  Government  must 
be  set  out  more  fully.  I  therefore  order  that  the  latter  part 
-of  paragraph  2  be  stricken  out  and  that  the  defendant  have 
leave  to  amend.  As  the  striking  out  of  this  paragraph 
formed  no  part  of  the  application  originally  I  make  no  order 
as  to  costs. 

Mr.  McNcily,  Q.C.,  for  plaintiff. 

Mr.  Morine,  Q.C.,  L.L.B.,  for  defendant 


MONEOE  v.  McNEIL,  Executor. 
1898,  January.    By  the  Court. 

Will— Partnership— Disposal  under  will  by  partner  of  interest  in  share*  which 
were  partnership  assets. 

Notwithstanding  that  the  shares  were  the  property  of  the  partnership,  inas- 
much as  the  evidence  showed  that  upon  the  taking  of  accounts  between  the 
partners  under  the  provisions  of  the  partnership  agreement,  the  whole  of 
the  partnership  assets  belonged  to  the  estate  of  the  testator,  the  interest  in 
the  shares  would  vest  in  his  executor  subject  to  the  bequest  under  the  will, 
provided  the  estate  over  and  above  the  shares  was  sufficient  for  the  pay- 
ment of  debts  and  specific  legacies. 

As  a  result  of  the  evidence  and  the  principles  of  law  ap- 
plicable thereto  we  find — 

That  the  deceased  Moses  Monroe  had  the  right  to  dispose 
by  will  of  his  interest  in  the  shares  in  question. 

That  the  shares  were  the  property  of  the  partnership,  but 
inasmuch  as  the  evidence  shows  that  upon  a  taking  of  ac- 
counts between  the  partners  under  the  provisions  of  the 
partnership  agreement  the  whole  of  the  partnership  assets, 
in  fact,  belonged  to  the  estate  of  Moses  Monroe,  the  whole 
estate  or  interest  in  the  shares,  both  legal  and  equitable, 
would  vest  in  the  executors  and  become  subject  to  the  be- 
quest to  the  plaintiff;  provided  the  estate  over  and  above 
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the  shares  were  sufficient  for  the  payment  of  debts  and  the- 
specific  legacies. 

That  the  plaintiff  should  have  leave  to  ameud  his  state- 
ment of  claim,  and  that  an  account  should  be  taken  of  the 
assets  and  liabilities  of  the  estate  of  the  deceased,  and  a  dis- 
tribution of  the  estate  made  according  to  the  terms  of  the 
will ;  and  if,  upon  such  account  and  distribution,  it  be  found 
that  there  is  sufficient  to  provide  for  payment  of  debts  and 
specific  legacies  and  to  leave  the  shares  in  question  avail- 
able for  the  bequest  to  the  plaintiff  he  is  entitled  to  have 
them,  subject  to  the  condition  in  the  bequest  in  relation  to- 
the  claim,  if  any,  of  John  Monroe,  as  to  which  it  is  the  duty 
of  the  executor  to  see  that  due  provision  is  made. 

Judgment  accordingly  by  the  Court.    The  terms  of  decree 
to  be  settled  in  the  u&ual  way. 

Costs  are  to  be  paid  out  of  the  estate. 


R  C.  EPISCOPAL  CORPORATION  v.  MURPHY. 
1898,  January.    Hon.  Sir  J.  I.  Little,  C.  J. 

Landlord  and  tenant— Action  to  recover  possession  of  land— Defense  possession: 

— Title  under  will — Lost  will — Evidence  admitted  to  prove  contents 

of  lost  will. 

Id  an  actiou  for  the  recovery  of  possession  of  a  certain  piece  of  land,  the 
defendant  denied  the  title  in  the  plaintiff.  The  plaintiffs  titlo  arose  under 
a  will  which  was  lost.  There  was,  however,  amongst  the  records  of  the 
Court  a  petition  which  some  sixty  years  previous  had  been  presented  to 
the  Court,  and  signed  by  one  of  the  executors  to  the  will,  asking  the  ap- 
proval of  the  Court  to  the  appointment  of  a  trustee  in  connection  with  the 
property  under  the  will,  The  petition  further  set  out  the  plaintiff's  title 
to  the  land  as  remainderman  in  fee. 

Held— That  the  facts  disclosed  ia  the  said  petition  were  properly  admitted 
as  evidence  in  proof  of  the  contents  of  the  lost  will. 

This  action  was  instituted  by  the  plaintiff  corporation  to 
recover  possession,  as  owner,  of  certain  farm  lands  and  pre- 
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mises  situate  near  Waterford  Bridge,  in  the  district  of  Saint 
John's  West,  and  occupied  by  the  defendants.  In  the  state- 
ment of  claim  it  is  averred  that  the  farm  lands  in  question 
were  the  property  of  the  Soman  Catholic  Bishop  of  Saint 
John's,  and  that  under  and  by  virtue  of  the  provisions  of  an 
Act  passed  by  the  Legislature  in  the  year  1897,  entitled 
u  An  Act  to  Incorporate  the  Roman  Catholic  Bishop  of  Saint- 
John's,"  they  became  vested  in  the  plaintiff  as  a  body  cor- 
porate. That  the  defendant  occupied  the  lands  as  tenants- 
of  the  plaintiff  at  a  yearly  rental  of  $16,  and  continued  to 
hold  them  up  to  the  first  day  of  May  last,  when  the  tenancy 
was  determined  by  a  notice  to  surrender  duly  given.  That 
since  the  giving  of  such  notice  the  defendants  disclaimed  the 
title  of  the  plaintiff  and  set  up  an  adverse  title  in  themselves- 
by  and  through  Alice  Murphy,  one  of  the  defendants.  The 
defendants,  in  their  defence,  say  that  they  are  in  possession 
of  the  land  by  themselves.  In  the  reply  the  title  of  the 
plaintiff  is  set  forth  in  eztenso,  stating  that  John  Dulhunty  r 
late  of  Waterford  Bridge,  farmer,  was  the  owner  of  this 
land;  that  he  died  in  the  year  1831,  and  bequeathed  the 
laud  now  in  dispute  to  his  niece,  Mary  Power,  and  his 
brother,  Walter  Dulhunty,  for  life,  and  after  their  decease 
to  the  Roman  Catholic  Bishop  of  St.  John's,  in  fee.  Under 
these  pleadings  the  plaintiff  corporation  is  put  to  the  proof 
of  its  title.  The  evidence  shows  that  John  Dulhunty  made 
a  will,  but  after  diligent  search  by  the  clerks  in  the  office  of 
the  Chief  Clerk  and  Registrar  of  the  Supreme  Court  it  has 
not  been  found,  although  the  fact  of  probate  thereto  having 
been  granted  is  entered  in  the  official  records  of  the  Probate 
Court.  Therefore,  the  plaintiff,  having  given  the  usual  notice 
to  produce,  and  the  will  itself  not  being  produced,  is  entitled 
to  give  secondary  evidence  of  its  contents.  Mr.  Carroll,  a 
clerk  in  the  office  of  the  Chief  Clerk  and  Registrar,  was- 
therefore  called  and  deposed  that  he  searched  the  registry r 
that  in  the  official  index  to  the  register  of  wills  the  will  of 
the  said  John  Dulhunty  was  therein  indexed  with  a  digest 
of  the  fact  that  probate  had  been  granted  to  the  executors,- 
but  the  will  itself  was  not  with  the  papers  of  that  year,  nor 
could  it  be  found  on  further  search  But  during  his  search 
for  the  will  he  found  a  bundle  of  papers  endorsed  "  The  will 
of  John  Dulhanty,  and  other  papers."  The  will  was  not 
with  those  papers.  Amongst  them,  however,  was  found  a 
petition  to  the  Court  dated  the  5th  day  of  September,  1843r 
7 
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signed  and  sworn  to  by  James  Cullen,  one  of  the  executors 
of  the  will  of  John  Dulhunty,  aud  Mary  Power  and  James 
Power,  through  whom  the  defendants  claim  that  they  are 
•entitled  to  this  property.  The  petition  sets  forth  that  John 
Dulhunty  mortgaged  the  property  in  question  to  one  Thos. 
Coote,  for  Mary  Power  therein  mentioned,  for  the  sum  of 
j£160,  also  mentions  the  death  of  Dulhunty,  and  continues 
as  follows :  "  That  John  Dulhunty  by  his  will  devised  the 
said  farms  to  your  petitioner  Mary,  his  niece,  and  to  Walter 
Dulhunty,  his  brother,  for  life,  with  remainder  in  fee  to  the 
Roman  Catholic  Bishop  of  St.  John's."  The  petition  goes 
on  to  say  that  Coote,  having  left  the  colony  many  years  pre- 
vious, died  in  England,  leaving  no  representative  in  this 
colony.  That  in  order  to  the  settlement  of  the  estate  of 
Dulhunty,  and  to  discharge  the  said  mortgage,  the  peti- 
tioners had  contracted  with  the  Roman  Catholic  Bishop  of 
St.  John's  for  the  sale  to  him  of  the  said  mortgage,  and 
prayed  for  the  appointment  of  the  said  James  Cullen,  one  of 
the  petitioners,  as  trustee  to  assign  the  said  mortgage  in 
pursuance  of  the  said  agreement.  Upon  this  petition  an 
order  of  the  Court  was  made  appointing  Cullen  trustee  for 
that  purpose.  Mr.  McNeily,  Q.  C..  for  the  defendants,  ob- 
jected to  the  admission  of  these  papers  in  evidence,  contend- 
ing that  they  could  not  be  taken  as  proof  of  the  contents  of 
the  lost  will,  as  they  are  not  in  connection  with  the  probate 
papers  in  the  office,  but  have  reference  to  some  other  mat- 
ters. The  Court  considered  that  these  papers  were  admissi- 
ble in  evidence.  They  were  records  of  the  Court,  produced 
by  the  clerk  from  the  record  office,  they  are  more  than  thirty 
years  old,  and  are  signed  by  the  parties  through  whom  the 
defendants  claim  this  land,  one  of  whom  is  the  executor  of 
the  will  of  Dulhunty,  the  testator.  The  effect  of  this  evi- 
dence clearly  showed  how  this  property  was  disposed  of  by 
the  testator,  Dulhunty,  namely,  after  giving  a  life  interest  to 
Mary  Power  and  his  brother  Walter,  he  gave  the  remainder 
in  fee  to  the  Roman  Catholic  Bishop  of  St.  John's.  It  was 
admitted  that  both  the  said  Mary  Power  and  Walter  Dul- 
hunty are  now  deceased.  These  papars  also  showed  that  at 
the  time  of  the  death  of  the  testator,  a  mortgage  existed  on 
this  property,  and  that  by  a  subsequent  arrangement,  ratified 
by  the  Court,  the  mortgage  was  assigned  to  the  Roman  Catho- 
lic Bishop  of  St.  John's,  thus  disposing  of  the  position  taken 
by  Mr.  McNeily  at  the  hearing  that  this  mortgage  should  be 
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regarded  as  au  existing  encumbrance  on  the  property.  The 
•evidence  of  Rt.  Rev.  Monsignor  Scott  must  be  regarded  as 
-conclusive  against  the  defendants.  He  wus  Administrator 
•of  the  Diocese  of  St.  John's  for  many  years,  and  during  an 
interval  in  1894  which  existed  between  the  death  of  the  late 
Bishop,  Dr.  Power,  and  the  appointment  of  the  present 
Bishop,  Dr.  Howloy,  the  defendant,  Anthony  Murphy,  paid 
•him  rent  annually  for  the  property,  receipts  for  which  were 
produced  and  received  by  the  Court  as  exhibits  in  the  case. 
Puling  this  time  and  after  the  death  of  the  life  tenants, 
Murphy,  when  making  one  of  these  payments,  asked  Mon- 
signor Scott  for  an  extension  of  his  lease  of  the  farm,  but 
•owing  to  hi*  having  only  temporary  charge  of  the  affairs  of 
the  diocese  he  would  not  presume  on  giving  a  lease,  for,  he 
.said,  that  was  a  matter  that  would  rest  with  Dr.  Power's 
.successor.  In  further  confirmation  of  the  title  of  the  plain- 
tiff corporation,  a  book  was  produced  by  Monsignor  Scott 
•containing  entries  of  payments  made  to  the  predecessors  of 
Dr.  Howley  in  the  Bishopric  of  St.  John's  on  account  of  the 
lands  in  question.  This  book  appeared  to  be  the  regular  ac- 
count, or  book  of  entry,  kept  by  the  late  Dr.  Mullock  and 
Dr.  Power,  for  a  number  of  years,  written  in  their  own  hand- 
writing and  dated  back  as  far  as  1858,  containing  successive 
•entries  of  moneys  received  for  Church  purposes,  also  there 
was  an  entry  in  the  book  stating  that  the  proprietary  inte- 
rest of  the  Church  was  subject  to  the  life  estate  of  Mrs. 
Power.  The  book  is  produced  from  the  proper  custody  and 
the  handwritings  of  the  deceased  Bishops  were  satisfactorily 
proved.  It  was  considered  there  could  be  no  doubt  as  to 
the  admissibility  of  these  entries  as  evidence  in  the  case. 
These  entries,  taken  in  connection  with  the  clear  statement 
set  forth  in  the  petition  to  which  reference  has  been  made, 
together  with  the  fact  that  the  defendants,  ufter  the  death 
-of  the  life  tenant,  went  to  the  plaiutiff,  then  represented  by 
Monsignor  Scott,  and  after  paying  rent  for  the  lands,  asked 
for  the  extension  of  his  lease,  showed  clearly  that  the  pro- 
perty in  dispute  in  this  action  has  been  held  by  preceding 
incumbents  of  the  Bishopric  in  trust  for  the  purposes  of  the 
Church  and  still  continues  to  be  the  property  of  the  Church. 
From  observations  made  by  counsel  at  the  trial,  it  would 
Appear  that  questions  as  to  the  necessity  for  a  regular  notice 
to  quit  and  as  to  the  sufficiency  of  a  notice  that  appeared  to 
have  been  given  by  the  claimant,  had  formed  the  subject  of 
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mutual  contention,  but  such  a  defence  was  not  further 
pressed,  nor  were  there  any  grounds  shown  to  support  it 
On  the  contrary,  it  did  appear  from  the  admittedly  correct- 
statement  of  facts  that  the  defendants  had  denied  the  exis- 
tence of  the  tenancy  between  them  and  the  claimant,  ancK 
such  denial  amounting  to  a  disclaimer  of  the  latter's  title 
rendered  any  notice  to  quit  wholly  unnecessary 

No  evidence  was  given  by  or  on  the  part  of  the  defen- 
dants, and  in  view  of  the  clear,  direct  and  satisfactory  char- 
acter of  the  evidence  given  in  support  of  the  title  of  the 
claimant,  judgment  was  entered  in  its  favcr  for  the  posses- 
sion of  the  land  in  question. 

Mr.  J.  M.  Ken^  B£.>  for  plaintiff  corporation. 

Mr.  McNtxly,  Q.&,  for  defendants. 


MORRIS  r.  TOBIN  and  BRADSHAW  and  ANDERSON,. 
Trustees  of  TOBIN. 

1898,  January.    By  the  Court. 

Equitable  mortgage  by  deposit  of  title  deeds— Insolvency  of  mortgagor— Assign- 
ment for  the  benefit  of  creditors— Composition  deed— Effect  on  trustees. 

Where  the  insolvent  assigned  to  trustee*  for  the  benefit  of  creditors  and  after- 
wards entered  into  a  deed  of  composition  with  his  creditors  which  was  con- 
firmed by  the  Conrt  and  the  insolvency  proceedings  rendered  necessary  to  • 
have  the  composition  deed  confirmed  were  dissolved, 

Held,— The  position  of  the  trustees  under  the  assignment  for  the  benefit  of 
creditors  was  not  interfered  with  in  any  way  and  the  property  still  re- 
mained vested  in  them  under  the  assignment 

Upon  the  facts  of  this  case  we  have  no  hesitation  in  de- 
ciding that  the  transactions  between  the  plaintiff  and  the 
defendant  Tobin  constituted  an  equitable  mortgage  by  de- 
posit of  deeds  without  writing  in  favor  of  the  plaintiff  for 
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•the  sum  of  $500,  with  interest.  We  have  then  to  consider 
the  position  of  the  defendant  trustees  under  the  assignment 
to  them  by  the  defendant  Tobin  for  the  benefit  of  his  credi- 
tors The  assignment  is  dated  the  20th  of  July,  1897,  and 
-includes  the  leasehold  property  covered  by  the  equitable 
mortgage.  It  was  registered  on  the  29th  of  same  month. 
.Section  14  of  chapter  80  of  the  Consolidated  Statutes  (1892), 
relating  to  the  registration  of  deeds,  says  that  "every  mort- 
rgage  by  deposit  of  deeds  without  writing  shall  be  judged 
fraudulent  and  void,  both  at  law  and  in  equity,  as  against 
any  assignee  or  trustee  under  a  conveyance  for  the  benefit  of 
^creditors."  There  can  be  no  doubt  that  under  the  operation 
•of  this  section  the  equitable  mortgage  to  the  plaintiff  is  void 
as  against  the  assignment  to  the  defendant  trustees.  In 
.March  last  the  defendant  Tobin  entered  into  au  arrange- 
ment by  way  of  composition  with  his  creditors  under  which 
they  agreed  to  accept  from  him  a  compromise  at  the  rate  of 
iforty  cents  in  the  dollar  upon  their  respective  debts.  This 
-arrangement  was  confirmed  by  order  of  Mr.  Justice  Little 
•on  the  14th  of  the  same  month ;  the  proceedings  in  insol- 
vency, rendered  necessary  in  order  to  have  the  composition 
•confirmed,  were  dissolved :  and  a  certificate  to  that  effect  was 
rgranted  to  the  defendant  Tobin  in  accordance  with  the  pro- 
•visions  of  the  insolvency  law.  The  position  of  the  defendant 
(trustees  was  not  interfered  with  in  any  way  and  the  property 
remained  and  still  remains  vested  in  them  under  the  assign- 
«nent  for  benefit  of  creditors.  The  plaintiff  attempted  to 
.-argue  that  the  effect  of  the  confirmation  of  the  composition 
was  to  destroy  the  operation  of  the  assignment  for  the  be- 
nefit of  creditors  and  to  revest  the  property  in  the  defendant 
"Tobin.  We  cannot  see  any  ground  for  this  contention* 
"While  the  assignment  to  the  trustees  remains  in  esse  they 
must  be  held  to  possess  the  legal  title  to  the  property.  This 
being  so,  there  is  no  course  open  to  us  but  to  order  judgment 
to  be  entered  in  favor  of  the  defendant  trustees,  with  costs 
against  the  plaintiff.  The  defendant  Tobin  must  pay  his 
.own  costs,  and  also  the  costs  of  the  plaintiff,  so  far  us  they 
iiave  been  occasioned  by  the  defence  set  up  by  Tobin. 

Mr.  ffoncood,  Q%C,  for  plaintiff. 

Mr.  Chary  for  defendants. 
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1898,  January.    Hon.  Mr.  Justice  Mowson. 

Statute  relating  to  the  re-building  of  St,  John's,  56  Vie,,  cap,  2— Amending  Act 

60  Vic,  cap.  6—Kfect  of  amending  statute  on  parties  whose  rights 

were  affected  by  earlier  statute — Construction  of— 

Arbitration  clause* 

Under  the  8t  John's  Re-building  Act,  56  Vic.,  cap.  1  (1892),  the  power  waa» 
conferred  upon  the  8unreyor  General  to  enter  upon  and  appropriate  private- 
property  for  the  widening  of  the  streets  in  the  town  of  St  John's.  By 
▼irtoe  of  this  Act  the  Surveyor  General  in  the  year  A.D.  1892  entered  upon* 
and  appropriated  a  portion  of  the  plaintiff's  land,  but  nothing  farther  took 
place  and  no  arbitration  was  held.  In  A.D.  1896.  by  60  Vic.,  cap.  1,  thr 
Surveyor  General  was  divested  of  the  powers  conferred  on  him  by  56  Vic.,, 
cap.  1,  and  these  powers  were  transferred  to  the  St.  John's  MunkipaP 
Council  In  1898  the  plaintiff  called  upon  the  Surveyor  General  to  arbi- 
trate on  the  land  so  taken     In  a  proceeding  to  enforce  an  arbitration, 

Held, — The  right  to  an  arbitration  vested  in  the  plaintiff  immediately  upon- 
the  entry  by  the  Surveyor  General  upon  plaintiffs  land  under  56  Vic,  capv 
1,  and  the  amending  Act  60  Vic,  in  no  way  relieved  him  of  the  obligation* 
to  proceed  and  hold  the  arbitration. 

The  material  facts  in  this  action,  so  far  as  it  is  necessary 
to  state  them  for  the  purposes  of  this  judgment,  are  as  fol- 
lows: The  plaintiff  was  in  the  year  1892  and  still  is  posses- 
sed of  a  leasehold  inteiest  in  a  piece  of  land  situate  on  the- 
corner  of  Gower  and  Bannernian  streets,  in  St,  John's,  In* 
that  year  an  Act  of  the  Legislature  was  passed  to  amend  the- 
law  relating  to  the  re-building  of  St.  John's  and  to  its  Muni- 
cipal affairs  (56  Vic,  cap.  1),  and  under  tin*  power  vested  in* 
in  him  by  this  Act  the  Surveyor  General  eutered  upon  and 
appropriated  a  portion  of  the  plaintiff's  land  for  the  widening 
of  one  of  the  said  streets.  Nothing  was  done  by  the  plaintiff' 
until  the  present  year,  when  he  made  application  to  the  de- 
fendant to  have  the  amount  of  compensation  payable  in  re- 
spect of  the  said  land  determined  by  arbitration  in  accor- 
dance with  section  21  of  the  above  recited  Act.  In  the* 
meantime  the  Act  60  Vic,  cap.  6  (1896),  had  been  passed, 
which  divested  the  Governor  in  Council  and  the  Surveyor 
Geueral  of  all  the  functions,  rights,  powers  obligations  and 
duties  which  had  been  vested  in  them  by  the  Act  56  Vic, 
cap,  1.  The  defendant  refused  to  proceed  with  an  arbitra- 
tion on  the  ground  that  the  Act  60  Vic,  cap.  6,  divested  him< 
of  all  power  or  duty  to  do  so,  and  the  plaintiff  in  this  action- 
claims  a  writ  of  mandamus  commanding  the  defendant  to- 
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proceed  with  an  arbitration  under  the  Act  of  1892.  The 
defendant  contends  that  from  the  date  of  the  passing  of  the 
Act  of  1896  he  \z  functus  officio,  and  has  no  liability  or  duty 
in  connection  with  the  matter.  The  plaintiff,  on  the  other 
hand,  contends  that  all  damage  occasioned  to  lands  by  the 
operation  of  the  Act  of  1892,  before  the  passing  of  the  Act 
18$6,  must  be  ascertained  and  determined  in  the  manner 
provided  by  the  Act  of  1892,  and  not  in  the  manner  pro- 
vided by  the  Act  of  1896. 

In  order  to  dispose  of  these  contentions,  I  have  to  inter- 
pret and  determine  the  legal  effect  of  the  Act  of  1896. 
Before  the  Act  of  1892  the  control  of  the  affairs  of  Saint 
John's  was  vested  in  the  St.  John's  Municipal  Council,  By 
the  Act  of  1892  (section  25)  all  the  functions,  rights,  pow- 
ers, obligations  and  duties  relating  to  the  making,  widening 
or  improvement  of  the  streets  of  St.  John's,  which  thereto- 
fore had  beeu  performed  or  exercised  by  the  Municipal  Coun- 
cil, were  vested  in  the  Governor  in  Council,  and  it  was  pro- 
vided that  all  notices  to  be  given  in  relation  to  any  matters 
arising  under  the  operation  of  the  law.  as  amended,  should 
be  given  to  or  by  the  Surveyor  General.  Section  21  of  the 
Act  of  1892  provided  the  method  of  determining  claims  for 
compensation  arising  under  the  operation  or  that  Act  The 
Governor  in  Council  appointed  one  person,  the  party  inter- 
ested appointed  a  second,  and  the  Surveyor  General  for  the 
time  being  was  the  third,  and  these  three  persons  or  any 
two  of  them  had  to  determine  the  amount  of  compensation, 
if  any,  to  be  paid  to  the  claimant  according  to  his  interest  in 
the  land  affected  by  the  operation  of  the  Act.  Sections- 
26  and  27  provided  for  the  payment  of  the  compensation 
awarded  by  the  arbitrators  by  the  issue  of  debentures  of  the 
Colony.  Assuming  for  the  purposes  of  this  judgment  that 
the  facts  set  forth  by  the  plaintiff  are  admitted,  there  can 
be  no  doubt  that,  if  the  plaintiff  had  applied  for  compen- 
sation at  any  time  before  the  passing  of  the  Act  of  1896,  he 
would  have  been  entitled  to  an  arbitration  uuder  the  Act  of 
1892. 

Has  this  position  been  altered  by  the  Act  of  1896,  which 
^sections  1,  2  and  3)  re-transferred  the  control  of  the  affairs 
of  St  John's  to  the  Municipal  Council  ?  1  think  not.  Some 
question  might  arise  as  to  the  operation  of  section  3,  which 
provides  that  all  acts,  matters  and  things  to  be  done  by  the 
Governor  in  Council  and  the  Surveyor  General  under  the 
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Act  of  1S92,  shall  be  done,  and  all  netices  to  be  given  under 
the  same  Act  shall  be  given  to  or  by  the  Municipal  Coun- 
cil. As  I  read  this  section,  its  operation  is  confined  to  mat- 
ters arising  after  the  passing  of  the  Act  of  1896,  and  it  does 
not  apply  to  matters  pending  and  not  completed  under  the 
Acts  of  1892.  If  the  two  Acts  are  examined  it  will  be  seen 
that  the  operation  of  sections  1,  2  and  3  of  the  Act  of  1896 
is  similar  to  that  of  section  25  of  the  Act  of  1892.  Any 
doubt,  however,  is  cleared  up  by  section  6  of  the  Act  of 
1896,  which  reads  as  follows  : 

"  Sec.  6. — Any  arbitration  respecting  the  opening,  making, 
constructing,  widening,  altering  or  improving  of  the  streets, 
cross  streets,  firebreaks,  coves,  lanes  or  roads  in  the  town  of 
St.  John's,  which  have  been  entered  upon  prior  to  the  pass- 
ing of  this  Act,  by  virtue  of  powers  conferred  by  the  Act 
56  Vic,  cap  1  (special  session),  shall  be  continued  and  con- 
cluded, and  any  award  therein  shall  be  paid  and  discharged 
in  the  manner  directed  by  the  said  Act,  and  in  no  case  shall 
the  Municipal  Council  be  liable  for  the  payment  of  any  such 
Award,  or  be  sued  therefor,  or  for  any  fees,  costs  or  expeuses 
attendant  thereon." 

In  the  present  case  the  plaintiff's  land  was  entered  upon 
prior  to  the  passing  of  the  Act  of  1896,  by  virtue  of  the 
powers  contained  in  the  Act  of  1892,  and  in  my  opinion  this 
entitled  him  to  an  arbitration  under  the  last  cited  Act.  It 
was  contended  for  the  defendant  that  no  arbitiation  had 
been  entered  upon  prior  to  the  passing  of  the  Act  of  1896, 
as  required  by  section  6  quoted  above,  and  therefore  that 
the  defendant,  the  present  Surveyor  General,  had  no  duty  in 
connection  with  the  matter.  In  my  opinion  the  right  to  an 
arbitration  vested  in  the  plaintiff  immediately  upon  the  entry 
of  the  Surveyor  General  or  his  servants  upon  the  plaintiff's 
land  under  the  Act  of  1892.  Nothing  has  since  occurred  to 
to  take  away  that  right,  and  under  my  reading  of  the  Act  of 
1896  the  arbitration  must  be  conducted  in  accordonce  with 
the  provisions  of  the  Act  of  1892.  Another  fact  worthy  of 
notice  in  considering  the  operation  of  the  Act  of  1896  is, 
that  any  money  payable  by  the  Municipal  Council  for  the 
making  or  improving  of  streets  must  be  paid  out  of  their 
current  revenue  or  out  of  any  surplus  in  their  hands.  This 
can  only  refer  to  improvements  made  by  the  Council  after 
the  passing  of  the  Act  of  1896,  and  by  virtue  of  the  powers 
contained  in  that  Act.     The  Legislature  could  never  have 
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intended  that  the  funds  for  the  improvements  made  by  the 

^Governor  in  Council  and  the  Surveyor  General  should  be 

provided  by  the  Municipal  Council  out  of  its  current  revenue. 

My  judgment  must  therefore  be  in  favor  of  the  plaintiff 

upon  the  question  of  the  construction  of  the  Acts  referred 

to     The  arbitration  must  be  held  under  the  Act  of  1892, 

.and  the  plaintiff  must  be  paid  his  costs  of  these  proceedings. 

Messes,  Pitman  and  Betieau  for  plaintiff 

Mr.  McNeUy,  Q.C.,  for  defendant. 


I*    THE    MATTER   OF   THE    WiNDING-UP   OF   THE   COMMER- 
CIAL BAXK  OF  NEWFOUNDLAND,  and  in 
the  matter  OF  GILBERT  CLAPI\  el  al.9 
Creditors  of  raid  Bank 

1898,  January.    Little,  C  J. ;  Emerson.  J. 

practice— Insolvency—  Winding-up  Ado/  Commercial  Bank — Tntsttes,  power  to 

compromise  suit  and  withdraw  appeal  from  Privy  Council— Right 

of  creditors  to  have  appeal  to  Privy  Council  reinstated. 

Under  the  winding-up  Act,  by  which  the  assets  of  the  Commercial  Rank  were 
realized,  proceedings  had  been  taken  by  the  trustees  against  o-»e  of  the 
directors  of  the  defunct  bank  as  a  contributory,  and  judgment  hvl  been 
given  in  his  favor.  From  this  judgment  the  trustee*  spiled  to  the  Privy 
Council.  Subsequently,  and  on  their  own  unaided  judgment,  the  trustees 
(both  being  laymen)  and  without  the  advice  of  counvl,  withdrew  the 
appeal,  notwithstanding  they  had  been  advised  by  counsel  in  England,  as 
well  as  Newfoundland,  to  prosecute  the  same.  On  an  application  by  prti- 
tion  of  certain  creditors,  asking  that  they  might  be  permitted  to  proceed 
with  the  said  appeal  in  their  own  names  or  in  the  names  of  the  trustees, — 

Held— {Ron.  J.  Little,  C.J.,  differing)--That  notwithstanding  that  the  appeal 
had  been  withdrawn  and  the  order  made  by  the  Privy  Council  dismissing 
the  same,  an  order  would  go  placing  the  petitioning  creditors  as  relators 
upon  the  record,  in  order  that  they  may  apply  to  the  Queen  in  Council  for 
an  order  that  the  decree  dismissing  the  appeal  lie  rescinded,  ami  that  the 
appeal  may  be  allowed  to  proceed. 
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This  is  an  application  first  heard  in  Auguft  last  in  which' 
the  petitioners,  Gilbert  Clapp,  Messrs.  T.  &  M.  Winter,  Gear 
&  Co.,  E  W.  Lyon,  Z.  Cox  and  John  R  Bennett,  creditors  of 
the  Commercial  Bank  of  Newfoundland,  a  bankrupt  corpora- 
tion now  in  liquidation,  ask  this  Court  that  the  liquidators,- 
Messrs.  Robert  L  Mare  and  James  P  Furlong,  may  be 
ordered  to  proceed  with  the  appeal  to  Her  Majesty  in  Coun- 
cil, or  that  the  said  creditors,  or  some  of  them  representing 
the  others,  may  be  permitted  to  proceed  with  the  said  appeal, 
either  in  their  own  names  as  relators  or  in  the  names  of  the 
said  liquidators,  in  the  suit  of  "The  said  liquidators  against 
James  S.  Pitts  " ;  and  that  an  order  embodying  such  permis- 
sion may  be  forthwith  made  upon  such  terms  as  to  costs  of 
the  said  appeal  as  may  be  just  and  reasonable 

It  appears  that  in  the  year  1896  the  liquidators  of  the 
Commercial  Bank  instituted  proceedings  in  this  Court 
against  the  said  Pitts,  who  whs  a  director  of  the  said  bankr 
to  recover  the  sum  of  about  $500,000  alleged  to  have  be- 
come due  and  payable  by  him  as  a  contributory  under  the 
charter  of  the  said  bank,  which  provides : — 

"  That  the  total  amount  of  the  debts  which  the  said  cor- 
poration shall  at  any  time  owe,  whether  by  bond,  bill,  uoter 
or  other  contract  whatever,  deposits  excepted,  shall  not  ex- 
ceed three  times  the  amount  of  capital  stock  actually  paid 
in  by  the  stockholders ;  and  in  case  of  any  excess,  the  direc- 
tors under  whose  administration  and  management  the  same 
shall  happen,  shall  be  liable  for  such  excess,  in  their  indivi- 
dual and  private  capacities,  provided  always  that  the  landsr 
tenements,  goods  and  chattels  of  said  corporation  shall  also* 
be  liable  for  such  excess." 

The  liquidators  claimed  that  the  excess  of  the  total 
amount  of  debts  of  the  said  corporation  owed  at  the  date  of 
the  insolvency  of  the  said  bank  was  over  three  times  the 
capital  stock  actually  pain  in,  and  that  such  excess,  amount- 
ing to  over  $500,000,  happened  under  the  administration 
and  management  of  the  said  directors  holding  office  at  the 
date  of  the  suspension  of  the  bank,  of  which  directorate  at 
that  time  the  defendant  Pitts  wa3  a  member,  and  claimed 
that  the  said  defendant  Pitts  was  liable  in  his  individual  and 
private  capacity  for  the  said  excess. 

The  action  was  heard  upon  a  question  of  law,  raised  on- 
the  pleadings,  that  the  statement  of  claim  did  not  shew  any 
cause  of  action  against  the  defendant,  and  the  Court,  con- 
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sisting  of  the  Chief  Justice,  Sir  F.  B.  T.  Carter,  Mr.  Justice 
Little  and  Mr.  Justice  Sir  James  Winter,  were  of  opinion 
that  the  objection  was  good,  and  gave  judgment  for  the  de- 
fendant Pitts. 

On  the  18th  of  August,  1896,  the  liquidators  applied  to* 
this  Court  and  obtained  leave  to  appeal  to  Her  Majesty  in 
Council  against  the  judgment.  Not  hearing  of  the  result  of 
the  nppenl  to  the  Privy  Council  up  to  July  lust,  certain  of 
the  principal  creditors  of  the  bank,  before  making  this  ap- 
plication, applied  to  the  liquidators  for  some  information 
about  the  matter,  and  receiving  no  satisfactory  reply,  made 
this  application 

In  answer  to  the  petition  of  the  creditors,  Clapp,  Winter 
and  others,  the  liquidators  tiled  an  affidavit  of  their  own, 
which,  so  far  as  it  ndates  to  the  action  of  "The  Liquidators 
against  Pitts,"  I  shall  set  forth  verbatim     They  state  ihat — 

2.  "As  to  the  matters  set  forth  in  paragraphs  5  t«>  llr 
which  relate  to  the  suit  ngainst  James  S.  Pitts,  we  say : 

(a)  "  Order  of  leave  to  appeal  wa3  made  in  this  Court  o» 
the  15th  day  of  August,  1896. 

(b)  "The  defendant,  Pitts,  in  the  month  of  June,  1897, 
requested  the  trustees  (liquidators)  of  the  said  bank  to  defer 
the  hearing  of  the  appeal  until  December,  1897,  alleging 
that  his  (Pitts)  attendance  at  that  time  before  the  Court  of 
Appeal  would  greatly  interfere  with  his  business.  Ther 
trustees  (liquidators)  accordingly  acquiesced  in  a  postpone- 
ment as  asked 

(c)  "In  the  month  of  January,  1898,  at  the  request  of 
the  defendant  (Pitts),  who  alleged  similar  reasons,  the  hear- 
ing was  further  postponed  until  July,  1898. 

(d)  "That  on  the  11th  day  of  June  last,  1898,  we  were 
informed  by  our  solicitors,  Messrs.  Whiteway  &  Johnson, 
that  the  Court  of  Appeal  would  probably  hear  this  case  early 
in  July ;  thereupon  we  conferred  together  without  the  inter- 
vention of  any  parties  other  than  ourselves,  and  after  care- 
fully considering  all  the  circumstances  of  this  case,  we  de- 
cided to  proceed  no  further  with  the  appeal;  and  we  in- 
structed our  solicitors  accordingly  on  the  21st  day  of  June 
last. 

(e)  "  Our  reasons  for  withdrawing  the  said  appeal  were  : 
1st,  because  we  feared  the  possibility  of  an  adverse  decision, 
because  the  Supreme  Court  of  Newfoundland,  after  hearing 
both  parties,  had  been  unanimous  in  its  judgment  in  favor 
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of  the  defendant ;  2nd,  because  the  costs,  which  would  be 
payable  by  the  bank,  would  be  very  large,  and  in  view  of 
-the  assets  of  the  bank  yet  available,  and  in  view  of  the 
liabilities  known  and   unascertained,  there   might   not  be 
funds  to  meet  such  costs  without  precluding  the  possibility 
.of  any  further  dividend  to  the  creditors.     Upon  considera- 
tion of  these  causes  we  were  both  of  opinion  that  if  the  de- 
fendant would  agree  to  pay  all  the  plaintiff's  costs,  incurred 
in  and  about  the  hearing  here,  and  in  and  about  the  pro- 
.ceedings  for  the  appeal,  it  was  in  the  interests  of  the  bank 
to  withdraw  the  appeal. 

(f)  "  We  were  not,  nor  was  either  of  us,  nor  was  anyone 
.on  our  behalf,  approached  in  any  way  whatever  by  or  on 

behalf  of  the  defendant  in  order  to  the  withdrawal  of  such 

.appeal.     Neither  of  us  had  any  conference  whatever  with 

the  defendant  or  anyone  acting  for  him  in  the  matter  of  such 

withdrawal  before  we  decided  to  withdraw  the  appeal,  if  the 

.defendant  would  pay  all  the  costs  us  above  stated. 

(g)  "The  defendant  ussented  to  pay  all  such  costs  if  the 
appeal  were  withdrawn,  and  on  that  condition  we  instructed 

.our  solicitors  to  withdraw  it  on  the  21st  of  June  as  above 
stated. 

(h)  "  On  the  24th  of  June  we  cabled  Messrs.  Godden,  Son 
.and  Holme,  our  solicitors  in  this  case  in  London,  to  with- 
draw the  appeal,  the  defendant  payiug  all  costs  as  agreed, 
and  by  letter,  dated  9th  July,  we  instructed  them  that  the 
case  would  not  be  further  proceeded  with,  and  that  they 
.should  do  what  was  necessary  to  carry  out  the  conclusion  ar- 
rived at,  and  to  see  that  defendant  paid  all  costs  of  appeaL" 

Mr.  Johnson,  Q.  C,  of  the  firm  of  Whiteway  &  Johnson, 
Barristers  and  Solicitors  of  this  Colony,  appeared  for  the 
liquidators  at  the  hearing  of  this  application,  and  admitted: 

1.  That  he  was  solicitor  and  counsel  for  the  liquidators  in 
this  Colony,  and  had  been  their  solicitor  and  counsel  in  the 
suit  against  Pitts. 

2  That  it  was  a  fact  as  alleged  by  the  creditors  that  coun- 
.sel  in  England  had  advised  the  liquidators  through  his  firm 
to  proceed  with  the  appeal,  and  that  he  had  so  advised  the 
.said  liquidators. 

3.  That  neither  he  nor  his  firm  had  been  consulted  in  any 
way  by  the  said  liquidators  as  to  the  withdrawal  of  the 
appeal,  and  that  such  withdrawal  was,  he  believed,  without 
.the  advice  or  approval  of  any  solicitor  or  counsel  whatever. 
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4.  That  the  creditors  were  not  nor  was  any  one  of  then> 
to  his  knowledge  consulted  in  any  way  or  made  aware  of  the 
intention  or  decision  of  the  liquidators  as  to  the  said  with- 
drawal. 

Let  us  look  at  what  this  uffidavit  and  these  admissions- 
amount  to.  Leave  to  appeal  to  the  Privy  Council  in  the 
suit  of  the  liquidators  rgainst  Pitts  was  granted  by  the  Su- 
preme Conrt  of  this  Colony  in  August,  1896,  and  the  cause 
should  have  been  argued,  in  due  course,  before  the  appellate 
tribunal  not  later  than  July  or  August,  1897,  but  the  defen- 
dant (Pitts)  requested  the  liquidators  (appellants)  to  defer 
the  hearing  of  the  appeal,  because  his  attendance  would  in- 
terfere with  his  business,  and  it  was  so  deferred.  The  ques- 
tion for  the  Privy  Council  was  purely  one  of  law  raised  on 
the  pleadings  before  this  Court,  and  it  cannot  be  seriously 
contended  that  the  presence  of  the  defendant  Pitts  would  be 
necessary  at  that  hearing.  But  for  no  other  alleged  reason 
than  the  convenience  of  Mr.  Pitt's  business  the  hearing  of  a 
cause  in  which  the  creditors  of  the  Bank  were  interested  to- 
the  extent  of  over  £100,000  stg.,  was  at  first  postponed  for 
over  six  monihs.  The  appeal  was  not  then  brought  on  in 
the  Privy  Council,  and  again  in  January  of  the  following 
year,  1898,  the  defendant  requested  that  it  might  be  defer- 
red, and  for  similar  reasons,  that  it  would  greatly  interfere* 
with  his  business,  and  again  these  accommodating  and  plia- 
ble liquidators  acquiesced  in  the  request  of  the  defendant 
Pitts,  and  again  the  hearing  of  the  appeal  was  postponed  for 
six  months  until  July,  1898.  Here  then  we  have  these 
trustees,  acting  on  behalf  of  creditors  of  a  bankrupt  corpo- 
ration, accommodating  an  ex-director  and  an  alleged  contri- 
butory, against  whom  they  have  brought  suit,  with  post- 
ponements of  the  hearing  of  their  appeal  over  several  terme- 
of  the  Privy  Council  for  no  other  reason  than  that  it  would 
"greatly  interfere  with  the  defendant's  business."  When 
postponements  could  be  asked  for  and  acquiesced  in  for  such' 
reasons,  we  are  not  surprised  that  the  farcial  denouement  of 
this  stage-play  was  the  withdrawal  before  the  final  act. 

On  the  11th  of  June  last,  1898,  these  trustees  were  in- 
formed by  their  solicitors  in  this  Colony  that  the  appeal 
would  be  heard  in  July  last,  and  (we  must  use  their  own 
words  to  convey  their  decision)  they  "  thereupon  conferred 
together  without  the  intervention  of  any  parties,  other  thai* 
ourselves,  and  after  carefully  considering  all  the  circum- 
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-stances  of  the  case,  we  decided  to  proceed  no  farther  with 
the  appeal."  They  had  been  advised  by  their  solicitors  and 
counsel  in  this  Colony  and  in  London  to  proceed  with  the 
Appeal,  and  in  face  of  that  opinion  and  advice,  these  two — 
-one  a  broker  and  the  other  a  draper — decided  not  to  proceed 
with  the  appeal ! 

Their,  reasons  for  this  decision  aiv  as  dishonest  and  un- 
truthful as  their  previous  conduct  with  regard  to  the  post- 
ponements. 

1st.  They  feared  an  adverse  decision. 

2dly.  The  costs  would  be  very  large  and  they  feared  there 
might  not  be  funds  to  meet  such  costs  without  precluding 
the  possibility  of  any  further  dividend  to  the  creditors. 

As  to  the  first  reason,  it  was  pointed  out  at  bar  by  counsel 
for  the  creditors,  that  the  appeal  had  been  pending  for  nearly 
two  years  before  it  was  withdrawn,  and  that  counsel  in  this 
Colony  and  in  London  had  advised  that  the  appeal  would  be 
sustained.  Before  this  Court  would  decide  on  tho  second 
ground  we  ordered  the  accounts  of  the  liquidators  to  be  filed 
in  the  proper  office,  and  according  to  these  accounts,  we  find 
that  not  only  will  there  be  ample  funds  to  meet  all  costs  of 
appeal,  but  there  is  actually  an  anticipated  balance  to  pay 
the  next  dividend  of  over  $62,000,  over  £12,500  stg  The 
costs  of  the  proceedings  in  this  Colony  could  not  exceed 
£100  stg.,  and  before  the  Privy  Council  could  not  exceed 
£500  stg.,  even  in  the  event  of  an  adverse  decision. 

The  affidavit  of  these  liquidators  is  a  remarkable  produc- 
tion in  more  ways  than  in  their  reasons  for  their  decision, 
for,  as  if  their  conduct  in  their  own  opinion  was  open  to  the 
imputation  of  corruption,  they  think  it  necessary,  in  antici- 
pation of  the  view  which  this  Court  and  others  may  possibly 
take  of  their  conduct,  to  state  : 

"  That  we  were  not,  nor  was  either  of  us,  nor  was  anyone 
on  our  behalf  approached  in  any  way  whatever  by  or  on  be- 
half of  the  defendants  in  order  to  the  withdrawal  of  such 
appeal.  Neither  of  us  had  any  conference  whatever  with 
the  defendant  or  any  one  acting  for  him  in  the  matter  of 
such  withdrawal,  before  we  decided  to  withdraw  the  appeal, 
if  the  defendant  would  pay  all  the  plaintiffs  costs  as  above 
stated." 

And  this  statement  in  their  affidavit  was  made  before  the 
hearing  and  before  any  charge  of  venality  or  collusion  had 
been  preferred  against  them. 
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This  Commercial  Bank  has  been  in  liquidation  since  1894, 
tinder  the  provisions  of  an  Act  specially  passed  to  )  to  vide 
for  its  winding  up.  The  10th  section  of  the  Winding-up  Act 
provides  that — 

''The  trustees  appointed  under  this  Act  may,  with  the 
approval  of  the  Court,  make  such  compromise  or  other  ar- 
rangements as  the  said  trustees  deem  expedient  with  the 
debtors  or  contributories  of  the  said  bank  or  their  estates, 
And  with  the  creditors  of  the  said  bank,  or  persons  claiming 
to  be  creditors,  or  persons  having  or  alleging  themselves  to 
have  any  claim,  present  or  future,  certain  or  contingent,  as- 
certained or  sounding  only  in  damages  against  the  said  bank, 
or  whereby  the  said  bank  may  be  rendered  liable." 

It  was  admitted  by  Mr.  Johnson,  Q.C.,  counsel  for  the 
liquidators  at  the  hearing,  that  in  no  instance  had  the 
liquidators  made  any  compromise  or  arrangement  with  the 
debtors  or  contributories  of  the  bank,  even  in  small  claims, 
without  application  to  this  Conrt,  and  its  approval  in  every 
instance  first  obtained  We  are  not  in  this  proceeding  at 
present  called  upon  to  decide  that  such  approval  would  be 
necessary  to  the  arrangement  of  the  claim  against  Pitts, 
but  we  do  most  decidedly  say  that  if  the  approval  of  this 
Court  had  been  asked  by  the  liquidators  we  would  have  un- 
questionably refused  it.  We  only  quote,  however,  the  section 
of  the  Winding-up  Act  and  the  admission  of  counsel  to  shew 
the  manner  in  which  compromises  and  arrangements  have 
been  heretofore  conducted  in  insignificant  claims,  while  in  a 
matter  involving  over  £100,000  stg.  (the  capital  stock  of  the 
corporation  was  only  about  £62,000)  these  liquidators  not 
only  did  not  think  it  necessary  to  ask  the  approval  of  the 
Court  to  this  arrangement  with  Pitts,  but  acted  upon  their 
own  responsibility  and  contrary  to  the  opinion  and  advice 
of  their  solicitors  and  counsel,  and  without  the  knowledge 
and  consent  of  the  creditors  or  any  of  them.  The  reasons 
given  by  them  for  their  conduct  are  untruthful  and  deceit- 
ful, and  their  own  excuses  accuse  them  of  being  actuated  by 
fraudulent  motives. 

The  hearing  of  this  application  came  on  before  this  Court 
in  August  last,  but  the  absence  of  two  of  the  Judges  on 
Circuit  postponed  the  final  hearing  until  the  October  sit- 
ings. In  the  meanwhile  the  liquidators  have  filed  in  this 
Court  the  judgment  of  the  Privy  Council,  dismissing  the 
appeal,  dated  the  9th  day  of  August,  1898,  aud  the  liquida- 
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1898,  January,    Hon.  Mr.  Justice  Morison. 

Statute  relating  to  the  re-building  of  St.  John's,  66  Vic.,  cap.  1— Amending  Act 

60  Vic,,  cap,  6— Effect  of  amending  statute  on  parties  whose  rights 

were  affected  by  earlier  statute—Construction  of— 

Arbitration  clause. 

Under  the  8t  John's  Re-building  Act,  66  Vic,  cap.  1  (1892),  the  power  wa* 
conferred  upon  the  Surveyor  General  to  enter  upon  and  appropriate  private- 
property  for  the  widening  of  the  streets  in  the  town  of  St.  John's.  By- 
virtue  of  this  Act  the  Surveyor  General  in  the  year  A.D.  1892  entered  upon* 
and  appropriated  a  portion  of  the  plaintiff's  land,  bat  nothing  farther  took 
place  and  no  arbitration  was  held.  In  A.D.  1896,  by  60  Vic,  cap.  1,  the- 
Surveyor  General  was  divested  of  the  powers  conferred  on  him  by  56  Vi<v 
cap.  1,  and  these  powers  were  transferred  to  the  St.  John's  Municipal 
Council.  In  1898  the  plaintiff  called  upon  the  Surveyor  General  to  arbi- 
trate on  the  land  so  taken      In  a  proceeding  to  enforce  an  arbitration, 

Held, — The  right  to  an  arbitration  vested  in  the  plaintiff  immediately  upon- 
the  entry  by  the  Surveyor  General  upon  plaintiff's  J  ami  under  56  Vic,  capw 
],  and  the  amending  Act  60  Vic,  in  no  way  relieved  liiru  of  the  obligation! 
to  proceed  and  hold  the  arbitration. 

The  material  facts  in  this  action,  so  far  as  it  is  necessary" 
to  state  them  for  the  purposes  of  this  judgment,  are  as  fol- 
lows: The  plaintiff  was  in  the  year  1892  and  still  is  posses- 
sed of  a  leasehold  in  teres!*  in  a  piece  of  land  situate  on  the- 
corner  of  Gower  and  Bannerman  streets,  in  St,  John's,  In» 
that  year  an  Act  of  the  Legislature  was  passed  to  amend  the- 
law  relating  to  the  re-building  of  St.  John's  and  to  its  Muni- 
cipal affairs  (56  Vic,  cap.  1),  and  under  tin*  power  vested  in* 
in  him  by  this  Act  the  Surveyor  General  entered  upon  and 
appropriated  a  portion  of  the  plaintiffs  land  for  the  widening: 
of  one  of  the  said  streets.  Nothing  was  done  by  the  plaintiff" 
until  the  present  year,  when  he  made  application  to  the  de- 
fendant to  have  the  amount  of  compensation  payable  in  re- 
spect of  the  said  land  determined  by  arbitration  in  accor- 
dance with  section  21  of  the  above  recited  Act.  In  the* 
meantime  the  Act  60  Vic,  cap.  6  (1896),  had  been  passed,, 
which  divested  the  Governor  in  Council  and  the  Surveyor 
Geueral  of  all  the  functions,  rights,  powers  obligations  and 
duties  which  had  been  vested  in  them  by  the  Act  56  Vic, 
cap.  1.  The  defendant  refused  to  proceed  with  an  arbitra- 
tion on  the  ground  that  the  Act  60  Vic,  cap.  6,  divested  him- 
of  all  power  or  duty  to  do  so,  and  the  plaintiff  in  this  action* 
claims  a  writ  of  mandamus  commanding  the  defendant  to- 
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proceed  with  an  arbitration  under  the  Act  of  1892.  The 
defendant  contends  that  from  the  date  of  the  passing  of  the 
Act  of  1896  he  is  functus  officio,  and  has  no  liability  or  duty 
in  connection  with  the  matter.  The  plaintiff,  on  the  other 
hand,  contends  that  all  damage  occasioned  to  lands  by  the 
operation  of  the  Act  of  1892,  before  the  passing  of  the  Act 
1896,  must  be  ascertained  and  determined  in  the  manner 
provided  by  the  Act  of  1892,  and  not  in  the  manner  pro- 
vided by  the  Act  of  1896. 

In  order  to  dispose  of  these  contentions,  I  have  to  inter- 
pret und  determine  the  legal  effect  of  the  Act  of  1896. 
Before  the  Act  of  1892  the  control  of  the  affairs  of  Saint 
John's  was  vested  in  the  St.  John's  Municipal  Council,  By 
the  Act  of  1892  (section  25)  all  the  functions,  rights,  pow- 
ers, obligations  and  duties  relating  to  the  making,  widening 
or  improvement  of  the  streets  of  St.  John's,  which  thereto- 
fore had  been  performed  or  exercised  by  the  Municipal  Coun- 
cil, were  vested  in  the  Governor  in  Council,  and  it  was  pro- 
vided that  all  notices  to  be  given  in  relation  to  any  matters 
arising  under  the  operation  of  the  law,  as  amended,  should 
be  given  to  or  by  the  Surveyor  General.  Section  21  of  the 
Act  of  1892  provided  the  method  of  determining  claims  for 
compensation  arising  under  the  operation  of  that  Act  The 
Governor  in  Council  appointed  one  person,  the  party  inter- 
ested appointed  a  second,  and  the  Surveyor  General  for  the 
time  being  was  the  third,  and  these  three  persons  or  any 
two  of  them  had  to  determine  the  amount  of  compensation, 
if  any,  to  be  paid  to  the  claimant  according  to  his  interest  in 
the  land  affected  by  the  operation  of  the  Act.  Sections- 
26  and  27  provided  for  the  payment  of  the  compensation 
awarded  by  the  arbitrators  by  the  issue  of  debentures  of  the 
Colony.  Assuming  for  the  purposes  of  this  judgment  that 
the  facts  set  forth  by  the  plaintiff  are  admitted,  there  can 
be  no  doubt  that,  if  the  plaintiff  had  applied  for  compen- 
sation at  any  time  before  the  passing  of  the  Act  of  1896,  he 
would  have  been  entitled  to  au  arbitration  under  the  Act  of 
1892. 

Has  this  position  been  altered  by  the  Act  of  1896,  which 
(sections  1,  2  and  3)  re- transferred  the  control  of  the  affairs 
of  St  John's  to  the  Municipal  Council  ?  1  think  not.  Some 
question  might  arise  as  to  the  operation  of  section  3,  which 
provides  that  all  acts,  matters  and  things  to  be  done  by  the 
Governor  in  Couucil  and  the  Surveyor  General  under  the 
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cord  to  the  Privy  Council  for  a  further  adjudication  by  that 
tribunal.  I  cannot  see  that  we  possess  any  such  right  or 
power,  particularly  when  the  cause  has  not  been  remitted 
to  this  Court.  It  would  certainly  not  be  the  same  record 
and  it  would  be  as  if  an  appeal  were  had  in  a  matter  in 
which  both  parties  had  not  been  heard  by  the  Court  below, 
for  the  respondent  in  the  cause  is  not  a  party  to  these  pro- 
ceedings nor  has  he  been  heard  in  the  matter.  I  venture  to 
say  that  no  precedent  for  such  a  course  of  procedure  can  be 
found  in  practice  governing  in  cases  of  appeal. 

"  I  recognize  the  position  of  the  petitioners  as  one  which 
necessitates  an  application  to  the  Privy  Council  itself,  under 
the  circumstances,  by  humble  petition  to  Her  Majesty  in 
Council,  praying  for  a  review  of  the  judgment  or  a  re-hear- 
ing when  new  parties  will  be  made  appellants  in  the  cause, 
but  I  do  not  see  my  way  to  amending  a  record  in  a  cause 
which  had  passed  to  a  superior  tribunal  and  upon  which  it 
has  adjudicated. 

"  I  think  it  should  be  the  desire  of  every  tribunal  which 
is  subject  to  a  decision  or  revision  of  its  acts  by  a  superior 
tribunal,  to  have  its  conduct  submitted  to  the  approval  or 
disapproval  of  the  supreme  body,  and  it  is  a  satisfaction  to 
the  subordinate  or  lower  Court  to  have  corrections  made 
where  error  has  been  found  to  exist  in  its  judgments,  and  at 
other  times  to  have  recorded  approval  of  its  adjudications. 
I  have  endeavoured  to  see  by  what  means  we  can  aid  the 
the  petitioners  in  this  matter,  but  I  fail  to  see  that  they  can 
attain  it  by  this  course  of  procedure.  Their  application 
should  be  made  to  the  Privy  Council  itself,  and  if  this  were 
done  it  may  be  that  they  would  be  successful  in  having  the 
case  re-opened  under  directions  to  have  certain  preliminary 
steps  taken  to  which  the  respondent  should  be  a  party. 

"  I  cannot  allow  the  matter  to  pass  without  referring  to 
the  affidavit  made  by  the  trustees,  and  without  observing  on 
the  matters  which  they  set  up  in  answer  to  the  petition. 
My  surprise  is  that  there  was  not  a  meeting  of  the  creditors 
and  beneficiaries  of  the  institution  and  an  application  to  this 
Court  that  would  have  brought  home  to  these  trustees  the 
fact  that  they  are  not  in  the  position  they  regard  themselves 
as  holding.  I  cannot  overlook  the  manifest  contradictions 
presented  in  the  affdavit.  They  say  they  were  afraid  to 
incur  the  costs  of  continuing  the  appeal,  as  the  funds  at  their 
disposal  would  not  warrant  it ;  whereas  we  now  find  that 
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rthey  have  to  their  credit  a  sum  of  $62,090.    How  cau  they 
.explain  their  conduct  in  this  matter  with  the  necessity  which 
•exists,  and  which  statutably  exists,  of  acting  in  all  such  mat- 
ters of  importance  with  the  concurrence  and  approval  of  the 
-Court.    Even  in  the  compromise  of  ordinary  suits  or  claims 
they  have  applied,  as  they  were  bound  to,  for  that  approval. 
Here  in  a  matter  in  which  hundreds  of  thousands  of  dollars 
were  at  stake  and  where  a  principle  involving  the  liability 
.  of  others  to  the  Bank  or  its  trustees  is  to  be  passed  upon, 
they  never  considered  it  necessary  to  appeal  to  this  Court 
,for  approval  or  otherwise  as  to  the  course  they  intended  pur- 
suing in  this  matter.    They  go  to  the  trouble  and  put  them- 
selves out  of  the  way  by  asserting  in  the  affidavit  that  they 
had  not  been  approached.     What  is  the  meaning  of  "  ap- 
proached "  ?    Is  it  to  be  supposed  that  we  would  suspect 
them  of  permitting  anything  like  bribery  to  be  used  in  bring- 
.  about  the  termination  of  this  litigation.    What  necessity 
obliged  the  use  of  such  an  equivocal  term.    No  imputation 
.  appears  to  have  been  cast  upon  them  calling  for  such  an  ex- 
traordinary statement.     I  cannot  but  censure  the  conduct  of 
the  trustees  in  refraining  from  making  an  open  and  public 
statement  to  their  beneficiaries  of  the  steps  they  determined 
to  adopt  in  the  proceedings  referred  to, 

"  They  ask  us  whether  they  are  to  institute  proceedings 
.against  shareholders  for  their  liability  as  such  tor  the  bank. 
We  deliberately  state  we  must  decline  to  give  advice  in  a 
matter  in  which  we  may  hereafter  be  called  upon  to  adjudi- 
.cate  If  a  failure  in  such  actions  should  occur  the  trustees 
might  immediately  say  that  they  did  not  act  upon  their  own 
judgment  but  upon  the  Court's  directions.  We,  as  a  Court, 
would  be  compromising  ourbelves  by  giving  an  opinion  be- 
forehand upon  a  subject  that  was  certain  of  being  submitted 
for  a  judicial  decision. 

"  We  have  directed  the  trustees  to  file  their  accounts,  and 
it  is  by  reason  of  their  filing  their  accounts  we  have  been 
.enabled  to  discover  that  instead  of  their  having  no  money 
to  meet  the  costs  of  an  appeal,  they  have  a  sum  of  over 
$62,000  as  an  ascertained  balance  on  hand,  besides  other 
large  sums  which,  on  scrutiny  of  theae  accounts,  it  will  be 
found  ought  to  be  added  to  that  sum. 

"  The  petitioners  asked  that  the  costs  of  the  winding-up 
x>t  the  bank  be  retrenched.  An  order  was  made  in  1895  for 
.the  compensation  of  the  trustees,  and  now  that  the  credi- 
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tors  have  applied  the  order  has  been  specifically  rescinded. 
The  question  of  compensation  may  come  up  hereafter,  and 
it  will  be  awarded  according  to  the  circumstances  and  the 
manner  in  which  the  duties  of  their  trust  will  be  found  to- 
have  been  discharged.  I  cannot  assent  to  the  main  applica- 
tion of  the  petitioners  beyond  an  intimation,  as  already 
given,  that  the  petitioners  should  themselves  apply  to  the 
Privy  Council. 

"The  costs  of  these  proceedings  must  be  borne  by  the- 
trustees." 

Mr.  Horwood,  Q.C.,  and  Mr.  Clapp,  for  petitioners. 

Mr.  Johnson,  Q.C.,  for  trustees  of  the  bank. 


Trustees  BAINE,  JOHNSTON  &  CO.  v.  Re- 
ceivers of  the  UNION  BANK. 

1898,  January     By  the  Court. 

Banker  and  customer— Interest— Insolvency  of  bank,  right  to  charge  compound 

interest  after  date  of  insolvency— Insolvency  of  customer,  liability 

for  simple  interest,  when  it  ceases. 

Compound  interest  can  only  be  charged  whilst  the  relation  of  banker  and 
customer  exists ;  this  relation  ceases  on  the  happening  of  insolvency.  A 
customer  of  an  insolvent  bank  is  liable  for  simple  interest  to  the  trustees 
or  liquidators  of  the  bank  up  to  the  date  of  the  vesting  order  of  insolvency 
of  the  customer. 

This  is  a  special  case  in  which  the  opinion  of  the  Court 
is  asked  as  to  the  date  up  to  which  the  defendants  are  en- 
titled to  charge  interest  against  the  plaintiffs,  and  the  basis 
upon  which  said  interest  is  to  be  made  up.  By  the  Act 
59  Vic,  cap.  29,  the  Union  Bank  was  deemed  to  have  been 
insolvent  and  to  have  been  so  declared  on  the  10th  day  of 
December,  1894.  At  this  date  Baine,  Johnston  &  Co.  were 
indebted  to  the  bank  in  a  large  sum,  which  by  agreement 
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-vraa  bearing  compound  interest  at  current  legal  rate  made 
tip  ball-yearly.  On  the  10th  of  Jauuary,  1895,  an  order 
was  made  by  a  Judge  of  the  Supreme  Court  vesting  the 
•estate  of  Baine,  Johnston  &  Co.  in  Newfoundland  in  a  trus- 
tee under  the  law  of  Newfoundland  relating  to  insolvency. 
On  the  24th  of  April,  1895,  the  firm  of  Baine,  Johnston 
•A  Co.  was  formally  declared  insolvent  in  Newfoundland. 
The  firm  of  Baine,  Johnston  &  Co.  also  carried  on  business 
.at  Greenock,  in  Scotland,  and  on  the  26th  of  March,  1895, 
4in  order  was  made  for  the  sequestration  of  the  estate  in 
Scotland,  and  for  vesting  it  in  trustees  in  accordance  with 
ithe  law  of  Scotland. 

Under  these  facts,  how  is  the  interest  to  be  adjusted? 
We  are  of  opinion  that  the  right  to  charge  compound  inte- 
rest is  incidental  to  the  continuance  of  the  relation  of 
banker  and  customer — (Williamson  vs.  Williamson,  L.  R., 
7  Eq.,  646).  In  the  present  case  the  relation  of  banker  and 
•customer  ceased  upon  the  insolvency  of  the  bank  on  the 
10th  of  December,  1894,  consequently  compound  interest 
-can  be  charged  only  to  that  date.  After  that  date  simple 
interest  can  be  charged,  and  the  question  is,  up  to  what 
date?  The  plaintiffs  contended  (1)  that  interest  should 
-cease  on  the  10th  of  December,  1894,  the  date  of  the  insol- 
vency of  the  Union  Bank;  or  (2)  that  at  latest  interest 
should  cease  on  the  10th  of  January,  1895,  the  date  of  the 
vesting  order  in  insolvency.  The  defendants,  on  the  other 
thand,  contended  that  interest  was  payable  to  the  24th  of 
.April,  1895,  the  date  of  the  formal  declaration  of  insol- 
vency. 

We  are  of  opinion  that  from  the  10th  of  December,  1894, 
-when  compound  interest  ceased,  simple  interest  is  chargeable 
4o  the  10th  of  January,  1895,  the  date  of  the  vesting  order 
in  insolvency.  The  theory  in  insolvency  is  to  stop  all  things 
.at  the  date  of  the  insolvency  and  to  administer  the  wreck 
-of  the  insolvent's  property  as  it  stood  at  that  time:  In  the 
•earlier  English  cases  interest  was  provable  to  the  date  of  the 
issue  of  the  commission  in  bankruptcy.  Now,  under  the 
-(English)  Bankruptcy  Act,  1883,  provision  is  made  for  the 

Suiting  of  a  receiving  order  and  interest  is  provable  to  the 
te  of  such  receiving  order.  There  is  no  difference  in  prin- 
ciple between  the  earlier  cases  and  the  present  law,  but  only 
in  the  method  of  conducting  the  proceedings.    Our  vesting 
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order  in  insolvency  is  analogous  to  the  earlier  fiat  for  a  com-- 
mission  in  bankruptcy  and  to  the  present  (English)  receiv- 
ing order,  and  we  cannot  do  better  than  follow  the  principles-' 
which  have  been  recognized  for  so  many  years  The  ac- 
counts between  the  parties  will  therefore  be  adjusted  on  the* 
basis  of  charging  compound  interest  to  the  10th  of  Decem- 
ber, 1894,  and  simple  interest  from  that  date  to  the  10th  off 
January,  1895. 

Mr.  Horwood,  Q.C.,  for  plaintiffs. 

Mr.  Greene,  Q.C.,  for  defendants. 
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1898,  January.    Little,  C.  J. ;  Emerson,  J. ;  Morison,  <L- 

Tn*pa*s—Rail%Day  Co.  lolling  cattle  on  railway  track— Ctmtributory  negligence* 
Stop.gap,  meaning  of  in  44  Vie.,  cap.  f,  and  61  Vie.t  cap.  6. 

Under  61  Vic,  cap.  6,  there  is  nothing  by  which  *  party  can  be  charged  witi* 
the  liabilities  of  the  Newfoundland  Railway  Co.  under  the  Act  44  Vic.  r 
cap.  2,  and  even  under  this  Act  the  Newfoundland  Railway  Co.  had  im- 
posed on  them  no  liability  for  injury  done  to  cattle  when  trespassing  on* 
the  Company's  line  of  railway.  Section  29  of  61  Vic.,  cap.  6,  imposes  a* 
liability  only  on  the  contractor  to  prevent  cattle  from  straying  on  enclose*? 
private  property  through  which  the  line  of  railway  had  passed. 

This  was  an  appeal  to  the  Court  from  a  judgment  deliv- 
ered in  the  Central  District  Court  by  his  honor  Judge  Con- 
wy. The  appellant  instituted  an  action  there  for  the  re- 
covery of  damages  for  the  loss  of  his  cow  which  had  strayecP 
from  the  main,  or  public  road,  into  the  land  appurtenant  Ur 
the  railroad,  and  whilst  on  the  railway  track  it  was  run  over 
and  killed  by  a  passing  train. 

The  principal  ground  upon  which  the  appellant  rested  his* 
claim  was  that,  owing  to  and  in  consequence  of  the  negli- 
gence of  respondent  Beid,  in  failing  to  keep  and  maintain  a* 
stock-gap  or  fence  at  the  point  where  the  line  of  railroad1 
crosses  the  main  or  public  road  and  passes  through  enclosed* 
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private  property,  the  cow  in  straying  from  the  main  road 
entered  upon  the  lands  of  the  railway  and  whilst  on  the 
track  was  killed. 

This  obligation  the  defendant  contended  was  imposed  on 
respondent  both  at  common  law  and  by  statute. 

The  accident  occurred  on  the  eastern  side  of  the  Newtown 
road  where  it  is  crossed  by  the  line  of  railway,  and  at  some 
distance  in  on  the  line  of  track  from  the  main  road.  The 
respondent  denies  any  responsibility  on  his  part,  either  under 
statute  or  at  common  law  The  appellant's  lands  do  not 
adjoin  the  railway  track,  and  he  appears  to  have  been  well 
aware  of  the  condition  of  the  stock-gap  and  of  the  fact  that 
there  was  no  fence  there  to  prevent  stray  cattle  getting  upon 
the  track  from  the  public  road. 

The  judgment  rendered  in  the  Court  below  was  in  favor 
of  the  respondent,  and  I  concur  in  the  conclusion  arrived  at 
by  the  learned  Judge  on  the  common  law  rights  of  the  par- 
ties and  in  the  interpretation  of  the  particular  section  of  the 
statute  affecting  the  position  of  the  respondent  under  cir- 
cumstances and  state  of  facts  appearing  on  the  record. 

It  appears  that  the  appellant's  lands  are  not  connected 
with  the  railway  lands  nor  do  they  adjoin  them ;  that  on  the 
day  of  the  accident  he  permitted  his  cow  to  wander  or  stray 
at  large  and  that  she  grazed  and  strayed  over  and  along  the 
public  roads  and  wandered  thence  into  and  upon  the  rail* 
way  lands.  It  was  admitted  that  the  gap  or  opening  at  the 
crossing  of  the  railroad  was  unfenced,  of  this  he  was  well 
aware. 

Although  the  amount  at  issue  is  not  large,  still  it  may  be 
of  service  and  guidance  to  the  appellant  and  other  owners  of 
cattle,  to  make  brief  reference  to  the  common  law  principle 
having  relation  to  their  position  in  such  matters,  and  which 
must  be  observed  in  connection  with  these  stock-gaps  in  the 
absence  of  some  express  enactment  of  the  Legislature. 

For  instance,  we  find  in  adjudicated  cases  in  our  English 
Courts,  such  cases  as  that  of  The  Mandiester,  Sheffield  and 
Lincoln  R.  Co.  v.  Wallis,  U  C.  B.,  SIS;  also  of  The  Midland 
B  Co.  v.  Daykin,  17  C.  R,  126  ;  and  the  report  of  the  case  of 
Cox  v.  Burltdge,  IS  C.B.,  X.S.,  p.  430,  and  Fletcher  v.  Rylands, 
Z.R.  1  Ex ,  <&c,  and  of  the  character  of  the  qualified  rights 
parties  have  to  the  use  of  the  highways  and  the  results  fol- 
lowing on  a  negligent  care  of  stock  or  cattle  in  relation 
thereto.     In  a  judgment  delivered  in  one  of  these  cases  the 
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Judge  declared  the  law  on  the  subject  in  the  following 
terms: 

"  If  I  am  the  owner  of  an  animal  in  which  by  law  the 
right  of  property  can  exist,  I  am  bound  to  take  care  that  it 
does  not  stray  into  the  land  of  my  neighbor,  and  I  am  liable 
for  any  trespass  it  may  commit  and  for  the  ordinary  con- 
sequences of  that  trespass.  Whether  or  not  the  escape  of 
the  animal  is  due  to  my  neglegence  is  altogether  immaterial/* 

Furthermore,  it  is  briefly  stated  in  the  judgment  in  Dotat- 
ion v.  Payne,  8  Hy.t  BX.%  527  : 

"  If  the  cattle  are  on  the  highway  not  for  passage  but  to 
graze  such  user  is  unlawful,  for  the  public  rights  on  a  high- 
wey  are  but  to  pass  and  repass  thereon,  and  the  owner  of 
them  is  liable  for  an  entry  on  land  adjoining  the  highway. — 
Churchill  v.  Evans,  5  B.&  C,  SS7;  Boyle  v.  Tomlyn,  9  D.  and 

r,  ssor 

These  rulings,  in  the  main,  are  applicable  to  the  conditions 
existing  here,  but  are  qualified  to  a  certain  extent  by  a  local 
enactment  disentitling  a  party  to  recover  for  damages  caused 
by  cattle  breaking  into  or  trespassing  upon  lands  unless 
such  lands  were  enclosed  by  a  good  and  substantial  fence 
But  this  enactment  has  no  application  to  the  present  case. 

Unquestionably,  then,  the  appellant  was  so  far  contribu- 
tory in  bringing  about  the  accident  or  the  cause  resulting  in 
the  loss  for  which  he  sets  up  this  claim. 

But  if  there  were  a  liability  to  fence  as  against  stray  cat- 
tle belonging  not  only  to  persons  whose  lands  adjoined  the 
railway  lands,  but  also  as  against  the  straying  cattle  of  the 
public,  then  there  would  be  a  right  of  action  imported  against 
the  respondent. 

We  must  see,  then,  whether  the  respondent  is  bound  either 
by  statute  or  any  agreement  towards  owners  of  adjoining 
lands  or  others,  to  fence  off  or  otherwise  close  in  this  line  of 
track  from  occurrences  like  that  complained  of. 

In  the  judgment  appealed  from  it  is  stated  that  the  line 
of  railway  track  passes  at  the  locus  in  quo  through  enclosed 
private  property  and  that  the  Syndicate  Company,  the  ori- 
ginal owners  of  the  railway,  did  make  a  stock-gap  there,  and 
that  it  was  only  in  the  year  1897  it  was  taken  up  and  the 
fences  were  allowed  to  decay.  This  condition  of  things  ex- 
isted before  the  respondent  acquired  any  rights  or  control 
over  the  railway  or  assumed  any  obligations  such  as  now  ex- 
ist under  the  agreement  or  contract  existing  between  him 
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.and  the  Government,  who,  some  time  since,  became  the  ab- 
solute owners  of  the  railway  owned  by  the  late  Syndicate 
-Company. 

The  special  obligations  and  duties  of  the  respondent,  what- 
ever they  may  be,  and  his  contractual  relations  with  the 
Government  and  towards  the  public,  arose  in  April,  1898, 
and  are  incorporated  in  the  Act  of  61  Vic,  cap.  6  Before, 
however,  directing  attention  to  the  provisions  of  that  Act  in 
relation  to  the  present  question,  it  may  be  well  to  glance  at 
the  44  Vic,  cap.  2,  the  Act  under  winch  the  syndicate  com- 
pany were  bound  to  construct  and  operate  the  railroad. 
This  reference  is  merely  made  by  way  of  analogy,  and  to 
illustrate  the  contentions  of  both  parties  to  the  appeal,  and 
to  show  what  the  obligations  of  the  now  defunct  company 
were  under  that  statute  in  reference  to  this  matter  of  fenc- 
ing.   By  the  9th  section  it  was  enacted : — 

"That  stock-gaps  shall  be  made  by  the  company  where 
the  railway  passes  through  enclosed  private  property.  Such 
«tock-gaps  shall  be  made  where  the  line  of  railway  crosses 
the  line  of  enclosure,  or  in  lieu  of  the  stock-gaps  the  com- 
pany may  build  fences  an  each  side  of  the  railway  to.  prevent 
Any  straying  stock  from  going  on  the  company's  railway,  but 
in  all  localities  where  the  line  passes  through  unenclosed 
land  the  company  shall  not  be  obliged  to  erect  fences,  and 
«hall  not  be  responsible  or  liable  for  damage  to  any  person 
-whose  stock  may  be  killed  or  injured  by  reason  of  their 
trespassing  on  the  company's  line  of  railway." 

In  considering  the  effect  of  the  terms  of  this  sectiou  and 
^ascertaining  its  meaning,  it  is  clearly  apparent  that  under 
its  operation  it  was  intended  to  protect  the  owners  of  these 
private  lands  through  which  the  railway  might  run  from  the 
trespassing  of  cattle  which  might  stray  on  to  the  line  of 
railway  and  thence  into  and  upon  those  adjoining  lands.  It 
intended  also  to  protect  the  cattle  of  those  whose  lands  were 
passed  through  by  the  company's  lines  from  wandering  or 
straying  on  to  the  railway  track,  and  clearly  was  not  in- 
tended to  operate  for  the  protection  of  the  straying  ctltle  of 
outsiders. 

If  the  section  did  not  leave  it  optional  with  the  company 
to  substitute  fencing  along  both  sides  of  the  track,  then  the 
language  would  be  subject  to  the  restricted  construction  and 
the  liability  to  retain  the  stock-gaps  would  be  undoubted. 
This  section  has  already  received  judicial  construction  at  the 
hands  of  this  Court  in  a  case  decided  her  in  the  year  1883. 
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It  whs  then  laid  down  by  the  Court  that  "  in  any  view  of 
the  case  that  we  can  take  under  the  evidence,  we  cannot- 
perceive  any  liability  on  the  part  of  the  appellant  (the  Syn. 
Co.),  as  by  no  portion  of  the  Act  is  it  compulsory  upon  them 
to  erect  fences  along  the  line  of  rail,  but  with  regard  to  en- 
closed land  they  would  be  bound  to  erect  stock-gaps,  or,  at- 
their  option,  to  substitute  fences  along  the  line.1' 

But,  at  present,  to  further  determine  the  statutable  obli- 
gations of  the  respondent  in  this  appeal,  we  must  have  resort- 
to  and  be  governed  by  the  construction  of  the  terms  of  ther 
Act  of  our  Legislature  declaring  and  defining  his  contractual- 
relations  with  the  Government  and  his  particular  obligation 
in  this  matter. 

By  the  29th  section  of  that  Act  (the  61  Vic,  cap.  G),  it  is- 
enacted  that  stock-gaps  shall  be  made  and  "  maintained  by 
the  contractor  when  the  line  of  railway  passes  through  en- 
closed private  property.  Such  stock-gaps  shall  be  made- 
where  the  line  of  railway  crosses  the  line  of  enclosure,  or,  fry 
lieu  of  the  stock-gaps,  the  contractor  may  build  fences  o» 
each  side  of  the  railway  to  prevent  any  straying  stock  fronv 
going  on  to  the  railway." 

This,  then,  is  the  only  section  of  the  Act  which  we  caw 
apply  to  the  present  contention.  It  will  be  seen  by  it  that- 
it  is  confined  in  its  operation  to  the  protection  of  private- 
land,  as  heretofore,  through  which  the  line  may  pass,  and 
leaves  it  still  optional  with  the  contractor  (the  respondent)* 
to  substitute  fonces  along  the  line  for  stock-gaps,  and  also- 
fences  in  lieu  of  the  latter  where  the  line  passes  through  the- 
enclosed  lands. 

In  its  operation,  therefore,  it  in  no  way  assists  the  appel- 
lant in  these  proceedings,  nor  does  it  extend  relief  or  protec- 
tion to  others  whose  cattle,  in  the  absence  of  stock-gaps  at- 
these  crossings,  may  have  been  killed  whilst  straying  into* 
the  contractor's  lands  and  upon  his  line  of  track  from  the 
public  road.  It  seems  to  be  a  means  of  protection  to  the- 
owners  of  the  private  property  through  which  the  line  may 
pass,  and,  to  emphasize  this  meaning  or  interpretation,  we- 
find  that  by  the  language  of  the  30th  section  and  its  sub* 
sections  it  provides  that  within  three  months  after  the  con- 
struction of  the  new  branch  line  leading  into  St.  Johu'a* 
(West  End)  on  any  section  or  lot  of  land  which  is  occupied, 
Ac,  the  contractor  shall  erect  and  maintain  fences  over  such 
section  on  each  side  of  the  railway,  &c,  and  cattle  guards  at- 
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all  railway  crossings,  &c,  to  prevent  cattle  and  other  animals- 
from  getting  in  on  the  railway.    These  are  new  and  substan- 
tive provisions  to  be  applied  in  the  construction  of  the  pro- 
posed new  line  of  road  mentioned  in  the  Act,  and,  unfortu- 
nately, have  no  application  to  the  present  contentions. 

In  connection  with  the  subject  of  the  absence  of  any 
statutable  protection  for  the  loss  of  the  cattle  straying  from* 
the  main  line  of  road  on  to  and  upon  the  track  and  being 
there  killed,  it  may  be  noted  that  the  owners  of  cattle  are" 
similarly  exempt  from  indemnity  or  right  of  action  under 
the  terms  set  out  in  the  English  Bailway  Clauses'  Act,  1845. 
In  a  decision  on  the  application  of  the  20th  section  of  the* 
Act  it  is  observed  that  the  section  imposes  on  the  company 
only  the  common  law  liability  of  a  person  bound  by  pre- 
scription to  repair  fences,  i.  e.,  they  are  bound  to  repair  only 
for  the  benefit  of  the  owners  and  occupiers  of  the  adjoining" 
lands — Dawson  v.  Mid  B.  Co.,  L.  R.  &  Ex.,  5.  The  duty  im^ 
posed  by  the  section  dops  not  extend  to  animals  straying" 
from  a  highway  adjoiuiug  the  railway.  The  rule  is  laid 
down  in  Wallis'  case-already  cited. 

Under  all  the  circumstances  I  consider  that  upon  the  two- 
matters  of  law  referred  to,  and  upon  the  facts  on  the  record, 
the  judgment  of  the  Court  below  should  not  be  disturbed,- 
and  that  this  appeal  should  be  dismissed  with  costs. 


Mk.  Justice  Morison: 

This  is  an  appeal  from  the  judgment  of  the  Central  Dis- 
trict Court. 

The  appellant  is  the  owner  of  a  cow  which,  straying  on* 
respondent's  railway  track,  was  killed  by  a  passing  train. 
The  killing  of  the  cow  was  admitted  by  respondent.  It  was 
also  admitted  (1)  that  where  the  cow  was  killed  the  line  of 
railway  passed  through  enclosed  private  property  ;  and  (2), 
that  there  was  no  stock-gap  or  fence  at  or  near  the  place 
where  the  cow  was  killed. 

The  Judge  in  the  Court  below  delivered  judgment  in  favor 
of  the  respondent,  and  the  appellant  now  brings  this  appeal 
on  the  grounds  (1)  that  the  respondent  was  bound  to  make* 
and  maintain  a  stop-gap  or  fence  at  or  near  the  place  where' 
the  cow  was  killed  sufficient  to  prevent  cattle  from  straying 
on  the  railway ;  and  (2)  that  the  killing  of  the  cow  was  due- 
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to  the  negligence  of  respondent  in  failing  to  make  and  main- 
tain euch  stock-gap  or  fence. 

The  Judge  in  the  Court  below  found  as  matter  of  fact  that 
the  killing  of  the  cow  was  not  due  to  the  absence  of  a  stock- 

fap  or  fence,  and  decided  as  matter  of  law  that  the  respon- 
ent  was  not  liable  to  make  good  the  loss  either  (1)  at  com- 
mon law  or  (2)  by  statute. 

The  principal  contention  of  the  appellant,  and  in  fact  the 
-only  one  with  which  we  as  a  Court  of  appeal  have  to  deal  is 
the  alleged  liability  of  the  respondent  to  make  and  maintain 
a  stock-gap  or  fence  at  or  near  the  place  where  the  cow  was 
tilled.  The  respondent  raised  as  a  further  ground  of  de- 
fence that  there  had  been  contributory  negligence  on  the 
part  of  the  appellant,  and  the  Judge  in  the  Court  below 
lound,  as  matter  of  fact,  that  there  had  been  such  contribu- 
tory negligence.  This  being  a  decision  upon  a  matter  of 
fact  the  finding  of  the  Court  below  would  be  regarded  by 
this  Court  as  final,  and  would  of  itself  be  sufficient  to  justify 
the  dismissal  of  the  appeal  without  further  enquiry. 

The  liability  of  the  respondent  at  common  law  was  also 
raised  before  the  Court  below,  but  was  not  relied  upon  by 
the  appellant  in  the  argument  before  us.  If  it  were  neces- 
sary to  decide  this  point  I  would  have  no  hesitation  in  con- 
curring with  the  finding  of  the  Judge  in  the  Court  below. 
At  common  law  the  cow  must  be  regarded  simply  as  a  tres- 
passer upon  the  property  of  the  respondent  who  was  under 
no  obligation  to  prevent  injury  happening  to  it.  The  killing 
<of  the  cow  was  undoubtedly  a  loss  to  the  appellant,  but  so 
iar  as  the  respondent  is  concerned,  it  is  what  the  law  terms 
damnum  absque  injuria. 

I  now  come  to  the  only  point  of  importance  in  the  case, 
namely,  the  ascertainment  of  the  statutable  liability  (if  any) 
-of  the  respondent  for  the  loss  of  the  cow.  In  this  connec- 
tion the  appellant  takes  two  positions  (1)  that  the  respon- 
dent is  liable  to  make  and  maintain  stock-gaps  or  fences  in 
the  same  manner  and  to  the  same  extent  as  the  Newfound- 
land Railway  Company  was  liable  to  do  under  the  Act 
44  Via,  cap.  2 ;  and  (2)  that  the  respondent,  under  sec.  29 
of  the  Act  61  Via,  cap.  6,  is  liable  to  maintain  a  stock-gap 
or  fence  at  or  near  the  place  where  the  cow  was  killed  suffi- 
cient to  prevent  cattle  from  straying  on  the  line. 

The  obligations  of  the  Newfoundland  Eailway  Compauy 
in  this  connection  are  contained  in  section  9  of  the  Act 
.44  Vic,  cap.  2,  which  reads  as  follows : — 
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"Stock-gaps  shall  be  made  by  the  Syndicate  Company 
where  the  line  of  railway  passes  through  enclosed  private- 
property.  Such  stock-gaps  shall  be  made  where  the  line  of 
railway  crosses  the  line  of  enclosure ;  or,  in  lieu  of  the  stock- 
gaps,  the  Syndicate  Company  may  build  fences  on  each  side- 
of  their  railway  to  prevent  any  straying  stock  from  going  on 
the  said  Syndicate  Company's  railway ;  but  in  all  localities- 
where  the  line  passes  through  unenclosed  land,  the  Syndi- 
cate Company  shall  not  be  obliged  to  erect  fences,  and  the' 
Syndicate  Company  shall  not  be  responsible  or  liable  for 
damage  to  any  person  whose  stock  may  be  killed  or  injured 
by  reason  of  trespussing  on  the  company's  line  of  railway." 

So  far  as  I  can  ascertain  from  the  case  sent  up  from  the 
Court  below,  there  was  no  evidence  to  show  that  the  liabili- 
ties of  the  Newfoundland  Railway  Company,  under  the  Act 
44  Vic,  cap.  2,  had  devolved  upon  the  respondent.  The  only 
evidence  before  us  of  the  respondent's  position  in  connection 
with  the  ownership  or  operation  of  the  line  of  railway  upou 
which  the  cow  was  killed  is  the  Act  61  Vic,  cap.  6.  of  which 
being  a  public  Act,  we  can  take  judicial  notice.  From  this- 
Act  must  be  gathered  the  measure  of  the  respondent's  lia- 
bility, and  I  can  find  nothing  in  it  to  justify  the  contention 
of  the  appellant  that  the  respondent  is  charged  with  the 
liabilities  of  the  Newfoundland  Railway  Company  under  the 
Act  44  Vic,  cap.  2.  Thi9  being  so,  it  is  not  necessary  i  Imt 
I  should  take  any  further  trouble  to  ascertain  the  true  mean- 
ing of  section  9  quoted  above.  I  am  further  relieved  fron* 
the  necessity  for  prosecuting  this  enquiry  by  a  knowledge  of 
the  fact  that  this  Court  has  already  rendered  a  decision  upon 
this  section  in  the  case  of  Rourke  v.  The  Newfoundland  Rail- 
way  Company,  (March,  1883),  in  which  the  Court  was  unani- 
mously of  opinion  that  this  section  imposed  no  liability  on 
the  company  for  injury  done  to  cattle  trespassing  upon  the- 
company's  line  of  railway.  I  consider  myself  bound  by  that 
decision,  and  see  no  reason  for  dissenting  from  the  conclu- 
sion then  arrived  at. 

This  leaves  only  the  question  of  the  liability  of  the  res- 
pondent to  make  and  maintain  stock-gaps  or  fences  under 
section  29  of  the  Act  61  Vic,  cap.  6,  to  be  disposed  of.  This 
section  reads  as  follows : — 

"Stock-gaps  shall  be  made  and  maintained  by  the  con- 
tractor when  the  line  of  railway  passes  through  enclosed 
private  property.     Such  stock-gaps  shall  be  made  where  the* 


126  BEAKNS  v.  EEID. 

line  of  railway  crosses  the  line  of  enclosure ;  or,  in  lieu  of 
the  stock-gaps,  the  contractor  may  build  fences  on  each  side 
.of  the  railway  to  prevent  any  straying  stock  from  going  on 
to  the  railway." 

Unless  this  section  car  he  construed  to  mean  that  where 
-the  line  of  railway  passes  through  enclosed  private  property 
the  contractor  is  bound  to  prevent  all  straying  stock  from 
.going  on  the  railway,  the  contention  of  the  appellant  must 
fail.  Can  any  such  wild  and  extensive  scope  be  given  to  the 
.operation  of  this  section  ?  I  think  not.  In  my  opinion  the 
meaning  of  this  section  is  that  the  contractor  is  only  bound 
to  prevent  cattle  from  straying  upon  enclosed  private  pro- 
perty through  which  the  line  of  railway  had  passed.  To 
^effect  this  he  may  either  make  stock-gaps  or  fence  the  line 
.of  railway  on  each  side.  That  this  construction  of  the  sec- 
tion is  the  correct  one  is  made  more  apparent  by  a  reference 
to  the  next  section  of  the  same  Act.  If  the  Legislature  had 
intended  to  give  to  section  29  the  construction  contended 
for  by  the  appellant  there  would  have  been  no  necessity  for 
the  detailed  provisions  of  section  30.  In  enacting  section 
29  the  intention  of  the  Legislature,  so  far  as  I  can  see,  was 
not  to  increase  the  liability  of  the  contractor  in  respect  of 
.straying  cattle,  but  only  to  provide  a  measure  of  protection 
to  the  owners  of  enclosed  private  property  through  which 
the  line  of  railway  passed. 

Having  come  to  this  conclusion,  there  is  nothing  for  me 
to  do  but  to  sustain  the  judgment  of  the  Court  below,  and 
to  dismiss  the  appeal  with  costs. 


Mr.  Justice  Emekson: 

This  is  an  appeal  from  the  Central  District  Court. 

The  appellant  is  a  farmer  on  the  Newtown  road,  St.  John's, 
and  the  respondent  is  the  operator  of  the  Newfoundland 
Eailway. 

The  appellant  claims  damages  sustained  by  reason  of  the 
alleged  negligence  of  the  respondent  in  leaving  open  a  stock 
gap  on  the  railway  line  near  Newtown  road,  whereby  the 
appellant's  cow,  straying  on  the  line,  was  killed  by  the  rail- 
way. 

It  was  admitted  at  the  hearing  of  the  Court  below  that 
the  animal  was  killed  by  the  railway  operated  by  the  re- 
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4pondent;  that  there  was  no  stock-gap  at  or  near  the  point 
at  which  it  was  killed ;  but  as  a  defence  the  defendant  said, 
in  substance : 

(1)  That  he  was  not  liable  either  by  statute  or  common 
law  for  the  alleged  damage. 

(2)  That  the  appellant  had  been  guilty  of  "  contributory 
negligence." 

It  was  contended  for  the  plaintiff  in  the  Court  below  that 
the  defendant  was  liable  for  the  injury  at  common  law,  but 
that  Court,  following  well-known  principles,  decided  that 
upon  that  head  the  defendant  was  in  no  way  responsible  for 
the  damage  resulting  from  the  accident.  Judge  Conroy,  who 
tried  the  case  in  the  District  Court,  has  sent  up  an  able  and 
exhaustive  judgment  upon  the  question  of  the  defendant's 
liability  at  common  law,  and  we  feel  we  cannot  better  ex- 
press the  reasons  for  our  conclusion  on  that  part  of  the  case 
than  by  quoting  the  language  of  that  learned  gentleman's 
judgment  in  the  District  Court.     He  says : 

"  The  burden  of  proof  is  on  the  plaintiff  to  show  that  the 
omission  to  make  a  stock-gap  at  a  level  crossing  constitutes 
at  common  law  a  breach  of  duty  to  the  public  or  a  public 
nuisance.  Mr.  Morine  cited  at  the  trial  a  number  of  autho- 
rities distinctly  adverse  to  the  position  of  the  defendant's 
liability  at  common  law,  and  in  my  opinion  they  are  con- 
clusive. 

The  authorities  are  directed  mostly  to  a  discrimination  of 
liabilities  more  complicated  and  involved  than  those  disclo- 
sed by  the  circumstances  of  this  case,  which  are  compara- 
tively simple. 

"  Without  going  in  detail  into  this  array  of  cases,  I  may 
refer  to  a  familiar  one  of  old  standing,  which,  though  not 
quoted,  I  hold  to  be  quite  apposite.  In  Groucott  v.  Williams, 
L.J.  82,  QB.,  p.  #87,  the  animal  killed  was  rightly  upon  the 
land  where,  by  appellant's  negligence,  it  was  killed. 

" '  If  it  had  no  right  in  the  field  it  is  clear/  says  Black- 
burne,  J.,  in  concurring  with  the  other  members  of  the  Court, 
*  there  would  be  no  obligation  to  prevent  wrong  happening.' 
Again  the  learned  judge  cites  with  approval  Blith  v.  Topham, 
[Cro.  temp  Jac),  where  the  wrong,  on  all  fours  with  that 
complained  of  here,  the  loss  of  a  wandering  mare  was  held 
to  be  without  remedy,  being  damnum  absque  injuria. 

"  The  nice  questions  of  law  and  fact  discussed  in  the  cases 
quoted  by  counsel  for  defendant,  hardly  arise  here.     This 
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accident  did  not  occur  on  the  crossing,  the  common  highway 
of  the  public,  and  of  defendant's  train,  and  therefore  no  fine 
distinctions  as  to  whether  the  cow  was  '  being '  on  the  high- 
way or  '  passing  and  re- passing '  in  the  lawful  use  of  the 
public  easement  (Dovaston  v.  Payne,  2  H.B.,  528),  and  put 
off  her  guard  by  the  defendant's  invitation  to  cross,  call  for 
my  determination. 

"  The  accident  happened  east  of  the  crossing  on  the  defen- 
dant's laud,  where  the  public  have  no  easement,  and  where 
the  cow  was  a  trespasser,  unless,  as  plaintiff  contends,  it  can 
be  held  that  she  was  there  an  invited  guest. 

"  The  doctrine  of 4  invitation '  can  hardly  apply  when  she 
was  there  without  any  benefit  to  defendant ;  and  in  fact  she 
was  a  vagrant,  and  the  policy  of  the  law  is  against  the  va- 
grant. She  did  not  come  on  his  land  for  the  defendant'* 
advantage,  nor  in  the  course  of  the  execution  of  any  contract, 
nor  misled  by  any  confidence,  falsely  inspired  by  him,  unless 
he  was  obliged  by  statute — as  I  have  just  held  he  was  not — 
to  keep  up  the  stock-gap. 

"  If  I  neglect  to  fence  my  land  or  property  and  my  neigh- 
bor's cattle  trespass  on  me,  I  have  a  remedy  at  common  law, 
for  he  is  bound  to  keep  his  cattle  off  my  land,  but  a  local 
statute  bars  my  common  law  remedy. 

"  So  if  defendant  were  to  sue  plaintiff  fpr  trespass  he  would, 
his  fence  not  being  up,  have  no  redress  and  his  action  would 
fail. 

"  But  even  at  common  law  there  may  be  circumstances 
under  which  I  am  bound  to  keep  my  neighbor's  cattle  off 
my  land. 

If  I  have  any  dangerous  place  or  thing,  a  pit,  a  cliff,  a  poi- 
sonous plant  (Crowhurst  v.  Amers?iam,BtB.  48,L.J.  Ex.  109 )r 
of  which  the  public  have  no  reason  to  have  knowledge,  I  am 
bound,  at  my  peril,  to  keep  off  the  cattle  of  the  public.  This 
rule  of  liability  comes  under  the  authority  of  the  leading 
case  of  liylands  and  Fletcher. 

"  Now,  had  not  the  defendant  a  dangerous  thing  on  his 
land,  a  locomotive  engine,  the  user  of  which  is  attended  with 
great  risk  to  the  neighboring  public  from  which  he  should 
take  means  proportionate  to  the  danger  to  ward  off  cattle  ? 

"  Here  we  must  distinguish.  If  I  am  carrying  on  in  the 
public  view  a  business  which  requires  for  its  operation  dan- 
gerous machinery  or  poisonous  articles,  as  if  I  am  a  miller 
or  a  dyer,  as  long  as  I  carry  on  that  business  in  the  ordinary 
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way  I  have  not  the  duty  of  fencing  myself  off  from  the  rest 
of  the  world. 

"  Defendant  was  carrying  on  his  usual  business  in  his  usual 
way,  and,  admitting  it  to  be  a  hazardous  business,  we  have 
the  authority  of  Devine  v.  iV".  R.  Co.  for  holding  that  he  has- 
not  upon  him  the  strict  duty  of  protecting  the  public  from 
themselves  or  preserving  them  from  risks  which  they  have 
every  reason  to  expect,  risks  that  are  obvious  to  anyone 
using  common  care 

Then  the  learned  judge  goes  on  to  deal  with  the  plea  of 
"  contributory  negligence,"  and  says :  # 

"But  granting  for  argument  Rake  that  defendant  was 
guilty  of  negligence  at  common  law,  defendant  says  that 
plaintiff  has  no  just  claim  to  the  assistance  of  the  law  as  his 
own  want  of  care  contributed  to  the  accident ;  in  other 
words,  defendant  sets  up  the  plea  of  '  contributory  negli- 
gence ' 

"  The  plaintiff,  according  to  the  custom  of  farmers,  sent 
his  cows  in  the  morning  to  the  woods  near  the  sand-pits  to- 
pasture  The  cow  in  question  wandered  from  the  commons,, 
and  returning  passed  its  master's  house,  came  by  a  back 
way  upon  the  Newtown  road  and  thence  upon  the  railway 
enclosure,  not  via  the  track  where  the  stock -gap  (or  that 
part  which  I  have  called  a  grating)  had  been  formerly  laid 
by  the  N.  E.  Co.,  but  by  the  side  of  the  track  where  the 
cross  or  connecting  fence  has  been  kept  up  by  them. 

"  According  to  the  evidence  of  the  plaintiff  the  movements 
of  the  animal  were  actuated  by  motives  not  unconnected 
with  instincts  tending  to  the  perpetuation  of  the  species,. 
and  this  condition  of  affairs  was  peculiarly  within  the  plain- 
tiff's knowledge  and  called  for  special  precautions  and  a 
keener  watchfulness. 

"  The  plea  of  "  contributory  negligence  "  is  by  way  of  con- 
fession and  avoidance,  and  raises  the  question,  Whose  default 
was  the  proximate  or  decisive  cause  of  the  wrong  ?  The 
rule  of  law  deduced  from  the  cases  of  Davies  v.  Mann,  12  M, 
and  W.y  546 ;  and  Badley  v.  N.L.  &  N.W.R.  Co.,  Ifi  B.J.,  Ex.r 
673,  appears  to  be :  He  who  last  has  an  opportunity  of  avoid- 
ing the  accident  (notwithstanding  the  negligence  of  the 
other)  is  solely  responsible,  being  in  the  main  the  cause  of 
the  injury.  In  this  case  plaintiff  had  an  opportunity  of 
avoiding  the  accident,  if,  as  was  his  duty,  he  watched  his- 
cows  and  had  a  person  in  charge  of  them  to  keep  them  from 
9 
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straying,  for  '  no  man  can  be  bound  to  repair  for  the  benefit 
of  those  who  have  no  right.'  Pom/ret  v.  Rycroft,  1  Wins. 
Saunders,  828." 

In  all  of  this  reasoning  we  fully  and  entirely  concur,  and 
we  would  dismiss  this  appeal  without  further  observation,  if 
the  question  of  the  alleged  statutory  liability  did  not  call 
for  some  further  notice.  It  will  be  observed  that  the  con- 
tention of  the  plaintiff  on  this  head  proceeded,  in  this  Court 
and  in  the  District  Court,  upon  the  assumption  that  a  sec- 
tion of  the  charter  of  the  Newfoundland  Railway  Company 
imposed  a  liability  on  the  company  to  erect  and  maintain 
4  stock  -gaps '  for  the  protection  of  the  public  against  injuries 
to  cattle  by  the  company's  railway,  and  that  this  liability 
descended  (so  to  speak)  to  the  present  operator,  Reid,  under 
the  contract  by  which  he  undertook  to  operate  the  railway 
for  a  given  number  of  years.  The  Court  below  dealt  very 
exhaustively  with  the  question  whether  Reid,  when  he  un- 
dertook to  operate  the  Newfoundland  Railway,  accepted  the 
burdens  imposed  upon  the  old  company  under  its  charter, 
And  was  of  opinion  that  the  new  contract,  being  with  the 
Government,  who  had  become  owners  of  the  railway  by  pur- 
chase from  the  original  charterers  or  their  assigns,  imposed 
no  other  or  further  liability  on  Reid  than  was  contained  in 
Iris  contract  or  was  imposed  upon  him  by  common  law.  But 
we  do  not  feel  called  upon  at  present  to  express  a  decided 
opinion  on  this  point,  principally  because  we  feel  that  before 
such  a  broad  question,  affecting  as  it  may  other  rights  under 
these  contracts,  should  be  determined  we  should  have  before 
us,  at  least,  the  text  of  the  contract  or  assignment  by  which 
the  Government  became  the  owners  of  the  railway  from  the 
Newfoundland  Railway  Company  or  its  assigns ;  and  secondly, 
because  it  is  not  necessary  to  decide  such  a  question  on  this 
appeal,  as  we  are  of  opinion  that,  even  if  the  law  cast  upon 
the  Government  the  statutory  burdens  and  liabilities  of  the 
Newfoundland  Railway  Company's  Charter,  nothing  can  be 
found  iu  that  charter  whereby  the  company,  if  they  were 
now  the  defendants,  could  be  held  responsible  for  the  dam- 
age resulting  from  the  injuries  complained  of  in  this  action. 

The  section  of  the  company's  charter  relied  upon  by 
Mr.  McNeily,  Q.C ,  and  given  by  him  every  meaning  which 
his  ingenuity  could  devise,  in  favor  of  his  client,  is  as  fol- 
lows : — 

"Stock-gaps  shall  be  made  by  the  Syndicate  Company 
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^rhere  the  line  of  railway  posses  through  enclosed  private 
.property.  Such  stock-gaps  shall  be  made  where  the  line  of 
.railway  crosses  the  line  of  enclosure ;  or,  in  lieu  of  stock- 
gaps  the  Syndicate  Company  may  build  fences  on  each  side 
.of  the  railway  to  prevent  any  straying  stock  from  going  on 
the  said  company's  railway;  but  in  all  localities  where  the 
.line  passes  through  unenclosed  land  the  Syndicate  Company 
shall  not  be  obliged  to  erect  fences,  and  the  Syndicate  Com- 
pany shall  not  be  responsible  or  liable  for  damage  to  any 
v  person  whose  stock  may  be  killed  or  injured  by  reason  of 
trespassing  on  the  company's  line  of  railway/1 

The  plaintiff's  counsel  took  it  for  granted  (certainly  in  the 
Court  below,  and  seemed  surprised  when  this  Court  sug- 
gested at  the  argument  another  construction),  that  the  sec- 
tion was  passed  for  the  purpose  of  casting  a  duty  on  the 
.Newfoundland  Railway  Company  of  erecting  stock-gaps  for 
.the  purpose  of  the  protection  of  the  straying  cattle  of  the 
-general  public.  We  must  admit  that  the  section,  like  many 
more  sections  of  the  charter  which  have  come  before  this 
Court  for  judicial  interpretation,  is  very  loosely  worded,  but 
we  are  of  opinion  that  a  more  careful  perusal  and  analysis 
•will  show  that  the  meaning  put  upon  the  section  by  the 
ilearned  counsel  for  the  plaintiff,  is  not  the  meaning  which 
vthe  legislature  intended  it  should  have 

We  take  it  that  this  section  is  not  intended  as  a  protec- 
tion to  the  general  public — not  intended  to  protect  cattle  of 
the  public  from  being  injured  or  killed  by  preventing  them 
irom  straying  on  the  company's  line  of  railway.  The  con- 
struction is  clear  from  the  wording  of  the  section,  for,  loose 
as  it  is,  we  must  so  construe  it  as  to  make  all  parts  of  it  as 
.consistent  as  possible : 

"  Stack-gaps  shall  be  made  by  the  Syndicate  Company  where 
the  line  of  railway  passes  through  enclosed  private  property!' 

If  the  section  ended  there  it  might  be  contended  that  the 
^command  to  erect  such  stock-gaps  imposed  a  statutory  duty, 
for  the  breach  of  which  a  party  suffering  loss  by  injury  to 
Jbirf  cattle  might  maintain  an  action.  Far  from  doing  that, 
however,  the  section  goes  on  to  exempt  them  from  erecting 
.stock-gaps,  provided  they  do  something  instead.  It  is  best 
to  quote  the  section,  which  goes  on  to  say — "  Such  stock- 
gaps  shall  be  made  where  the  line  of  railway  crosses  the  line 
.of  enclosure;  or,  in  lieu  of  stock-gaps,  the  Syndicate  Company 
may  build  fences  on  each  side  of  the  railway  to  prevent  stray- 
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ing  stock  from  going  on  the  said  Syndicate  Company's  rail- 
way? It  is  clear,  therefore,  that  when  the  legislature  gave 
the  company  the  power  of  erecting  stock-gaps,  or  in  lieu 
thereof  to  erect  fences  on  each  side  of  the  railway,  it  had 
#  some  other  object  in  view  than  the  protection  of  the  general 
public  from  the  dangers  to  its  straying  cattle.  We  are  also- 
led  to  this  conclusion  by  the  succeeding  words  of  the  sec- 
tion. If  its  object  was  to  protect  the  public,  surely  it  was 
in  localities  where  the  line  passed  through  public  lands  that 
8tock-gaps  would  be  most  needed,  but  instead  of  protecting 
the  public  at  these  points  the  section  says  nothing  about 
stock-gaps  where  the  line  passes  through  public  lands,  and 
expressly  exempts  the  company  from  the  necessity  of  fenc- 
ing its  line  by  providing  that  "  in  all  localities  where  the  line 
passes  through  unenclosed  land  the  company  shall  not  be  obliged 
to  erect  fences  n  And,  as  if  to  leave  no  douht  as  to  its  mean- 
ing, the  section  winds  up  with  the  declaration  that  "the 
Syndicate  Company  shall  not  be  responsible  or  liable  for 
damage  to  any  person  whose  stock  may  be  killed  or  injured 
by  reason  of  trespassing  on  the  company's  line  of  railway." 

What,  then,  it  may  be  asked,  is  the  intention  or  meaning 
of  the  section,  and  for  what  object  was  it  inserted  in  the 
charter  ?  Clearly  the  object  was  to  protect  the  owners  of 
enclosed  private  property  through  which  the  railway  may 
have  gone.  Let  us  take  an  illustration  of  a  large  enclosed 
field  two  or  three  hundred  yards  in  length.  It  becomes  ne- 
cessary to  divide  this  property  in  the  construction  of  the 
railway  through  it.  It  would  be  manifestly  unfair  to  com- 
pel the  owner  of  such  land  to  maintain  two  fences,  one  on 
each  side  of  the  railway,  to  protect  his  land  against  straying 
cattle,  but  there  was  no  reason  why  the  company  should 
keep  his  cattle  off  the  railway,  if  the  common  law  threw 
upon  him  the  duty  of  doing  so,  in  his  own  interest.  But  it 
would  be  inequitable  that,  having  cut  his  land  in  two,  the 
company  should  permit  the  cattle  of  the  public  to  stray 
over  the  track  and  on  to  the  land.  Therefore  the  statute  so 
far  protected  him  as  to  compel  the  company  to  erect  stock- 
gaps  at  the  point  where  the  railway  cut  the  line  of  enclo- 
sure. These  gaps  would  prevent  cattle  from  coming  in  on 
the  track  and  consequently  straying  on  his  property.  la 
some  instances,  however,  the  private  land  taken  would  be 
of  inconsiderable  extent,  and  in  these  cases  it  would  be  more 
economical  for  the  company,  and  perhaps  more  desirable  in 
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the  interests  of  the  private  property-owner,  that  a  fence 
should  be  erected,  and  consequently  the  option  was  given 
the  company  of  substituting  the  fences  on  each  side  of  the 
railway  for  the  stock-gaps  at  the  line  of  enclosure.  This  is 
the  only  reasonable  construction  of  which  the  section  is 
-capable — any  other  construction,  in  view  of  the  option  which 
the  company  had  as  to  stock-gaps  at  the  line  of  enclosure  or 
fences  along  the  line  of  railway,  would  end  in  a  meaningless 
-absurdity. 

This  charter  was  granted  by  the  Legislature  to  the  New- 
foundland Railway  Company  in  1881,  and,  in  the  year  1885, 
the  case  of  Rourke  vs.  Tht  Newfoundland  Railway  Company 
was  heard  in  this  Court  on  appeal  from  the  District  Court. 
The  present  Judge  Conroy  held  in  that  case  that  the  com- 
pany was  liable  for  the  damage  to  the  plaintiff's  cattle  com- 
mitted by  the  Railway  Company.  The  Supreme  Court, 
•composed  of  Chief  Justice  Carter,  Mr.  Justice  Hayward  and 
Mr.  Justice  Pinsent,  unanimously  reversed  the  decision  of 
the  District  Court,  and,  although  the  facts  in  Rourke  vs  The 
N.  I.  R  Co.  were  much  stronger  in  favour  of  the  plaintiff 
than  in  this  case,  held  that  the  company  was  not  responsible 
-for  the  injury  done  to.  cattle  while  trespassing  on  the  com* 
pany's  line  of  railway. 

For  these  reasons  we  must  sustain  the  judgment  of  the 
District  Court,  and  order  that  the  appeal  be  dismissed  wilt 
•costs. 

Mr.  McNeily,  Q.C.,  for  plaintiff  (appellant). 

Mr.  Morine,  Q.C.,  for  defendant  (respondent). 
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1898,  January.    Little,  C,  J. ;  Moeison,  J. 

Railway  Act  66  Vic.,  cap.  £,  Title  III.,  cap.  Stt  Con.  StaL  (Second  Series)— Ob- 
structing a  navigable  river — Right  in  Newfoundland  to  use  a 
non-navigable  stream  for  /tooting  logs. 

There  is  do  right  conferred  on  the  Railway  contractor  under  56  Vic,  cap.  2^ 
to  obstruct  the  navigation  of  a  river.  If  in  constructing  the  railway  it  be- 
came necessary  to  bridge  a  river  it  should  have  been  done  in  such  a  manner' 
as  not  to  obstruct  or  interfere  with  the  plaintiff's  right  of  navigation. 

The  word  "  company "  in  sec  21,  cap.  32,  con.  stat.  (second  series),  covers* 
and  includes  an  individual  who  contracts  for  the  pnrpose  of  constructing  m- 
railway  as  well  as  a  regularly  incorporated  company. 

There  is  no  right  in  the  public  in  this  country  to  use  the  waters  of  non-navi- 
gable streams. 

This  is  an  action  taken  by  the  plaintiff  to  recover  dum-- 
ages  for  the  alleged  obstruction  by  the  defendant  of  certain* 
rights  of  user  and  navigation  claimed  by  the  plaintiff  uporr 
and  over  Main  River,  a  tidal  navigable  river  flowing  into* 
St.  George's  Bay,  on  the  west  coast  of  Newfoundland.  The* 
plaintiff  is  the  owner  of  a  saw-mill  and  land  which  joins* 
and  abuts  upon  Main  River,  and  he  claims  that  he  is  en~- 
titled  to  a  public  and  private  right  of  user  of  said  river  for' 
purposes  of  navigation  und  in  connection  with  his  said  milfl 
business  As  the  points  involved  in  this  decision  are  mat- 
ters of  law,  I  will  quote,  for  the  sake  of  greater  clearness,, 
the  following  paragraphs  of  the  plaintiff's  statement  of' 
claim : — 

"  1.  The  plaintiff  is  the  owner  of  a  saw-mill  and  land  and* 
premises  situate  at  Main  River,  in  Bay  St  George,  and  ad- 
joining and  abutting  upon  the  said  Main  River. 

"  2.  The  said  Main  River  is  a  tidal  navigable  river,  and! 
has,  previous  to  the  trespass  and  nuisance  hereinafter  com- 
plained of,  been  used  by  the  plaintiff  for  purposes  of  naviga- 
tion and  in  connection  with  the  business  of  the  said  mill,  a* 
was  the  plaintiff's  public  and  private  right. 

"  3.  The  defendant  in  ,  1896,  unlawfully  constructed 

in  and  over  and  upon  the  bed  of  the  said  navigable  rivery 
and  between  the  plaintiff's  premises  and  the  sea,  and  from 
bank  to  bank  of  the  said  river,  a  bridge  or  trestlework  which 
obstructs  the  navigation  of  the  said  river,  and  has  continued* 
the  said  obstruction  up  to  the  time  of  the  issue  of  the  writ 
in  this  cause." 
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The  plaintiff  also  claims  to  have  a  right  as  one  of  tha 
public  to  use  the  waters  of  a  small  river  or  stream  known 
as  Flat  Bay  Brook,  which  also  flows  into  St.  George's  Bay„ 
for  the  purpose  of  floating  logs  to  the  sea.  In  connection 
with  this  claim  I  quote  the  following  paragraphs  from  the 
plaintiff's  statement  of  claim : — 

"  1.  The  plaintiff  is  the  proprietor  of  a  saw-mill  at  Main 
Ever,  Bay  St.  George,  and  carries  on  business  there  in  the 
Gutting  of  timber  and  manufacture  of  saw-logs  into  lumber, 
and  in  the  trade  and  export  of  the  manufactured  product. 
The  plaintiff  employs  a  large  number  of  men  in  the  cutting: 
of  logs  and  in  the  carrying  aud  floating  of  same  to  his  mill 
for  purposes  of  manufacture  as  aforesaid. 

"  2.  In  the  years  1896  and  1897  the  plaintiff  employed  a 
large  number  of  men  in  cutting  logs  in  the  neighbourhood 
of  Flat  Bay.  Brook,  in  St.  George's  Bay  aforesaid. 

"  3.  Said  Flat  Bay  Brook  is  a  river  used  by  the  public  for 
the  purpose  of  floating  logs  to  she  sea,  and  was  so  used  by 
the  plaintiff  and  others  freely  and-without  obstruction  until 
the  time  of  the  grievances  hereinafter  complained  of. 

"4  The  defendant  in  the  years  1896  and  1897  unlawfully 
obstructed  the  said  river  and  impeded  the  free  user  thereof 
by  building  and  constructing  certain  bridges  or  trestles  across 
the  said  river  and  in  and  over  the  bed  of  the  same  aud  from 
bank  to  bank  thereof,  and  has  continued  the  said  obstruc- 
tions. 

"  5.  The  plaintiff  had  at  the  time  of  the  commencement 
of  said  obstructions  a  large  number  of  saw  logs  in  the  said 
river  above  the  place  of  the  said  obstructions,  and  was  en- 
titled to  the  free  use  of  the  waters  of  the  said  river  without 
impediment  or  obstruction  of  any  kind  for  the  purpose  of 
floating  his  logs  as  aforesaid  to  his  said  mill/' 

The  defendant  was  the  contractor  for  the  construction  of 
a  line  of  railway  recently  built  across  Newfoundland,  and  in 
the  course  of  constructing  said  line  erected  bridges  or  tres- 
tles across  the  said  rivers,  which  are  the  obstructions  com- 
plained of  by  the  plaintiff.  In  his  statement  of  defence  the 
defendant,  as  to  the  claim  for  obstructing  Main  River,  says: 

"Par.  5.  By  a  contract  made  on  the  18th  day  of  May, 
AJ).  1893,  by  the  Government  of  the  colony  and  the  defen- 
dant, which  contract  was  ratified  by  an  Act  of  the  Legisla- 
ture of  Newfoundland  (56  Vic,  cap.  2),  it  was  agreed  that 
the  defendant  was  to  construct  a  line  of  railway  for  the  said 
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Government,  the  location  whereof  was  to  be  subject  to  the 
approval  of  the  Government.  The  Government  was  to  pro- 
vide all  land  necessary  for  a  right  of  way  for  the  said  rail- 
way. The  said  railway  was  constructed  by  defendant  upon 
a  location  approved  by  the  Government,  and  the  bridge  or 
trestlework  complained  of  by  plaintiff  was  a  necessary  part 
of  the  said  railway  constructed  upon  a  location  so  approved 
of  and  upon  plans  sanctioned  by  the  Government.  The  said 
bridge  is  constructed  upon  public  land  across  a  public  river, 
in  pursuance  of  the  terms  of  the  said  contract  and  Act  of 
the  Legislature";  and  as  to  the  claim  for  obstructing  Flat 
Bay  Brook,  the  defendant  says : — 

"  Par.  3.  By  a  contract  made  on  the  16th  day  of  May, 
A.D.  1893,  by  the  Government  of  the  colony  and  the  de- 
fendant, which  contract  was  ratified  by  an  Act  of  the  Legis- 
lature of  Newfoundland  (56  Vic,  cap.  2),  it  was  agreed  that 
the  said  defendant  was  to  construct  a  line  of  railway  for  the 
said  Government,  the  location  whereof  was  to  be  subject  to 
the  approval  of  the  Government,  and  the  Government  was 
to  provide  all  land  necessary  for  a  right  of  way  for  the  said 
railway.  The  said  railway  was  constructed  by  defendant 
upon  a  location  approved  by  the  Government,  and  the  bridge 
or  trestlework  complained  of  by  the  plaintiff  was  a  neces- 
sary part  of  the  said  railway  constructed  upon  a  location  so 
approved  of  and  upon  pi  ins  sanctioned  by  the  Government 
The  said  bridge  is  constructed  upon  public  land  across  a 
public  river  in  pursuance  of  the  terms  of  the  said  contract 
and  Act  of  the  Legislature." 

The  defendant  also  pleads  a  defence  by  way  of  counter- 
claim, to  which  it  is  not  necessary  to  refer  further  for  the 
purposes  of  this  decision. 
.   To  this  defence  the  plaintiff  has  filed  the  following  reply : 

"  1.  The  plaintiff  as  to  paragraph  5  of  said  defence  will 
object  that  under  title  III,  chapter  32,  section  21,  of  the 
Consolidated  Statutes  (2nd  series),  the  said  bridge  or  trestle- 
work  is  an  unlawful  obstruction,  and  that  the  defence  is  not 
sufficient  in  point  of  law. 

"  2.  As  to  paragraph  3  of  said  defence,  the  plaintiff  will 
object  that  under  title  III ,  chapter  22,  section  21,  of  the 
Consolidated  Statutes  (2nd  series),  the  said  bridge  or  trestle- 
work  is  an  unlawful  obstruction,  and  that  the  defence  is  not 
sufficient  in  point  of  law." 

These  pleadings  involve  three  important  questions  of  law, 
which  may  be  shortly  stated  as  follows : — 
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1.  Has  the  defendant  the  right,  under  the  Act  56  Vic, 
•cap.  2,  to  construct  a  bridge  or  trestlework  across  Main 
Eiver  in  such  a  manner  as  to  obstruct  the  use  of  the  river 
for  purposes  of  navigation  ? 

2.  Has  the  plaintiff  the  right  to  use  Flat  Bay  Brook  for 
the  purpose  of  floating  logs  down  said  Brook  ? 

3.  Has  the  defendant  the  right,  under  56  Vic,  cap.  2,  to 
■construct  a  bridge  or  trestlework  across  Flat  Bay  Brook  in 
such  a  manner  as  to  hinder  the  plaintiff  from  floating  logs 
-down  said  Brook  ? 

In  order  to  answer  the  first  question  it  will  be  necessary 
in  the  first  place  to  define  the  legal  position  of  the  plaintiff 
in  connection  with  the  use  and  navigation  of  Main  Kiver, 
.and  then  to  enquire  as  to  the  right  claimed  by  the  defendant 
to  construct  a  bridge  across  it.  It  is  admitted  by  both 
parties  that  Main  River  is  a  navigable  river,  and  it  follows 
that  the  plaintiff,  as  one  of  the  public,  has  a  right  to  use  it 
for  purposes  of  navigation  in  a  reasonable  manner.  In  ad- 
dition to  this,  the  plaintiff,  as  the  owner  of  land  abutting  on 
the  river,  has  a  private  right  of  access  to  and  from  the  river, 
•wholly  distinct  from  the  right  of  navigation  which  he  enjoys 
in  common  with  the  rest  of  the  public  In  this  country  the 
right  of  the  plaintiff  to  navigate  the  river  is  paramount  to 
Any  right  of  property  in  the  Crown,  and  can  only  be  extin- 
guished by  an  Act  of  the  Legislature,  or  by  natural  causes, 
Buch  as  the  retreat  of  the  sea  or  the  filling  up  of  the  chan- 
nel of  the  river  with  soil  or  mud  to  such  an  extent  as  to 
destroy  its  navigable  character.  Unless,  therefore,  the  de- 
fendant can  show  that  he  has  the  right  by  6tntute  to  con- 
struct a  bridge  across  the  river  in  such  a  manner  as  to  ob- 
struct its  navigation,  the  Itnswer  to  this  question  must  be  in 
the  negative.  Defendant  claims  to  have  this  right  under 
the  Act  56  Vic,  cap  2.  Tins  Act  was  passed  to  confirm  a 
.contract  entered  into  between  the  Governor  in  Council  and 
the  defendant  for  the  construction  of  a  line  of  railway  from 
-a  point  on  the  Exploits  River  to  Port-aux-Basques.  Section 
1  confirms  the  contract  and  authorizes  and  empowers  the 
Governor  in  Council  "  to  carry  out  and  execute  the  same, 
.and  to  do,  perform  and  execute  all  acts,  matters  and  things 
necessury  therefor,  according  to  the  terms,  covenants,  con- 
ditions and  provisions  thereof,  fully  and  effectually,  to  all 
intents  and  purposes  whatsoever."  Section  5  authorizes  the 
defendant,  with  the  sanction  of  the  Governor  in  Council,  to 
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enter  upon,  assume  possession  of  aud  appropriate  for  the' 
purposes  of  the  said  railway,  any  lands  belonging  to  anjr 
persons  or  corporations  that  may  be  necessary  for  the  open- 
ing or  improvement  of  the  railway,  or  for  the  erection  of 
any  buildings  requisite  for  maintaining  and  operating  the 
same,  and  may  enter  upon  and  remove  therefrom  any  house** 
or  buildings  or  other  obstructions  Which  may  be  upon  sucb 
land.  Section  6  provides  a  method  whereby  the  amount  of 
damage  occasioned  to  any  person  whose  interests  are  affected 
by  the  operation  of  the  Act  can  be  ascertained  by  a  lefer- 
ence  to  arbitration.  The  defendant  contends  that  these 
paragraphs,  taken  in  connection  with  the  provisions  of  the 
contract  referred  to,  and  the  facts  pleaded  in  paragraph  5  of 
his  defence,  authorize  the  construction  of  the  bridge  in  the 
manner  complained  of. 

In  support  of  his  case  the  plaintiff*  relied  very  strongly" 
upon  the  provisions  of  chapter  32  of  the  Consolidated  Sta- 
tutes (second  series),  entitled  "Of  Railways  and  Railway 
Companies  in  the  Colony."  Section  1  of  this  chapter  ap- 
plies its  provisions  to  all  railways  which  had  been,  or  which* 
might  hereafter  be,  constructed  under  the  authority  of  any 
special  Act  passed  by  the  Legislature,  and  to  all  compauies- 
which  had  been,  or  which  might  hereafter  be,  formed  or  in- 
corporated for  their  construction  or  working.  Section  2  in- 
terprets the  term  "  company  "  to  mean  a  compauy  incorpo- 
rated, either  before  or  after  the  passing  of  the  chapter,  for 
the  purpose  of  constructing,  maintaining  or  working  a  rail- 
way iu  the  colony,  and  to  include  any  individual  or  indivi- 
duals not  incorporated,  who  are  owners,  or  lessees,  or  parties?- 
to  an  agreement  for  working  a  railway  in  the  colony.  Sec- 
tion 21  says  that  "  no  such  company  shall  cause  any  obstruc- 
tion in  or  impede  the  free  navigation  of  any  river,  stream  or 
canal,  to  or  across  or  along  which  their  railway  is  carried/' 
The  defendant  contends  with  much  inguenity  that  the  sec- 
tions quoted  above  apply  only  to  a  company  which  contract* 
to  build  a  railway,  but  do  not  apply  to  an  individual  who* 
contracts  for  that  purpose ;  and  that  the  expression  working' 
a  railway  (in  section  2)  must  be  interpreted  to  mean  its  con- 
tinuous operation  and  not  its  mere  operation  during  process 
of  construction.  He  points  out  that  he  held  two  contracts* 
in  1893,  one  for  the  construction  of  the  railway,  and  one  for 
its  subsequent  operation,  and  contends  that  not  being  an  in- 
corporated company  for  the  purpose  of  constructing,  main- 
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taining  or  working  a  railway  (sec.  2)  he  is  exempt  from  the 
operation  of  sec.  21  quoted  above.  The  plaintiff  on  the  other 
hand,  contends  that  sec.  21  is  binding  upon  the  defendant,* 
and  that  he  has  no  right  under  the  Act  56  Vic,  cap.  2,  to- 
construct  a  bridge  across  the  river  in  the  manner  complain- 
ed of. 

After  careful  consideration  of  these  contentions  and  apply- 
ing to  the  several  Acts  the  well-recognized  principles  of  con- 
struction, I  have  come  to  the  conclusion,  (1)  that  the  Act 
56  Vic,  cap.  2,  does  not  give  the  defendant  any  right  to  ob- 
struct the  navigation  of  a  main  river;  and  (2),  that  sec.  21^ 
of  cap.  32  of  consolidated  statutes,  applies  to  and  is  binding, 
upon  the  defendant.  If  in  constructing  the  railway  it  be* 
came  necessary  to  bridge  Main  river,  it  should  have  been- 
done  in  such  a  manner  as  not  to  obstruct  or  interfere  with- 
the  plaintiffs  rights  of  navigation.  I  must  therefore  answer 
the  first  question  in  the  negative  and  hold  that  the  defen- 
dant had  no  right  to  construct  a  bridge  or  trestlework  across- 
the  Main  river  in  snch  a  manner  as  to  obstruct  its  use  for 
purposes  of  navigation. 

The  second  question  is  less  difficult  of  solution.     Flat  Buy 
Brook  is  not  a  navigable  river.     The  plaintiff  is  not  the' 
owner  of  land  on  either  side  of  it.     Iu  this  action  he  claims* 
as  one  of  the  public  to  be  entitled  to  the  free  use  of  the' 
waters  of  the  river  without  obstruction  of  any  kind  for  the 
purpose  of  floating  logs  downward  to  the  sea.     The  bridge' 
complained  of  is  constructed  upon  land  provided  by  the  Go- 
vernment for  the  defendant  for  a  right  of  way  for  the  rail- 
way referred  to.     Upon  this  statement  of  the  facts  I  can  nob- 
see  that  the  plaintiff,  or  any  other  member  of  the  public  who 
uses  the  waters  of  Flat  Bay  Brook  to  float  logs,  occupies  any 
other  position  than  that  of  a   trespasser  upon  the  public 
domain.    The  ownership  of  public  land  (which  includes,  of 
course,  land  covered  by  water)  is  vested  iu  the  Crown,  and 
the  onus  of  proof  is  upon  any  person  who  claims  any  right- 
to  occupy  or  use  any  part  of  the  public  land  to  show  that  he 
has  such  right  (1)  at  common  law,  or  (2)  by  statute.    Nei- 
ther in  his  statement  of  claim  nor  in  his  argument  at  bar 
has  the  plaintiff  shown  that  he  is  entitled  to  any  such  right. 
I  must  therefore  answer  the  second  question  in  the  negative 
and  hold  that  he  has  no  such  right. 

The  answer  to  the  third  question  can  easily  be  gathered 
from  the  answers  to  the  first  two     Under  the  contract  with- 
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the  defendant  for  the  construction  of  the  railway,  the  Gov- 
ernment is  bound  to  provide  sufficient  land  for  the  right  of 
way.  At  the  point  where  the  right  of  way  crosses  Flat  Bay 
Brook,  the  land  on  both  sides  of  the  river  is  public  land,  and 
it  was  provided  by  the  Government  as  required  by  the  con- 
tract. The  bed  of  the  river  is  merely  public  land  covered 
with  water,  which  the  defendant  was  entitled  to  enter  upon 
and  take  possession  of  under  his  contract.  In  such  a  case 
the  only  obligation  resting  on  the  defendant  would  be  to 
-construct  his  bridge  in  such  a  manner  as  not  to  interfere 
with  the  riparian  rights  of  owners  of  land  either  above  or 
below  the  bridge.  I  must  therefore  hold,  in  answer  to  the 
third  question,  that  the  defendant  had  the  right  under  his 
•contract  to  construct  a  bridge  or  trestlework  across  Flat  Bay 
Brook  in  the  manner  complained  of. 

Judgment  will  be  entered  in  accordance  with  the  above 
findings,  and  the  costs  of  this  application  and  argument  will 
he  costs  in  the  cause. 


XlTTLE,  C.  J. : 

In  these  proceedings  the  judgment  of  the  Court  is  at  pre- 
sent sought  for  by  the  parties  on  questions  of  law  arising  out 
of  and  upon  their  pleadings.  Their  contentions  on  these 
-questions  having  been  heard  on  argument  at  bar  have  now 
to  be  passed  upon  by  the  Court. 

The  action  is  brought  to  recover  damages  for  two  separate 
trespasses  of  almost  a  like  nature,  stated  to  have  been  com* 
tnitted  by  the  defendant  on  the  property  and  against  the 
tights  of  the  plaintiff,  in  the  manner  alleged  in  the  plead- 
ings 

The  plaintiff  resides  at  Sandy  Point  in  St.  George's  Bay, 
^nd  for  some  time  has  been  engaged  in  the  lumber  business. 
He  is  the  owner  of  a  saw-mill  and  premises,  together  with 
iin  extent  of  land  situate  on  the  bank  of  a  tidal  navigable 
river,  known  as  Main  Biver,  and  flowing  into  the  waters  of 
the  bay  This  river  admittedly  is  navigable,  and  has  been 
used  by  the  plaintiff  for  purposes  of  navigation  in  connection 
with  the  carrying  on  of  his  trade  and  business  for  some  con- 
siderable time. 

It  further  appears  from  the  pleadings  that  the  defendants 
in  the  year  1896  constructed  in  this  river  and  from  bank  to 
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bunk  thereof,  and  between  plaintiffs  mill  premises  and  the 
sea,  a  bridge  or  trestlework  which  obstructs  the  navigation* 
of  the  river  by  plaintiff  and  prevents  him  from  using  it  as 
heretofore  for  floating  his  logs  to  the  mill  and  from  loading 
and  shipping  his  lumber  in  vessels,  consequently  obliging 
him,  at  a  large  outlay  and  increased  cost  to  handle  and 
transport  his  goods  and  stock  by  land  conveyance  to  the 
waters  of  the  bay.  The  plaintiff  alleges  that  by  reason  of 
this  structure  so  obstructing  his  operations  as  a  mill  owner 
and  timber  merchant,  he  has  been  compelled  to  curtail  his 
trade  and  been  prevented  from  shipping  and  disposing  of 
quantities  of  mill  stock  which  now  remain  unrealisable  on 
his  hands.  On  foot  of  this  claim  the  plaintiff  lays  his  da- 
mages at  $8,000,  and  also  claims  an  injunction  to  restrain 
defendant  from  the  continuance  of  this  trespass  and  nui- 
sance. 

There  is  a  second  cause  of  action  upon  which  plaintiff  also- 
relies  for  the  recovery  of  further  damages  on  the  grounds 
and  for  the  reasons  set  out  in  the  pleadings.  In  these  he 
avers  that  in  prosecuting  and  carrying  on  his  lumber  mill 
business  he  employs  a  number  of  men  in  the  cutting  of  logs 
and  in  the  carrying  and  floating  of  these  to  his  mill,  and 
that  a  part  of  his  supply  of  logs  was  from  the  neighborhood 
of  Flat  Bay  Brook,  a  river  used  for  the  purpose  of  floating. 
logs  to  the  waters  of  the  bay,  and  used  by  the  plaintiff  for 
that  purpose.  He  then  alleges  that  in  the  years  1896  and 
1897  the  defendant  unlawfully  obstructed  this  river  and  im- 
peded its  free  use  by  building  bridges  or  trestles  across  it 
and  over  the  bed  thereof  from  bank  to  bank.  At  the  time 
of  and  before  the  placing  of  these  obstructions  in  the  river 
by  the  defendant,  the  plaintiff  had  a  large  number  of  sawn 
logs  above  the  place  where  defendant  erected  his  structures,, 
but  was  prevented  from  floating  them  down  as  he  was  ac- 
customed to  do,  owing  to  these  obstructions  placed  there  by 
the  defendant  In  consequence  of  the  erection  of  the  brid- 
ges and  continuing  them  in  the  brook  the  plaintiff  has  had 
to  transport  his  logs  and  have  them  carried  by  land  to  his 
mill  at  an  increased  cost  to  him  and  to  his  loss  and  damage, 
and  by  reason  of  these  obstructions  a  number  of  his  logs 
were  carried  out  to  sea,  and  on  foot  of  this  substantive  cause 
of  action  the  plaintiff'  claims  to  be  damaged  to  the  extent  of 
$3,319.41. 

Now,  the  defendant,  whilst  denying  the  correctness  of  the 
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-statements  of  the  plaintiff  in  relation  to  the  damages  alleged 
<to  have  been  suffered,  admits  that  the  Main  river  is  a  tidal 
navigable  river  and  was  used  by  the  plaintiff  as  one  of  the 
public  for  the  purposes  of  his  trade  and  business.  Further, 
he  admits  he  constructed  a  bridge  or  trestlework  as  stated 
by  the  plaintiff.  Then  he  alleges  that  which  he  regards  and 
relies  upon  as  sufficient  grounds  of  defence  against  the  claim 
set  up  for  damages  in  this  action.  He  states  in  paragraph 
five  of  his  defence  that,  "  By  a  coutract  made  on  the  16th 
day  of  May,  A.D,  1893,  by  the  Government  and  the  defen- 
dant, ratified  by  au  Act  of  the  Legislature  (56  Vic,  cap.  2), 
it  was  agreed  that  the  defendant  was  to  construct  a  line  of 
railway  for  the  Government,  the  location  whereof  was  to  be 
subject  to  the  approval  of  the  Government,  and  it  was  to 
provide  the  land  necessary  for  the  right  of  way  for  the  rail- 
way. That  he  constructed  the  railway  upon  the  location  so 
approved,  and  the  bridge  or  trestlework  complained  of  was  a 
necessary  part  of  it  and  was  constructed  upon  the  location 
and  plans  thereof  sanctioned  by  the  Goveenment  The  bridge 
rests  on  public  land,  across  a  public  i  iver,  in  accordance  with 
the  provisions  of  the  contract  and  the  Act  of  the  Legisla- 
ture." 

And  as  to  the  second  claim,  marked  B.  on  the  pleadings, 
he  repeats  the  ground  of  defence  set  up  against  the  plain- 
tiffs first  claim  denying,  and  adds  that  the  river  or  brook  is 
not  navigable,  also  the  correctness  of  the  statements  of 
amount  of  loss,  and  of  having  unlawfully  impeded  or  ob- 
structed the  use  of  Flat  Bay  Brook  by  the  erection  of  the 
bridges  or  trestlework,  erected  therein  as  part  of  the  railway 
authorised  to  be  constructed  under  the  beforementioned  Act 
o{  the  Legislature. 

The  defendant  counter-claims  for  damages  arising  from 
the  acts  of  the  plaintiff  exceeding  the  amounts  so  claimed 
by  the  plaintiff. 

Accepting  the  matters  as  stated  and  admitted  in  the  plead- 
ings as  the  substantial  grounds  of  contention  so  far,  between 
the  parties,  and  to  which  the  law  has  to  be  applied,  we  do 
not  see  much  difficulty  in  the  way  of  satisfactorily  deter- 
mining the  rights,  private  and  public,  involved  in  the  ques- 
tions of  law  raised  for  our  consideration. 

In  the  first  place  we  must  regard  the  plaintiff  as  the 
owner  of  lands  situate  on  banks  of  the  waters  of  a  navigable 
driver,  and  in  the  exercise  of  his  rights  as  such  riparian  owner 
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lie  used  the  waters  of  the  river  as  the  means  of  access  to, 
.and  for  egress  from  his  said  land  and  premises.  It  is  hardly 
necessary  to  say  that  public  navigable  rivers  are  highways. 
"The  right  which  the  public  have  thereon  and  thereto  is 
.stated  by  an  authority  on  the  subject  to  be  a  right  to  use 
the  river  for  purposes  of  navigation  similar  to  the  right  which 
the  public  have  to  a  passage  along  a  public  road  This  right 
is  identical  to  a  right  of  way  over  a  land  highway,  and  the 
"burden  of  proof  when  this  position  is  questioned  in  such  case 
is  stated  to  be  thrown  on  the  defendant. 

The  plaintiff  complains  that  his  rights  of  user  are  seriously 
invaded ;  and  in  answer  to  such  complaint  the  defendant  main- 
tains that  the  act  complained  of  is  lawful  and  is  necessarily 
.done  in  the  execution  or  construction  of  a  public  beneficial 
work.  As  illustrative  of  the  jealous  regard  of  the  law  in 
-conserving  the  rights  in  and  to  these  navigable  rivers  in  the 
interests  of  the  public,  reference  may  be  had  to  the  case 
Jt.  V.  Ward,  £  Ad.  <b  L.,  and  to  Woolrich  on  Waters,  p.  208. 
It  is  there  stated  that,  "  If  the  thing  complained  of 
toe  in  realitp  a  public  benefit,  it  shall  not  be  considered  an 
obstruction  unless  it  actually  amount  to  a  nuisance,  &c.  .  . 
But  if  the  erection  do  amount  to  a  nuisance,  it  is  no  answer 
to  say  that  a  resulting  public  benefit  has  counterbalanced 
the  nuisance.  So  that  an  embankment  projecting  into  a 
navigable,  river  (for  the  passage  of  a  railway)  was  held  to  be 
a  nuisance,  although  a  great  public  advantage  was  produced 
by  facilitating  the  landing  of  passengers  and  goods/' 

In  whatever  shape  the  obstruction  to  navigation  appears, 
tooth  the  common  and  written  law  are  always  prepared  to 
oheck  its  advance,  and  it  is  laid  down  in  an  authority  on 
this  subject,  that  no  length  of  time  will  substantiate  a  right 
to  exclude  the  public  from  the  use  of  a  navigable  river,  for 
there  the  rights  are  quite  different,  the  soil  being  in  the 
■Crown  and  the  user  the  common  inheritance  of  the  people 
sX  large.  In  the  case  of  Bickcll  v.  Morris,  1  H.  L.S  Z.  R.  p. 
47,  it  is  stated,  inter  alia,  in  the  judgment  delivered  therein, 
that  in  such  tidal  rivers  there  is  simply  a  right  of  way  and 
*nd  with  it  you  must  not  interfere,  and  persons  have  no 
right  to  erect  any  work  therein  which  will  obstruct  that 
navigation.  Also  the  doctrine  will  be  found  more  fully 
treated  of  in  the  case  of  Oeddis  v%  Proprietors  of  Bann,  L.  R.f 
S  appl%  cases,  4SS.  But  the  Legislature  in  the  interests  of 
the  public,  and  for  the  accomplishment  of  some  beneficial 
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public  purpose,  can  coufer  statutory  powers  on  parties,  to  be 
exercised  in  and  about  these  water  highways  of  the  country. 

There  is  no  difficulty,  therefore,  in  arriving  at  a  conclu- 
sion us  to  what  are  the  rights  of  the  public  and  individual 
members  of  it  in  and  over  the  waters  of  tidal  navigable 
riveis.  At  common  law  these  rights,  as  we  have  seen,  are 
well  ascertained  and  cannot  be  trespassed  upon  or  lessened 
excepting  by  and  through  the  Legislature,  and  then  alone 
by  enactments  clear  and  express  in  their  terms.  In  my 
judgment  I  consider  the  law  so  far  unquestionably  supports 
the  contention  of  the  plaintiff  to  his  claim  to  the  unimpeded 
and  free  navigation  of  the  waters  of  the  Main  River.  In 
the  next  place  I  see  no  legislative  authority  under  the  Act 
56  Vic,  cap.  2,  or  the  61  Vic,  cap.  6,  justifying  the  construc- 
tion of  this  public  work  in  such  a  manner  as  to  obstruct  so 
seriously  this  main  highway.  The  Legislature  has  clearly 
declared  itself  on  this  subject  and  in  consonance  with  the 
doctrine  of  the  common  law  in  regard  to  it.  It  is  prescribed 
by  section  21  of  chapter  32,  "  Of  Railways  " : 

"  That  no  such  company  shall  cause  any  obstruction  in  or 
impede  the  free  navigation  tor  or  across  or  along  which  their 
railway  is  carried.  And  further,  it  is  declared  that  the  pro- 
visions shall  apply  to  all  railways  which  have  been  or  may 
be  constructed  under  the  authority  of  any  special  Act  of  our 
Legislature.  And  by  its  second  section  the  term  '  company  r 
is  declared  to  mean  a  company  incorporated  before  or  after 
the  passing  of  that  chapter  for  the  purpose  of  constructing, 
maintaining  or  working  a  railway,     .  and  includes  any 

individual  or  persons  not  incorporated,  who  are  owners  or 
lessees,  or  parties  to  an  agreement  for  working  a  railway  in 
the  colony."  The  language  of  these  Acts  must  be  construed 
as  expressly  covering  the  position  of  the  defendant  in  this 
matter.  No  amount  of  refined  argument  can  relieve  him 
from  the  obligations  involved  in  this  interpretation  of  the 
Act.  In  brief,  then,  I  am  of  opinion  that  the  plaintiffs  con- 
tention on  the  question  of  law  must  be  supported  and  that 
he  is  entitled  to  our  judgment  thereon. 

Now,  as  to  questions  arising  on  the  pleadings  in  claim  B, 
I  find  I  am  unable  to  arrive  at  a  like  conclusion.  We  are 
met  on  the  very  threshold  of  this  claim  by  the  fact  that 
plaintiff  possessses  no  riparian  rights,  owns  no  land  coming 
in  contact  in  any  way,  latterly  or  otherwise,  with  the  waters 
of  the  brook,  that  the  waters  are  not  navigable,  and  that  it 
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is  admittedly  Crown  land  covered  with  water.  He  cannot 
even  rest  his  claim  upon  any  rights  which  he  could  have 
acquired  by  and  under  a  license  for  the  cutting  of  timber 
on  Crown  lands  in  the  locality,  nor  with  the  rights  to  the 
use  of  streams  and  rivers  communicating  with  or  passing, 
through  such  lands  for  the  floating  of  his  logs  and  timber 
which  mi^ht  be  cut  under  the  powers  conferred  by  such 
license.  There  being  no  claim  to  a  grant  from  the  Crownr 
nor  can  a  claim  by  prescription  be  attempted  to  be  set  upr 
nor  any  right  conferred  by  the  Legislature  upon  hiin  ;  he- 
may,  therefore,  be  regarded  by  the  Crown  as  a  mere  tres- 
passer on  the  public  domain. 

It  is  said  by  a  jurist  that  the  rights  of  the  public  to  use 
and  navigate  a  stream  may  be  created  either  by  prescription 
or  by  dedication  by  the  owner  of  the  land.  Neither  of  these 
conditions  can  possibly  exist  in  this  instance,  the  land  over 
which  this  water  flows  being  the  Crown's,  as  well  as  its- 
banks  and  environment.  It  could  only  then  be  by  enact- 
ment  the  rights  to  the  use  of  the  waters  of  the  brook  in 
this  instance  could  be  claimed,  and  we  find  this  use  is  re- 
stricted as  appears  by  the  56  sec.  of  ch.  13  on  Crown  Lands. 
The  free  use  is  given  by  this  law  for  the  floating  of  sawn 
logs  and  other  timber  rafts  and  draws,  of  all  streams  and 
lakes  that  may  be  necessary  for  the  descent  of  timber  from 
said  lands  (i.e.,  Crown  lands)  upon  which  licenses  have  been* 
given  for  rights  to  cut  timber,  so  that  the  legislature  con- 
sidered it  necessary  to  confer  by  statute  law  this  right  to- 
enable  parties  to  avail  of  it. 

It  might  here  be  observed  that  for  the  purpose  of  reserv- 
ing such  rights  to  the  lumbering  interests  in  the  neighbor- 
ing Dominion,  it  was  considered  necessary  to  create  it  and 
direct  it  by  statute  as  far  back  as  the  year  1849. 

Finally,  it  appears  by  the  terms  of  the  contracts  of  de- 
fendant with  the  Government,  and  statutes  in  affirmance 
thereof,  the  location  of  the  line  of  railway  was  surveyed 
and  laid  out  and  fully  approved  of  and  adopted  by  the 
Governor  in  Council;  and  that  in  pursuance  thereof  the 
Crown  lands  over  which  the  waters  of  this  brook  extend 
and  other  such  portions  of  land  were  appropriated  for  the 
purposes  of  the  road  and  were  utilized  accordingly  by  the 
defendant 

It  is  needless  to  observe  that  if  plaintiff's  contention  in 
support  of  his  position  in  this  claim  B  to  the  full  use  of 
10 
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this  brook  could  be  supported,  the  power  of  the  Grown  to 
•grant  rights  of  way  over  brooks,  rivers  and  streams  in  the 
-colony  might  be  momentarily  obstructed  by  acts  such  as  are 
now  set  up  against  the  rights  conferred  upon  and  exercised 
"by  the  defendant  in  this  instance. 

Judgment  must  consequently  be  in  favor  of  the  defen- 
dant on  this  part  of  the  pleadings. 

Mr.  McNeily,  Q  C,  for  plaintiff. 

Mr.  Morine,  Q.C.,  and  Mr.  ffayward  for  defendant. 


THE  MEDINA. 


1898,  January.    By  the  Court. 

Shipping—Salvage,  seals— Agreement— Exhorbitancy— Setting  aside. 

Where  the  master  of  a  gealiog  steamer  came  upon  another  sealing  steamer  in 
the  icefields  disabled,  flying  signals  of  distress,  and  refused  to  take  the 
crew  of  the  wrecked  vessel  on  board  his  ship  and  bring  them  into  port  for 
less  than  the  whole  of  the  seals  then  on  board  the  wrecked  steamer  in  value 
about  $4,390.  The  master  of  the  wrecked  vessel  was  by  such  refusal  com- 
pelled to  sign  an  agreement  on  these  terms,  and  the  service  was  performed. 

Held.— The  agreement  was  exorbitant  and  inequitable  and  should  be  set 
aside. 

This  is  a  special  case  submitted  by  the  parties  for  the 
purpose  of  obtaining  the  opinion  of  the  Court.  The  facts  are 
as  follows :  The  Windsor  Lake  is  a  steamer  owned  by  the 
plaintiffs.  In  March,  1896,  she  prosecuted  the  seal  fishery 
with  a  crew  of  130  men.  On  the  25  th  of  March  she  was 
crushed  by  the  ice  abont  50  miles  to  the  eastward  of  Fogo, 
on  the  K  E.  coast  of  Newfoundland.  Both  bows  were  stove 
in,  her  rudder  and  all  the  sheathing  on  the  starboard  bow 
were  carried  away,  and  her  propeller  shaft  was  broken.  The 
only  vessel  in  sight  at  the  time  was  a  small  sailing  vessel, 
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♦caught  in  the  ice  at  some  distance.  Signals  of  distress  were 
iept  flying  through  the  day,  and  at  night  fires  were  burnt 
to  attract  attention  On  the  morning  of  the  26th  the  str. 
Labrador  was  seen  about  eight  miles  distant  The  Labrador 
-was  owned  by  the  defendants  and  was  also  prosecuting  the 
deal  fishery  with  a  large  crew.  Distress  signals  were  kept 
.flying  throughout  this  day  and  fires  were  burnt  after  dark. 
About  midnight  on  the  26th  the  Labrador  steamed  up  along- 
side the  Windsor  Lake,  and  the  master  of  the  latter  went  on 
board  the  Labrador  and  requested  that  he  and  his  crew 
-should  be  taken  on  board  the  Labrador  and  brought  into 
port.  The  master  of  the  Labrador  refused  to  do  this  except 
on  condition  that  he  should  have  the  seals  which  were  then 
-on  board  the  Windsor  Lake,  alleging  as  a  reason  for  exacting 
this  condition  that  he  would  be  obliged  to  abandon  the  seal- 
ing voyage  if  he  took  the  crew  of  the  Windsor  Lake  on  board 
his  ship.  The  master  of  the  Windsor  Lake  assented  to  these 
terms,  and  the  crews  of  both  ships  proceeded  to  tranship  the 
•seals  from  the  Windsor  Lake  to  the  Labrador.  The  Windsor 
Lake  had  on  board  2,200  seals,  but  before  all  of  them  could 
be  transhipped  the  Windsor  Lake  sunk.  The  Labrador  ob- 
tained 1,800  seals,  which  she  brought  into  St.  John's,  toge- 
ther with  the  crew  of  the  Windsor  Lake.  The  value  of  the 
1,800  seals  is  stated  to  be  $4,392.  The  Labrador  also  saved 
And  brought  into  port  six  rifles  and  a  telescope  belonging  to 
.the  Windsor  Lake  valued  at  $93. 

Under  these  facts  two  questions  present  themselves  for 
►the  opinion  of  the  Court : 

(1)  Is  the  agreement  entered  into  by  the  master  of  the 
Windsor  Lake  binding  on  the  plaintiffs  ? 

(2)  In  the  event  of  the  agreemeut  not  being  binding  on 
the  plaintiffs,  what  amount  of  salvage  is  the  Labrador  enti- 
tled to  for  the  services  rendered  by  her  ? 

After  careful  consideration  of  the  facts  as  stated  and  of 
the  arguments  of  counsel,  we  have  no  difficulty  in  coming  to 
the  conclusion  that  the  agreement  in  question  is  exorbitant 
and  inequitable  and  should  be  set  aside.  The  principles 
upon  which  such  agreements  are  set  aside  are  fully  dealt 
with  in  The  Medina,  2  PD.,  5,  decided  by  the  Court  of  Ap- 
peal in  1877,  and  in  The  Mark  Lane,  15 I.D.,  135,  decided 
by  Butt,  J.,  in  1899.  They  are  also  stated  very  clearly  by 
Lord  Esher  (then  Lord  Justice  Brett)  in  Akerblom  v.  Price, 
7  Q-B.D.,  129,  where  he  says,  "  If  the  parties  have  made  an 
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agreement,  the  Court  will  enforce  it,  unless  it  be  manifestly 
unfair  and  unjust ;  but  if  it  be  manifestly  unfair  and  unjust 
the  Court  will  disregard  it  and  decree  what  is  fair  and  just. 
This  is  the  great  fundamental  rule.  In  order  to  apply  it  to 
particular  instances  the  Court  will  consider  what  fair  and 
reasonable  persons,  in  the  position  of  the  parties  respectively, - 
would  do  or  ought  to  have  done  under  the  circumstances." 
The  agreement  in  the  present  case  is  so  manifestly  unfair 
and  unjust  that  we  set  it  aside  without  any  hesitation. 

We  then  come  to  the  second  question,  namely,  the  amount 
to  be  awarded  to  the  Zah'ador  for  salvage,  and  here  we  are 
met  with  the  difficulty  that  the  facts  admitted  by  the  par- 
ties are  not  sufficient  to  enable  us  to  decide  this  point  Any 
judgment  we  give  will  probably  be  looked  upon  as  a  prece- 
dent, and  we  do  not  feel  called  upon  to  make  a  decision  upon* 
a  matter  of  such  general  commercial  importance  without 
hearing  the  evidence  of  witnesses  and  drawing  our  own  con- 
clusions. We  therefore  suggest  to  the  parties  that  the  fur- 
ther hearing  of  the  matter  be  set  down  for  some  day  during 
the  January  session  of  the  Court,  when,  after  hearing  the- 
further  evidence,  it  can  be  disposed  of  promptly. 

Mr.  Johnson,  Q.C,  for  plaintiffs. 

Mr.  H.  E.  Knight  for  defendants. 
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1899,  January.    Hon:  Mr,  Justice  Morison. 

.Assignment  of  debt  or  chose  in  action— Notice  in  writing  of  assignment,  what 
constitutes— Statute  of  Limitations,  when  it  commences  to  run. 

Informing  a  debtor  that  a  party  it  the  assignee  of  the  debts  of  an  inaolrent 
estate  in  a  note  requesting  payment  of  amount  due  estate,  is  such  an  ex- 
press notice  of  the  assignment  as  to  satisfy  the  requirements  of  the  Judi- 
cature Act 

The  date  of  the  issue  of  the  writ  and  not  the  date  of  the  amendment  of  the 
statement  of  claim  is  to  be  taken  to  be  the  date  of  the  commencement  of 
proceedings,  as  far  as  the  operation  of  the  Statute  of  Limitations  is  con- 
cerned. This,  of  course,  only  applies  when  the  amendment  is  one  of  form 
and  does  not  affect  or  prejudice  any  substantial  right  of  the  defendant. 

This  is  an  action  taken  by  the  plaintiff  to  recover  from 
the  defendants  the  sum  of  $180.01.    The  facts,  as  I  find 
them,  are  as  follows : — In  the  year  1893  P.  &  L.  Tessier  as- 
:  signed  their  estate  to  trustees  for  the  benefit  of  creditors. 
By  deed,  dated  the  12th  of  June,  1897,  these  trustees  as- 
signed to  the  plaintiff  all  debts  then  remaining  due  to  said 
firm  of  P.  &  L.  Tessier.    Among  the  debts  so  assigned  was 
a  claim  against  the  Newfoundland  Furniture  and  Moulding 
-Company  for  $180.01  for  goods  sold  and  delivered  at  various 
times  during  the  year  1892.    The  particulars  of  this  claim 
.are  as  follows : — 
1892. 

£ept  13— To  sundries,  per  B.  P $28  01 

21—     317  ft.  birch  plank,  at       $30       ...  9  50 

<Oct.     5—     500  ft.  2  in.  pine  plank,  at  30       ...         15  00 

..15  00 

8  89 

15  00 

15  00 

15  00 
20  00 
31  29 

:Nov.     1—     500  ft.  3  in.  pine  balk,  at    40        . .         20  00 

18  50 

6  78 

2  13 

10  94 

jDec.  12—     285  ft  Hard  W,  plank       . .         ..        10  26 

16  16 

$257  46 


500          do.          do. 

30 

247  ft  3  in.  hard  plank, 

30 

8— 

500  ft.  3  in.  pine, 

30 

12— 

500        do. 

30 

14— 

500        do. 

30 

21— 

500  ft.  3  in.  pine  balk, 

30 

27— 

Sundries,  per  B  P.  . . 

#  m 

1— 

500  ft.  3  in.  pine  balk,  at 

40 

8— 

514  ft.  hard  plank,  at 

36 

10— 

226  ft.  2  in.  pine  plank,  at  30 

10— 

85          do.          do. 

25 

21— 

2  bdls.  gal.  sheet  iron 
285  ft  Hard  W.  plank 

^  m 

12— 

.  m 

24— 

449        do.          do. 

m  . 
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Mar.  18— By  100  H  fish  boxes,  $30  $30  00* 

June  10—      100  fish  boxes         45  00* 

20 —      Sundries      2  45* 

Balance  due       180  01 


$257  4* 


It  was  admitted  at  the  hearing  that  during  the  period 
covered  by  the  transactions  in  question  the  defendants  were* 
carrying  on  business  under  the  name  of  the  Newfoundland 
Furniture  and  Moulding  Company,  and  were  the  persons* 
liable  for  all  its  debts. 

The  writ  in  the  action  was  issued  on  the  12th  of  Septem- 
ber, 1898,  in  the  name  of  Charles  W  H.  Tessier,  assignee  of 
the  debts  of  the  insolvent  estate  of  P.  &  L.  Tessier,  as  plain- 
tiff,  and  the  following  statement  of  claim  was  annexed  to* 
the  writ : — 

"  The  plaintiff's  claim  is  $180.01,  balance  due  as  per  ac- 
count furnished  as  per  copy  hereunto  annexed." 

A  copy  of  the  bill  of  particulars  quoted  above  was  an- 
nexed to  the  statement  of  claim. 

To  this  the  defendants  filed  a  defence  objecting  in  point 
of  law  that  the  statement  of  claim  set  forth  no  cause  of 
action.  This  issue  was  heard  before  me  on  the  8th  Decem- 
ber last  and  was  decided  against  the  defendants.  The  plain- 
tiff then  proceeded  to  open  his  case  when  it  was  found  that 
the  facts  as  stated  by  counsel  showed  a  different  case  from 
that  set  out  in  the  statement  of  claim,  whereupon  leave  waa- 
granted  to  the  plaintiff  to  amend.  To  the  amended  state- 
ment of  claim  the  defendants  pleaded  (1),  a  denial  of  the 
sale  and  delivery  of  the  goods  sued  for ;  (2),  that  no  express- 
notice  in  writing  of  the  assignment  of  the  debt  had  been 
given  to  the  defendants ;  and  (3),  that  the  cause  of  action- 
was  barred  by  the  Statute  of  Limitations. 

Upon  the  hearing  the  sale  and  delivery  of  a  number  of 
the  items  in  the  bill  of  particulars  were  admitted  by  the  de- 
fendants and  evidence  was  given  as  to  the  remainder.  From 
this  evidence  I  find  as  matter  of  fact  that  all  the  goods- 
claimed  for  in  the  bill  of  particulars  were  sold  and  delivered* 
to  the  defendants.  There  is  no  dispute  between  the  parties* 
as  to  the  amount  credited  in  the  bill  of  particulars. 
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Upon  the  question  of  notice  the  defendants  admit  that 
they  received  the  following  notice  on  or  about  the  date  of 
it:— 

"August  16, 1898. 
*'  Hon.  A.  W.  Harvey ;  John  Harvey  and  Edward  F  Harveyr 
Esqrs.,  Directors  of  the  Newfoundland  Furniture  and 
Moulding  Company. 

*  Gentlemen, — 

"  I  am  instructed  by  Mr.  C.  W.  H.  Tessier,  assignee  of  the 
debts  of  the  insolvent  estate  of  P.  &  L  Tessier,  to  request 
payment  of  the  sum  of  $180.01,  due  by  said  company  as  per 
account  furnished.  I  shall  be  obliged  to  issue  a  writ  unless- 
the  amount  be  paid. 

'  Yours  truly, 

"R  J.  Parsons,  Solicitor." 

There  was  also  evidence  that  an  account  similar  to  the 
bill  of  particulars  set  out  above  had  been  furnished  to  the 
defendants  seven  or  eight  months  before  the  issue  of  the 
writ.  This  must  have  been  previous  to  the  receipt  by  the 
defendants  of  the  notice  of  August  16th  above  referred  to. 

The  defendants  contend  that  the  notice  referred  to  is  not 
sufficient  to  satisfy  the  requirements  of  sub-section  12  of 
section  13  of  the  Judicature  Act  (Consolidated  Statutes,., 
1892,  cap.  50)  This  section  requires,  in  order  to  make  an 
assignment  of  a  debt  effectual  in  law,  that  express  notice  in 
writing  of  the  assignment  shall  be  given  to  the  debtor. 
Upon  this  being  done  the  legal  right  to  the  debt  and  all 
remedies  for  its  recovery  vest  in  the  assignee  from  the  date 
of  notice.  The  question  for  determination  here  is  whether 
the  notice  of  the  16th  August  is  sufficient  to  satisfy  the, 
statute  and  to  pass  and  transfer  the  legal  right  to  the  debt 
to  the  plaintiff. 

It  will  be  observed  that  the  section  referred  to  affects 
procedure  rather  than  substantive  law.  As  laid  down  by 
Smith,  J.,  in  Walker  vs.  Bradford  Old  Bank,  IS  Q.  B.  D.  515r 
it  "  does  not  give  new  rights,  but  only  affords  a  new  mode  of 
enforcing  old  rights  "  Before  the  passing  of  the  section  the 
assignee  was  obliged  to  sue  in  the  name  of  the  assignor  or 
to  make  the  assignor  a  party  to  the  proceedings.  Now,, 
when  he  has  given  the  notice  required  by  the  section,  he  can 
bring  an  action  at  law  in  his  own  name,  without  being  en*  • 
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•cambered  with  having  to  sue  in  the  name  of  the  assignor  or 
of  having  to  make  the  assignor  a  party  to  the  action.  Ift 
order  to  obtain  the  benefit  of  the  improved  method  of  pro- 
cedure all  that  the  assignor  has  to  do  is  to  give  express 
notice  in  writing  of  the  assignment  to  the  debtor.  Has  he 
done  so  in  this  case  ?  I  think  he  has.  The  notice  states 
that  the  plaintiff  is  assignee  of  the  debts  of  P.  &  L.  Tessier, 
And  requests  payment  of  the  particular  debt  owed  by  the 
defendants  and  now  sued  for.  The  amount  of  the  debt  is 
stated  in  the  notice,  and  a  detailed  account  of  the  debt,  made 
out  in  the  name  of  the  plaintiff  as  assignee,  was  furnished  to 
the  defendants  before  the  notice  was  given.  After  the  receipt 
of  the  notice  there  could  have  been  no  doubt  in  the  minds  of 
the  defendants  that  the  debt  in  question  had  been  assigned  to 
the  plaintiff  and  was  payable  to  him.  No  claim  was  made 
upon  the  defendants  by  the  assignors  or  any  other  person 
for  the  debt,  and,  so  far  as  the  evidence  goes,  no  objection  of 
any  kind  was  made  by  defendants  after  receipt  of  the  notice 
until  the  debt  was  sued  for.  I  must  therefore  hold  that  the 
notice  was  sufficient  to  satisfy  the  statute  and  to  vest  the 
legal  right  to  the  debt  and  all  remedies  for  its  recovery  in 
the  plaintiff. 

The  only  remaining  question  is  as  to  the  effect  of  the  sta- 
tute of  limitations.  The  defendants  contend  that  the  date 
of  amendment  of  statement  of  claim  (December  8th)  must 
be  taken  to  be  the  date  of  the  commencement  of  proceed- 
ings, in  which  case  the  right  of  the  plaintiff  to  recover  the 
greater  part  of  the  debt  would  be  barred  by  the  statute.  In 
support  of  this  contention  the  defendants  cite  the  cases  of 
Hudson  v.  Fernyhough,  61  Z.  T.,  722,  and  Wddon  v.  Neale, 
19  Q.B.D.,  391f,.  Both  these  cases  affirm  the  well-settled  rule 
of  practice,  that  amendments  will  not  be  allowed  when  they 
prejudice  the  rights  of  the  opposite  party  as  existing  at  the 
date  of  the  amendment  asked  for.  No  amendment  ought  to 
be  granted  which  would  have  the  effect  of  taking  away  a 
defence  that  has  already  accrued  or  of  changing  the  substan- 
tial rights  of  an  opposite  party.  In  Wddon  v.  Neale,  the 
Master  of  the  Rolls  (Lord  Esher)  says :  "  If  an  amendment 
were  allowed  setting  up  a  cause  of  action,  which,  if  the  writ 
were  issued  in  respect  thereof  at  the  date  of  the  amendment, 
would  be  barred  by  the  statute  of  limitations,  it  would  be 
allowing  the  plaintiff  to  take  advantage  of  her  former  writ 
tb  defeat  the  statute  and  take  away  an  existing  right  from 
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the  defendant,  a  proceeding  which,  as  a  general  rule,  would 
be,  in  my  opinion,  improper  and  unjust.  Under  very  pecu- 
liar circumstances  the  Court  might  perhaps  have  power  to 
allow  such  an  amendment,  but  certainly  as  a  general  rule  it 
will  not  do  so."  This  is  a  very  clear  and  careful  statement 
of  the  law  upon  the  point  at  issue  and  it  can  be  applied  to 
the  facts  of  the  present  case  without  difficulty.  The  amend- 
ment granted  in  this  action  was  merely  one  of  form  It  did 
not  affect  or  prejudice  any  substantial  right  of  the  defen- 
dants. The  same  cause  of  action  is  the  subject-matter  of 
both  statements  of  claim.  The  same  debt  is  sued  for  in  both 
instances  and  under  the  same  state  of  facts.  No  evidence 
-could  be  adduced  under  the  amendeil  statement  of  claim 
which  could  not  have  been  given  under  the  original  one. 
"The  amendment  was  simply  one  of  form  rendered  necessary 
by  the  clumsy — I  might  almost  say  ignorant — manner  in 
4?hich  the  statement  of  claim  was  drawn  originally.  In  giv- 
ing effect  to  the  wide  powers  of  amendment  possessed  under 
the  present  practice  it  sometimes  becomes  the  duty  of  the 
♦Court  to  protect  parties  from  being  prejudiced  even  by  the 
-ignorance  or  incompetence  of  their  own  solicitors.  In  the 
words  of  Brett,  M.  R ,  in  Clarapede  v.  The  Commercial  Union 
^Association,  32  W.R,  262.  "  however  negligent  or  careless 
may  have  been  the  first  omission,  however  late  the  proposed 
^amendment,  it  should  be  allowed  if  it  can  l>e  made  without 
injustice  to  the  other  side.1'  In  the  present  case  no  injus- 
tice lias  been  done  to  the  defendants  by  allowing  the  amend- 
ment. No  right  of  the  defendant  has  been  invaded  and  I 
«nust  hold  that  the  date  of  the  issue  of  the  writ  (Sept  1 2th) 
last  is  the  date  of  the  commencement  of  proceedings  so  far 
418  the  operation  of  the  statute  of  limitations  is  concerned. 
"This  being  so,  a  reference  to  the  bill  of  particulars  will  show 
that  all  the  transactions  between  the  parties  took  place  after 
the  13th  of  September,  1892,  and  consequently  are  not  affec- 
ted by  the  operation  of  the  statute. 

Judgment  must   therefore   be  entered    for   plaintiff  for 
4180.01  with  costs. 

Mr.  Parsons  for  plaintiff. 

Mr,  Johnson,  Q.C.  for  defendants. 
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Garnishee. 

1899,  January.    By  the  Court. 

Practice— Appeal— Findings  on  staters  of  fact — When  Court  of  Appeal  wSf 
disturb  the  Jindings  of  ike  Court  below. 

The  Court  of  Appeal  ought  to  gire  great  weight,  but  not  undue  weight,  to* 
the  opinion  of  the  Judge  who  tried  the  cause  and  saw  the  witnesses  and? 
'their  demeanor,  and  should  not  lightly  find  against  the  conclusions  of  ther 
Judge, 

This  is  an  appeal  from  two  orders  made  by  Emerson,  J^ 
the  first  made  on  November  30th  last,  for  the  payment  into* 
Court  of  $62  by  the  garnishee,  and  the  second  made  on 
December  12th  last  for  the  payment  out  of  Court  of  thr 
same  amount  to  the  plaintiff. 

The  facts  as  found  by  Emerson,  J.,  are  as  follows : — Ov 
October  21  last  a  warrant  of  attachment  was  laid  in  the 
hands  of  the  garnishee  to  attach  the  moneys  of  the  defen- 
dant. At  that  time  the  garnishee,  had  in  his  hands  a  sum  of 
$62,  which  was  due  to  the  defendant  for  wages  as  a  stone-' 
mason  in  connection  with  work  done  or  being  done  by  hio» 
for  the  Fublic  Works'  Department  upon  a  bridge  at  Colinet. 
This  work  was  being  done  under  the  supervision  of  Charles* 
W.  Ryan,  Road  Inspector.  On  October  21st  or  22nd  Ryar* 
left  St.  John's  for  Colinet,  and  while  there  drew  three  orders* 
in  favor  of  the  defendant  for  sums  of  $20,  $32  and  $10  res- 
pectively. The  order  for  $20  was  drawn  on  October  22nd 
and  the  other  two  orders  on  October  25th.  The  Minister  of 
Public  Works,  after  receiving  the  warrant  of  attachment,- 
did  nothing  further  with  respect  to  it  than  to  have  it  placed 
on  file  in  his  department  Emerson,  J.,  after  hearing  all  ther 
witnesses,  found  as  matter  of  fact  (1)  that  at  the  time  ther 
warrant  of  attachment  was  laid  the  garnishee  had  in  his1 
hands  or  under  his  control  a  sum  of  $62  of  the  moneys  of 
the  defendant ;  and  '2)  that  the  garnishee  had  ample  time" 
to  notify  the  Road  Inspector  of  the  receipt  of  the  warrant 
of  attachment  before  any  order  was  drawn  by  him  in  favor' 
of  the  defendant. 

The  evidence  sent  up  on  the  appeal  consists  altogether  of 
the  examination  of  the  garnishee  and  of  witnesses  called  oo 
his  behalf.  It  is  incomplete  and  contradictory,  and,  so  far 
as  we  can  see,  will  not  warrant  us  in  disturbing  the  order 
appealed  against.    The  finding  of  Emerson,  J.,  is  entirely  ov 
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matters  of  fact,  and,  according  to  well-recognized  principles, 
the  finding  and  opinion  of  the  judge  who  saw  and  heard  the 
witnesses  ought  not,  upon  matters  of  fact,  lightly  to  be  dis 
regarded.  Iu  the  words  of  Lord  Blackburn  in  Smith  vs, 
Chadwick  (House  of  Lords),  9  Appeal  Cases,  194:  "The 
"  Court  of  Appeal  ought  to  give  great  weight,  but  not  undue 
"weight,  to  the  opinion  of  the  judge  who  tried  the  cause, 
"saw  the  witnesses  and  their  demeanour.  That  gives  him 
M  considerable  advantage  over  those  who  only  draw  their  in 
"formation  from  perusing  the  notes.  But,  still,  though  the' 
"Court  of  Appeal  ought  not  lightly  to  find  against  the 
"opinion  of  the  judge  who  tried  the  cause,  I  think  that  the 
"  Court  of  Appeal,  if  convinced  that  the  inference  in  favor 
"of  the  plaintiff  ought  not  to  have  been  drawn  from  the* 
"evidence,  should  find  the  verdict  the  other  way." 

After  reading  and  considering  the  notes  of  evidence  sent 
op  with  the  appeal  and  hearing  counsel  for  the  parties,  we' 
see  no  reason  to  disagree  with  the  finding  of  Emerson,  J.,» 
and  must,  therefore,  dismiss  this  appeal  With  costs. 

Mr.  Parsons  for  plaintiff. 

Mr.  Morine,  Q.C.,  for  garnishee. 


THE  QUEEN  v.  WOODS 
1899,  January.    Little,  C. J. ,  Emkbson,  J. ;  Morison,  J. 

Surveyor  General— Position  as  arbitrator  under  cap.  34*  con.  staL,  66  Vic.,  c&p+ 
t,  and  60  Vic,  cap.  4— How  far  entitled  to  fee  as  arbitrator. 

Under  chapter  84  of  the  Consolidated  Statutes,  56  Vic,  cap.  2,  and  60  Vic, 
cap.  4,  the  Surveyor  General  is  entitled  to  be  paid  a  fee  for  his  services  a» ■■ 
arbitrator,  and  not  bound  to  perform  these  services  as  part  of  his  duties  a* 
Surveyor  General  gratuitously,  notwithstanding  that  the  statute  does  not 
provide  remuneration. 

This  is  an  action  taken  by  the  plaintiff  to  recover  from 
the  defendant  the  sum  of  $3,390,  alleged  to  have  been  re- 
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.reived  by  the  defendant  to  the  use  of  the  plaintiff.    The 
plaintiff's  statement  of  claim  is  as  follows : 

(1)  The  defendant  was,  at  and  during  the  periods  herein- 
after mentioned,  Surveyor  General  of  the  Colony  of  New- 
foundland, and  while  acting  in  that  capacity,  certain  moneys 
belonging  to  the  plaintiff  came  to  his  hands  to  be  applied 
.and  distributed  on  behalf  of  the  plaintiff  in  the  public  ser- 
vice of  the  Colony,  and  the  defendant,  out  of  the  moneys  so 
received  by  him,  unlawfully  retained  and  applied  to  his  owu 
ruse  the  sum  of  $3,390,  as  follows : 

September,  1895 

August,  1896 


January,  29,  1897 
September  3,  i897 
November  12,  1897 


$345 
480 
100 
265 
325 

1,080 

780 

15 


$3,390 
(2)  The  plaintiff  claims  $3,390  for  money  had  and  received 
t>y  the  defendant  for  the  use  of  the  plaintiff. 
The  defence  filed  by  the  plaintiff  is  as  follows : 

(1)  The  defendant  admits  that  during  the  period  of  time 
*et  out  in  the  plaintiffs  statement  of  claim  he  was  Surveyor 
-General  for  the  Colony  of  Newfoundland,  and  that  whilst 
acting  in  that  capacity  certain  moneys  of  the  plaintiff  came 
into  his  hands  to  be  applied  and  distributed  on  behalf  of  the 
plaintiff  in  the  public  service  of  the  Colony. 

(2)  The  defendant  says  that  the  moneys  so  received  were 
.applied  and  distributed  by  him  on  behalf  of  and  for  the  pub- 
lic service  of  the  Colony  at  the  plaintiff's  request. 

(3)  The  moneys  alleged  by  the  plaintiff  to  have  been  un- 
lawfully retained  and  applied  by  the  defendant  to  his  own 
use  were  moneys  due  and  payable  by  the  plaintiff  to  the 

.defendant  for  work  and  services  performed  by  the  defendant 

.as  arbitrator  on  the  taking  of  lands  for  the  construction  of 

.certain  lines  of  railway  at  the  request  of  the  plaintiff,  and 

were  paid  by  the  plaintiff  to  the  defendant  for  such  services. 

Upon  this  the  plaintiff  joins  issue  and  objects  as  matter 

jot  law  that  the  defence  discloses  no  good  answer  in  law  to 

the  plaintiffs  statement  of  claim,  inasmuch  as  it  does  not 

„eet  forth  or  show  that  the  defendant  had  any  or  what  an- 
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thority  to  retain  and  apply  the  said  moneys  to  his  own  use 
as  set  forth  in  paragraph  3  of  the  defence. 

During  the  period  covered  by  the  paymeuts  referred  to, 
the  defendant  was  Surveyor  General  and  a  member  of  the 
Executive  Council  of  the  Colony,  and  it  was  part  of  his 
duties  as  Surveyor  Geneial  to  act  as  arbitrator  to  ascertain 
and  fix  the  amount  of  compensation  payable  to  persons  whose 
lands  were  taken  for  the  right  of  way  or  otherwise  affected 
in  connection  with  certain  lines  of  railway  then  in  course  of 
construction.  This  duty  was  cast  upon  the  Surveyor  Gene- 
ral by  three  Acts,  (1)  Consolidated  Statutes,  chapter  34; 
(2)  56  Vic,  cap.  2,  and  (3)  60  Vic ,  cap.  4.  Under  chap.  34 
of  the  Consolidated  Statutes,  the  Governor  in  Council  was 
authorized  to  enter  into  a  contract  for  the  construction  of  a 
line  of  railway  from  a  point  between  Placentia  and  Whit- 
bourne  to  Hall's  Bay,  and  of  a  branch  line  to  Clarke's  Beach 
or  Brigus.  The  Governor  in  Council  entered  into  a  contract 
with  Mr.  It.  G  Reid  for  the  construction  of  both  lines,  and 
it  was  part  of  the  contract  that  the  Governor  in  Council* 
should  provide  the  land  for  right  of  way.  Power  was  given 
to  the  contractor  to  enter  upon  and  take  possession  of  any 
lands  that  were  necessary  for  the  purposes  of  said  lines  of 
railway,  and  provision  was  made  to  ascertain  the  damage 
occasioned  to  the  interests  of  persons  whose  lands  were  so 
taken.  Section  4  of  said  chapter  reads  as  follows :  '  For  the 
purpose  of  ascertaining  the  damage  that  may  be  occasioned 
to  any  person  whose  interest  in  any  lands  may  be  in  any 
way  affected  under  the  provisions  of  this  chapter,  the  Gov- 
ernor shall  appoint  one  person  the  party  interested  shall 
appoint  another,  and  the  Surveyor  General  of  the  Colony  for 
the  time  being  shall  be  a  third,  which  three  persons,  or  any 
two  of  them,  shall  determine  the  amount  of  compensation, 
if  any,  to  be  paid. 


Section  6  provided  for  the  raising  by  debentures  of  a  loan 
on  the  credit  of  the  Colony  to  be  applied  for  the  purposes  of 
said  chapter.  The  Act  56  Vic,  cap.  2,  confirmed  an  agree- 
ment which  had  been  entered  into  by  the  Governor  and 
B  G,  Beid  for  the  construction  of  a  line  of  railway  from 
Exploits  to  Port-aux-Basques,  and  authorized  and  empow- 
ered the  Governor  in  Council  "  to  carry  out  and  execute  the 
aaid  contract,  and  to  do,  perform  and  execute  all  acts,  mat- 
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ters  and  things  necessary  therefor,  according  to  the  terms, 
.covenants,  conditions  and  provisions  thereof,  fully  and  effec- 
tually to  all  intents  and  purposes  whatsoever."  Section  2 
provided  for  the  payment  of  all  moneys  payable  to  R  G. 
Eeid  under  the  contract  by  debentures  of  the  Colony.  Sec* 
tion  5  authorized  the  contractor,  with  the  sanction  of  the 
^Governor  in  Council,  to  appropriate  lands  necessary  for  the 
railway,  and  section  6  provided  for  the  ascertainment  of  the 
damage  occasioned  to  the  interests  of  any  person  by  the  ope- 
-ration  of  the  Act  by  arbitration  in  the  same  manner  as  was 
provided  by  section  4  of  chapter  34  of  Consolidated  Statutes 
above  quoted.  The  Act  60  Vic,  cap.  4,  authorized  the  Gov- 
ernor in  Council  to  enter  into  a  contract  for  the  construction 
of  a  line  of  railway  from  Clarke's  Beach  to  Tilton  and  for 
the  construction  of  a  line  of  railway  to  Carbonear  It  gave 
the  contractor  the  same  power  to  appropriate  lands  and  pro- 
vided for  arbitration  in  the  same  manner  as  the  Act  56  Via, 
.cap.  2.  Section  2  provided  that  the  contract  price  and  all 
payments  to  be  made  to  the  contractor  "  shall  be  payable 
and  made  in,  and  all  other  moneys  required  for  the  purposes 
of  this  Act,  shall  be  raised  by  the  sale  of  debenture  bonds  of 
the  Colony  issued  under  the  provisions  of  this  Act."  I  have 
stated  the  provisions  of  each  of  the  Acts  in  detail  for  the 
reason  that  some  of  the  points  in  issue  between  the  parties 
may  depend  in  some  measure  upon  the  interpretation  to  be 
placed  upon  some  of  the  sections  referred  to. 

Under  these  Acts  arbitrations  were  held  from  time  to 

time  in  which  the  defendant  acted  as  one  of  the  arbitrators 

•  virtute  officii.  For  this  service  he  received  the  sum  of  $3,390, 

being  at  the  rate  of  $5  for  each  arbitration.    The  plaintiff 

.contends  that  there  was  no  legal  authority  or  justification 

for  the  payment  of  these  amounts  to  the  defendant,  and 

.claims  that  the  defendant  is  liable  to  repay  them  as  moneys 

had  and  received  by  him  to  the  use  of  the  plaintiff     The 

.defendant  on  the  other  hand  contends  that  he  was  entitled 

to  be  specially  remunerated  for  his  services  as  arbitrator  and 

.that  the  amounts  in  question  were  regularly  and  properly 

received  by  him  in  payment  for  such  services. 

In  addition  to  giving  his  own  evidence,  the  defendant 
called  as  witnesses  Mr.  Long,  the  first  clerk  in  the  Surveyor 
•General's  department ;  Mr.  Berteau,  until  recently  first  clerk 
in  the  Colonial  Secretary's  office,  and  now  Auditor  General 
.of  the  colony ;  Mr.  Mews,  now  first  clerk  in  the  Colonial 
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Secretary's  office ;  and  Mr.  Bond,  who  was  Colonial  Secre- 
tary during  the  period  covered  by  the  matters  in  issue  in 
this  action.    From  the  evidence  of  these  witnesses  it  ap- 
peared that  the  modus  operandi  under  which  the  defendant 
^received  the  amounts  in  question,  shortly  stated,  was  as  fol- 
lows : — The  defendant  and  two  other  arbitrators  proceeded 
in  the  usual  way  to  arbitrate  upon  the  claims  of  persons 
whose  interests  had  been  affected  by  the  construction  of  tho 
several  lines  of  railway.    To  do  this  they  were  obliged  to 
-visit  the  places  where  the  lands  had  been  taken  for  right  of 
way.     When  a  number  of  awards  had  been  made  a  list  or 
-statement  was  made  up  in  the  Surveyor  General's  office  con- 
taining the  names  of  the  persons  in  whose  favour  the  awards 
had  been  made,  the  amount  awarded  to  each,  the  names  of 
the  arbitrators,  the  amount  due  to  each  arbitrator  for  fees, 
.and  certain  travelling  and  other  expenses.    Each  of  the  lists 
.contain  charges  for  services  of  regular  clerks  belonging  ta 
■the  Surveyor  General's  department,  Mr.  Long,  the  first  clerk, 
having  received  $2.50  for  each  arbitration  for  acting  as  sec- 
retary to  the  arbitrators,  or  a  total  of  $1,700  for  the  period 
.covered  by  the  matters  in  issue  in  this  cause.    It  will  be 
borne  in  mind  that  during  this  period  Mr.  Long,  like  the 
.Surveyor  General,  was  in  receipt  of  his  full  official  salary. 
Some  of  the  lists  contain  charges  for  surveys  and  plans, 
printing  and  stationery,  and  certificates  of  title.     Seven  of 
these  lists  were  put  in  evidence  which  are  all  of  the  same 
character,  except  exhibit  H.  J.  B.  W.,  4,  which   requires 
special  mention     This  exhibit  is  dated  January  29,  1897, 
And  is  headed  "  Warrant  required  for  the  sum  of  five  thou- 
sand nine  hundred  and  thirty-eight  dollars  on  account  of 
arbitration  awards  and  expenses  connected  therewith  for 
railway  right  of  way,  under  the  provisions  of  the  Act,  Con- 
•solidated  Statutes  (second  series),  chapter  34/'  (here  follows 
list  of  awards,  &c.)    Five  of  the  lists  (H.  J.  B.  W.,  2,  3,  5,  6 
and  7,)  have  the  following  memorandum  written  at  the  foot 
.of  them: — "Correct,  payable  out  of  moneys  advanced  by 
E,  G.  Reid  to  bo  repaid  him  by  debentures  as  per  minute  of 
•Council " ;  but  no  explanation  was  given  in  evidence  of  the 
meaning  or  importance  of  this  memorandum,  if  it  has  any. 
In  connection  with  exhibit  H.  J.  B.  W.,  4,  a  warrant  of  His 
Excellency  the  Governor,  dated  the  2nd  February,  1897, 
{A.  M.,  1,)  was  also  put  in  evidence,  authorizirg  and  requir- 
ing the  Receiver  General  to  issue  from  the  Colonial  Trea- 
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sury  to  the  Surveyor  General  for  awards  for  right  of  way  itr 
connection  with  the  Brigus  Branch  railway  the  sum  of 
$5,938.  Certain  minutes  of  the  Executive  Council,  ap- 
proved by  His  Excellency  the  Governor,  were  also  put  in 
evidence,  which  I  will  notice  in  the  order  of  their  date. 
The  first,  dated  October  4th,  1895,  (A.  M.,  3,)  only  deals 
with  the  appointment  of  George  W.  Gushue  as  arbitrator, 
And  has  no  bearing  upon  the  matters  in  issue  in  this  action. 
The  next  (A  M.,  2),  dated  November  30th;  1895,  and  ap- 
proved January  3,  1896,  is  as  follows:  "Notice  to  be  sent  to 
the  Bank  of  Montreal  that  a  bond  will  issue  in  favour  of 
B.  G.  Beid,  railway  contractor,  for  the  sum  of  six  thousand 
dollars,  for  payment  of  right  of  way  for  the  N.  N.  &  W. 
Railway  at  Bay  of  Islands,  immediately  on  the  receipt  of 
the  printed  forms.  Bond  to  bear  interest  from  the  8th  Oct, 
1895."  The  next  (H  J.  B.  W.,  9),  dated  November  12,  1S97, 
and  approved  on  the  16th  of  same  month,  is  as  follows : — 
"  It  was  also  ordered  that  the  debenture  bonds  required  to- 
be  issued  under  Act  60  Vie,  cap.  4,  for  the  purpose  of  pro- 
viding moneys  to  compensate  proprietors  of  property  appro- 
priated for  right  of  way  for  the  railways  to  be  constructed 
by  virtue  of  the  said  Act,  and  incidental  expenses  attending 
the  said  arbitrations  provided  for  under  the  said  Act,  be  sold 
toRG.  Beid,  Esq.,  he  agreeing  to  take  the  same  at  the  cur- 
rent market  price  at  the  time  of  issue,  less  deductions  inci- 
dent to  sale,  Mr.  Beid  having  agreed  to  advance  the  money 
required,  he  to  be  paid  interest  on  the  same  from  the  time 
of  advancing  the  money  until  the  date  of  the  issue  of  the 
said  debenture  bonds/'  The  next  (H.  J.  B.  W.,  8),  dated 
November  12,  1897,  and  approved  on  the  16th  of  same 
month,  is  as  follows : — "  It  was  ordered  that  the  debenture 
bonds  required  under  Act  56  Vic.,  cap.  2,  to  be  issued  for 
the  purpose  of  providing  moneys  to  compensate  proprietors 
of  property  appropriated  for  right  of  way  for  the  railway* 
to  be  constructed  by  virtue  of  the  said  Act,  and  all  inciden- 
tal expenses  attending  the  said  arbitrations  under  the  said 
Act,  be  sold  to  B.  G.  Beid,  Esq.,  he  agreeing  to  take  the 
same  at  the  current  market  price  at  the  time  of  issue,  less- 
deductions  incident  to  sale,  Mr.  Beid  having  agreed  to  ad- 
vance the  money  required,  he  to  be  paid  interest  on  the 
same  from  the  time  of  advancing  the  money  until  the  date 
of  the  issue  of  the  said  debenture  bonds."  The  last  one 
(H.  J.  B.  W.,  10),  dated  November  12,  1897,  and  approved 
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on  the  16th  of  same  month,  is  as  follows : — "  A  warrant  to- 
issue  in  favour  of  the  Surveyor  General  for  the  sum  of  five 
hundred  and  twelve  dollars  and  fifty  cents,  on  account  of 
the  undermentioned  persons,  for  land  taken  and  for  damage 
sustained  in  connection  with  the  right  of  way  for  the  branch 
line  of  railway  to  Biigus,  viz.: — 

Thomas  Penny,  Long  Pond  Boad  . .  $400  00 

Cath.  Fardy,  Drinking  Brook    . .  . .  20  00 

Charles  LeDrew,         do.  40  00 

Arbitration  fees         . .  . .  52  50 


8512  50 


A  warrant  of  the  Governor,  dated  November  13,  1897, 
(A.  M.,  4),  was  also  put  in  evidence,  authorizing  and  requir- 
ing the  Receiver  General  to  issue  from  the  Treasury  $512.50* 
for  awards  for  land  for  Brigus  Branch  railway. 

It  appeared  from  the  evidence  that  some  of  the  lists  or 
statements  referred  to  were  taken  to  the  office  of  the  Colo- 
nial Secretary  by  the  defendant  and  brought  back  by  him  to 
the  Surveyor  General's  office  and  handed  to  Mr.  Long. — 
Others  of  them  were  sent  by  a  messenger.  No  written  in- 
structions— in  fact  no  written  communication  of  any  kind 
— passed  between  the  Colonial  Secretary's  department  and 
the  Surveyor  General's  department  with  respect  to  thesa 
lists  or  requisitions  which  involved  in  the  aggregate  an  ex- 
penditure of  something  over  $70,000.  The  lists  themselves 
are  not  signed  or  even  initialed  by  the  Colonial  Secretary. 
When  the  lists  were  returned  the  defendant  gave  instruc- 
tions to  Mr.  Long  to  fill  up  cheques  for  the  amounts  which 
appeared  on  the  lists,  which  cheques  were  signed  by  the  de- 
fendant as  Surveyor  General.  The  fund  out  of  which  these- 
cheques  were  paid  was  received  from  Mr.  B.  G.  Beid,  the 
railway  contractor,  under  an  arrangement  entered  into  by 
the  Attorney  General,  whereby  Mr.  Beid  provided  the  money 
for  the  payment  of  the  right  of  way  and  other  expenses- 
upon  the  understanding  that  he  would  be  finally  recouped 
by  debenture  bonds.  From  time  to  time  Mr.  Beid  made  a 
deposit  in  the  Bank  of  Montreal  to  the  credit  of  an  account 
in  the  name  of  the  defendant,  against  which  the  defendant 
drew  cheques  as  required.  There  is  no  evidence  that  the- 
Attorney  General  had  any  authority  to  make  the  arrange- 
ment referred  to,  or  that  the  matter  came  under  the  notice- 
11 
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of  the  Governor  in  Council  in  any  way  until  the  16th  of 
November,  1897,  when  the  Government,  of  which  the  de- 
fendant was  a  member,  was  going  out  of  office.  The  last 
amounts  received  by  the  defendant  were  $700  on  the  8th  of 
November,  1897,  and  $1,160  on  the  16th  of  same  month, 
both  of  which  were  paid  to  him  by  Mr,  Long,  and  $15  re- 
ceived under  the  authority  of  the  minute  of  Council  (H.  J. 
B.  W.,  10),  made  on  November  16th,  1897. 

I  think  the  foregoing  statement  covers  all  the  matters  of 
fact  that  I  need  refer  to  in  order  to  decide  the  questions  at 
issue  between  the  parties.  Out  of  these  facts  two  questions 
arise  for  decision,  (1),  was  the  defendant  entitled  to  be  paid 
for  his  services  as  arbitrator  ?  and  (2),  had  the  defendant 
any  authority  to  retain  the  moneys  claimed  in  this  action 
and  to  apply  them  in  payment  of  his  services  as  arbitrator? 

The  first  question  is  the  more  important  of  the  two,  but 
it  is  not  very  difficult  to  decide.  A  reference  to  the  three 
statutes  under  which  the  defendant  acted  as  arbitrator  will 
show  that  the  duty  of  acting  as  arbitrator  was  cast  upon 
him  by  virtue  of  his  office.  The  language  of  the  three 
statutes  is  precisely  similar.  It  is  laid  down  in  each  of 
them  that  the  Surveyor  General  of  the  colony  for  the  time 
l>eing  shall  be  third  arbitrator.  If  the  Legislature  intended 
that  the  Surveyor  General  should  receive  compensation  for 
his  services  as  arbitrator  beyond  his  official  salary,  it  is  only 
reasonable  to  assume  that  such  an  intention  would  have 
found  expression  in  some  part  of  the  statute  which  created 
the  duty.  It  is  also  a  reasonable  assumption  that  if  the 
Legislature  intended  that  the  Surveyor  General  was  to  be 
specially  compensated  for  acting  as  arbitrator,  a  sufficient 
sum  of  money  would  have  been  voted  and  provided  for  that 
purpose.  No  such  fund  was  provided,  and  it  is  therefore 
reasonable  to  conclude  that  it  was  the  intention  of  the 
legislature  that  the  Surveyor  General  for  the  time  being 
should  act  as  arbitrator  without  compensation  beyond  his 
official  salary.  Additional  force  is  given  to  this  construc- 
tion of  the  sections  under  discussion  by  reference  to  the 
action  of  the  Legislature  under  somewhat  similar  circum- 
stances in  connection  with  arbitrations  under  the  St.  John's 
Rebuilding  Act.  By  section  21  of  this  Act  (56  Vic,  cap.  1), 
it  was  enacted  that  the  Surveyor  General  for  the  time  being 
should  be  the  third  arbitrator  in  all  arbitrations  held  under 
it.    The  wording  of  that  part  of  the  section  which  provides 
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if  or  the  appointment  of  the  Surveyor  General  as  arbitrator 
is  identical  with  that  of  the  sections  quoted  in  this  case,  but 
the  section  also  provides  that  "the  Surveyor  General  and 
.arbitrators  appointed  under  this  Act  shall  receive  as  re- 
muneration for  their  services  the  sum  of  five  dollars  under 
ithis  Act,  which  sum  shall  be  added  to  the  amount  to  be 
•paid  for  all  land  taken  thereunder  and  be  paid  by  the  Re- 
ceiver General  to  the  several  arbitrators."  With  this  prece- 
dent before  it,  is  it  not  reasonable  to  assume  that  if  the 
Legislature  intended  that  the  Surveyor  General  should  re- 
ceive extra  compensation  for  acting  as  arbitrator  it  would 
have  made  similar  provision  in  an  Act  passed  only  a  few 
.months  afterwards?  Another  point  in  this  connection  is 
-worth  noticing.  The  duty  cast  upon  the  Surveyor  General 
under  the  St  John's  Rebuilding  Act,  1893,  may  be  regarded 
.as  outside  the  scope  of  his  department,  being  in  connection 
with  the  city  of  St.  John's,  which  for  several  years  previously 
had  been  under  the  control  of  the  Municipal  Council,  and 
the  amount  required  to  pay  the  Surveyor  General  for  acting 
as  arbitrator  was  provided  by  the  city  and  not  out  of  the 
general  revenue  of  the  colony  In  the  present  case  the 
duty  cast  upon  the  Surveyor  General  is  one  that  may  be 
said  to  belong  properly  to  his  department,  and  I  cannot 
^come  to  any  other  conclusion  than  that  if  the  Legislature 
intended  the  Surveyor  General  to  be  specially  compensated 
for  acting  as  arbitrator  it  would  have  followed  the  precedent 
•of  section  21  of  the  Act  56  Vic,  cap.  1,  and  given  expres- 
sion to  its  intention.  I  must,  therefore,  decide  that  the  de- 
fendant was  not  entitled  to  be  paid  for  his  services  as  arbi- 
trator, and  that  he  was  bound  to  perform  these  services  as 
.part  of  his  duties  as  Surveyor  General. 

The  answer  to  the  second  question  can  easily  be  gathered 
from  the  answer  given  to  the  first.  If  the  defendant  was 
*iot  entitled  to  be  paid  for  his  services  as  arbitrator  he  could 
not  have  authority  to  retain  public  moneys  that  came  into 
.his  hands  and  apply  them  in  payment  of  services  which  he 
was  bound  to  perform  without  extra  compensation.  The 
matter  might  very  well  rest  here  if  it  were  not  that  the 
.defendant  and  his  counsel  have  given  expression  to  and 
.appear  to  rely  on  certain  ideas  in  connection  with  the  ex- 
penditure of  public  moneys  which,  in  my  opinion,  are  errone- 
ous, and  which,  if  concurred  in  and  acted  upon,  would  open 
.the  door  to  improper  and  fraudulent  dealing  with  public 
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moneys.  The  evidence  of  the  defendant,  where  he  under- 
takes to  express  his  conception  of  the  functions  and  powers 
of  the  Executive  Council  and  its  individual  members  is  far 
from  satisfactory.  He  appears  to  look  upon  the  Executive- 
Council  as  a  sort  of  partnership  in  which  each  individual 
member  has  the  right  to  bind  by  his  acts  not  only  the  other 
members  of  the  Executive  but  the  body  public.  As  an  illus- 
tration he  contends  that  because  the  Attorney  General  in- 
structed him,  or  as  he  would  probably  put  it,  employed  him, 
to  act  as  arbitrator,  he  is  entitled  to  be  paid  for  his  services 
out  of  the  public  moneys,  and  having  public  moneys  in  his 
hands  or  under  his  control  he  (the  defendant)  is  entitled  to 
pay  himself  for  these  services.  The  same  idea  was  contended 
for  by  defendant's  counsel.  His  contentions  in  this  connec- 
tion were — (1),  that  the  Premier  as  an  individual  member  of 
the  Executive  Council  or  by  virtue  of  his  office — I  do  not 
quite  understand  which — had  authority  to  employ  the  de- 
fendant as  arbitrator ;  (2),  that  he  did  so  employ  the  defen- 
dant; (3),  that  the  furnishing  of  the  lists  or  statements  and 
their  submission  to  some  member  or  members  of  the  Exe- 
cutive in  the  manner  given  in  evidence  were  a  sufficient 
authority  to  the  defendant  to  pay  himself  for  his  services ; 
and  (4),  that  a  minute  of  the  Committee  of  Council  (mean- 
ing a  meeting  of  the  Executive  Council  without  the  Gover- 
nor being  present)  is  equal  in  weight  and  authority  to  a 
minute  of  the  Governor  in  Council. 

It  is  not  necessary  to  deal  with  all  these  contentions. — 
The  first  two  are  not  important.  The  defendant  was  not 
employed  by  the  Premier  to  act  as  arbitrator,  but  the  duty 
to  act  as  arbitrator  is  cast  upon  him  by  statute  as  one  of  the 
duties  of  his  office.  If  it  were  necessary  to  decide  this 
point  I  would  have  no  hesitation  in  holding  that  the  Pre- 
mier had  no  such  authority.  The  last  three  contentions  call 
for  a  few  words  of  comment.  The  practice  in  dealing  with 
accounts  or  claims  against  the  Government  has  been  very 
clearly  stated  by  Mr.  Berteau.     I  quote  from  his  evidence : 

Q.  Will  you  state  shortly  the  whole  procedure  with  re- 
ference to  the  payment  of  bills  coming  to  the  Colonial  Sec- 
retary's office  ? 

A,  If  they  were  against  an  authorized  vote  and  were  just 
and  fair  they  were  initialed  by  the  Colonial  Secretary,  and 
frequently,  if  he  was  busy,  by  myself.  They  then  passed 
into  the  hands  of  the  Financial  Clerk  in  the  same  office  and 
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-would  be  placed  on  a  warrant,  which  warrant  would  be 
-signed  by  the  Governor.  After  being  examined  by  the 
Financial  Clerk  it  would  then  come  back  to  be  signed  by 
the  Colonial  Secretary  and  be  sent  down  to  the  Treasury  for 
payment 

Q.  That  was  the  usual  practice  ? 

A.  Yes. 

Q.  You  have  heard  the  evidence  of  Mr.  Long  and  Mr. 
Woods  as  to  what  was  done  in  this  particular  case  ? 

A.  Yes. 

Q.  That  would  be  a  departure  from  the  usual  practice  ? 

A.  That  would  be  a  special  case. 


Q.  All  these  special  cases  had  to  be  dealt  with  by  the 
•Committee  of  Council  ? 

A.  Yes. 

Speaking  generally  it  seems  to  me  that  in  order  to  justify 
the  payment  of  public  moneys  three  conditions  must  be  pre- 
ssent:  (1),  the  legislature  must  have  made  a  vote  or  pro- 
vided a  fund  out  of  which  the  amount  claimed  can  be  paid ; 
«(2)  the  Legislature  must  have  authorized  the  payment  of 
the  amount  claimed ;  and  (3),  the  payment  must  be  autho- 
rized by  warrant  under  the  hand  and  seal  of  the  Governor. 
Sir  William  Anson,  in  the  last  edition  of  his  work  on  "  The 
Xaw  and  Custom  of  the  Constitution/'  lays  down  "  that  for 
^any  use  of  the  public  money  the  authority  of  Parliament  is 
^universally  necessary.  If  that  authority  is  in  certain  cases 
«and  under  settled  rules,  anticipated,  as  when  the  collectors 
«of  revenue  meet  the  immediate  charges  of  their  departments, 
their  action,  in  order  to  be  legal,  must  be  ratified  by  Parlia- 
ment in  the  course  of  the  year."  In  England  the  expenditure 
-of  the  public  money  in  all  its  details  is  controlled  by  statute 
_and  it  would  be  impossible  for  such  a  state  of  affairs  to  exist 
as  has  been  given  in  evidence  in  this  action.  In  this  country 
if  one  may  judge  from  the  evidence  given  in  this  case,  very 
rgreat  laxity  must  have  existed  in  this  particular.  The  sys- 
tem— or  perhaps  to  speak  more  correctly,  the  want  of  system 
- — that  seems  to  have  prevailed,  if  the  facts  of  this  case  form 
j*  fair  standard  for  criticism,  offered  opportunities  for  the 
misuse  of  public  money  which  ought  not  to  exist  in  a  self- 
governing  Colony  with  progressive  ideas  and  modern  insti- 
tutions such  as  we  claim  to  possess,  and  it  is  satisfactory  to 
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know  that  the  Legislature  at  its  last  session  took  a  step  In* 
the  right  direction  by  enacting  legislation  similar  in  its  ob- 
ject and  eflect  to  the  English  statutes  now  in  force  for  the* 
regulation  and  control  of  public  expenditure.  I  am  aware 
that  it  has  been  the  practice  of  governments  in  the  past  to 
expend  large  sums  of  public  money  upon  what  is  called  Ex- 
ecutive responsibility,  which  simply  means  that  the  Gover- 
nor in  Council  takes  the  responsibility  of  expendiug  public 
moneys  without  being  authorized  to  do  so  by  the  Legisla- 
ture, trusting  to  be  indemnified  by  the  Legislature  at  it* 
next  session.  It  is  not  an  advisable  practice  and  ought  only 
to  be  adopted  in  cases  of  extreme  emergency.  But  even  in* 
that  case  the  expenditure  would  require  the  sanction  of  the* 
Governor  and  his  responsible  ministers,  formally  certified 
by  a  minute  of  Council  before  one  cent  of  money  could  be* 
withdrawn  from  the  Treasury  In  the  present  case  the  pay- 
ments made  to  the  defendant  are  not  only  not  surrouuded* 
with  the  formalities  required  in  cases  of  expenditure  upon* 
Executive  responsibility,  but  the  ordinary  routine  required* 
in  cases  of  bills  or  accounts  for  which  funds  have  been  pro- 
vided by  the  Legislature  has  not  been  observed.  The  lists* 
or  statements  containing  the  amounts  claimed  by  the  defen- 
dant are  not  even  initialed  by  the  Colonial  Secretary.  There* 
is  no  conclusive  evidence  that  the  lists  ever  came  before  the* 
Committee  of  Council.  There  is  very  clear  evidence  that- 
they  did  not  come  before  the  Governor  in  Council. 

Reliance  was  placed  on  the  minutes  of  Council  that  I  have- 
quoted  and  the  defendant  contended  than  under  the  autho- 
rity of  these  minutes  and  the  warrant  of  the  Governor  he* 
•was  justified  in  paying  himself  the  amounts  in  question. 
After  a  careful  reading  of  these  minutes  and  of  the  Acts* 
under  which  they  are  made,  I  cannot  find  anything  to  justify 
or  uphold  this  contention.  The  minute  of  Nov.  30,  1895r 
(AM.,  2),  is  made  under  56  Vic,  cap.  2,  and  simply  directs- 
that  a  notice  be  sent  to  the  Bank  of  Montreal  that  a  bond 
will  issue  in  favor  of  R  G.  Eeid  for  $6,000  for  payment  of 
right  of  way  for  the  N.  N.  and  W.  Railway  at  Bay  of  Islands. 
I  fail  to  see  what  possible  connection  this  can  have  with  the 
matters  in  dispute  in  this  action.  Under  56  Vic,  cap.  2,. 
there  was  no  authority  to  issue  debentures  for  the  payment 
of  arbitrators  fees.  The  only  authority  given  in  that  Act 
was  to  issue  debentures  for  the  payment  to  R.  G.  Reid  of 
moneys  due  to  him  for  the  construction  and  equipment  of 
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the  railway  referred  to  in  the  Act.  The  same  observation 
applies  to  one  of  the  minutes  of  Nov.  12, 1897,  (H. J.B.W.,  8)r 
which  is  also  made  under  the  authority  of  56  Vic,  cap.  2. 
Even  if  the  defendant  were  entitled  to  payment  for  his  ser- 
vices— and  I  have  held  that  he  was  not — there  was  no  au- 
thority under  the  Act  to  provide  moneys  for  that  purpose. 

It  will  be  noticed  that  there  is  a  material  difference  in  the 
provisions  of  the  Act  60  Vic,  cap.  4,  as  compared  with  those 
of  chapter  34  of  Consolidated  Statutes  and  56  Vie,  cap.  2, 
with  respect  to  the  manner  of  raising  moneys  for  the  pur- 
poses  of  these  Acts  and  to  the  application  of  the  moneys 
when  raised.  Chapter  34  provides  for  the  raising  of  a  loan 
by  public  advertisement  or  by  tender  on  the  credit  of  the 
Colony  to  be  applied  for  the  purposes  of  the  chapter  So- 
far  as  I  can  see  it  was  not  one  of  the  purposes  of  the  chapter 
to  provide  extra  or  special  compensation  for  the  Surveyor 
General  for  acting  as  arbitrator  in  accordance  with  section 
4  of  chapter.  The  loan  when  raised  would  in  the  regular 
conduct  of  business  be  paid  into  the  Treasury  and  paid  out 
under  the  Governor's  warrant.  It  was  argued  for  the  de- 
fendant that  the  Governor's  warrant,  dated  Feb.  2nd,  1897, 
(A.M.,  1),  was  sufficient  authority  for  the  payment  to  the 
defendant  of  the  arbitrator's  fees  included  in  the  list  H.  J. 
B.  W.,  4.  I  do  not  concur  in  this  view  of  the  matter.  The 
warrant  authorized  the  payment  of  $5,938  to  the  Surveyor 
General  for  awards  for  right  of  way,  not  for  his  fees  as  arbi- 
trator As  I  read  the  statute  there  was  no  authority  given 
by  it  for  any  extra  payment  to  the  Surveyor  General  for  hie 
services  as  arbitrator.  The  making  of  a  warrant  for  awards 
for  right  of  way  is  within  the  authority  of  the  statute,  the 
warrant  itself  states  that  the  amount  is  issued  to  pay  for 
awards  for  right  of  way,  therefore  I  must  assume  that  the 
warrant  means  what  it  says  on  its  face,  namely,  that  it  was 
issued  for  the  payment  of  awards  for  right  of  way  and  for 
that  purpose  only. 

The  Act  56  Vic,  cap.  2,  provides  for  the  payment  to  R  GL 
Beid  of  the  contract  price  and  all  other  moneys  payable  to 
him  for  the  construction  and  equipment  of  the  railway,  and 
for  all  other  work  connected  therewith  in  accordance  with 
the  agreement  entered  into  with  him,  by  debentures  of  the 
Colony.  The  contractor  is  not  paid  in  cash  but  takes  the 
debentures  as  payment.  There  is  no  authority  in  the  Act 
for  the  issue  of  debentures  or  the  raising  of  moneys  for  any 
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other  purpose,  and  there  is  nothing  in  the  Act  to  cover  or 
justify  auy  payment  to  the  Surveyor  General  for  acting  as 
arbitrator  under  it. 

It  will  be  observed  that  the  wording  of  the  Act  60  Vicn 
cap.  4,  upon  the  point  under  discussion,  differs  somewhat 
from  the  wording  of  the  two  statutes  already  quoted.  After 
providing  for  the  payment  of  the  contract  price  and  all  pay- 
ments to  be  made  to  the  contractor  by  debentures,  it  further 
provides  that  all  other  moneys  required  for  the  purposes  of 
the  Act  shall  be  raised  by  the  sale  of  debentures  of  the  Co- 
lony. This,  however,  does  not  cover  payments  to  the  Sur- 
veyor General  for  acting  as  arbitrator.  The  purpose  of  the 
Act  so  far  as  the  Surveyor  General  was  concerned,  was  that 
he  should  act  as  arbitrator  as  part  of  his  official  duty  with- 
out extra  compensation. 

Bearing  in  mind  that  there  is  no  authority  for  raising 
funds  or  making  payments  of  money  under  56  Vic ,  cap.  2, 
and  that  under  60  Vic,  cap.  4,  the  contractor  takes  deben- 
tures for  his  payment,  it  is  apparent  that  the  mode  of  pay- 
ment of  amounts  properly  payable  under  chapter  34  of  Con- 
solidated Statutes  and  under  60  Vic,  cap.  4,  is  by  warrant 
of  the  Governor.  Section  6  of  chapter  1  of  Con.  Stat,  says 
that  "  if  any  sum  of  the  public  money  is  by  an  Act  appro- 
priated for  any  purpose  or  directed  to  be  paid  by  the  Gov- 
ernor, then,  if  no  other  provision  is  made  respecting  it,  such 
sum  shall  be  payable  under  warrant  of  the  Governor,  direc- 
ted to  the  Receiver  General,  out  of  the  general  revenue  of 
the  Colony."  Apply  this  to  some  of  the  facts  of  the  present 
case.  Large  sums  of  money  are  received  from  Mr,  Reid  on 
behalf  of  the  public  under  an  arraugement  which,  so  far  as 
the  evidence  shews,  was  never  brought  to  the  knowledge  of 
the  Governor  in  Council.  These  moneys  are  not  paid  into 
the  Treasury,  but  in  the  words  of  the  defendant  they  "come 
into  his  (the  defendant's)  hands  to  be  applied  and  distributed 
in  the  public  service  of  the  Colony."  For  the  time  being 
the  defendant,  with  respect  to  these  moneys,  appears  to  have 
become  clothed  with  all  the  authority  and  none  of  the  re- 
sponsibilities of  the  Governor  in  Council.  He  pays  himself 
out  of  these  moneys  for  services  for  which,  according  to  law, 
he  is  not  entitled  to  be  paid.  The  only  authority  he  shows 
for  such  payment  is  the  verbal  authority  of  one  or  more 
members  of  an  Executive  Council  of  which  he  is  a  member 
himself.     It  is  not  attempted  to  be  shown  that  any  warrant 
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-of  the  Governor  issued  for  any  of  the  payments,  except  that 
contained  in  exhibit  H.J.B.W.,  4,  with  which  I  have  already 
-dealt,  and  for  the  payment  of  $15  referred  to  in  exhibit 
H.J.B.W.,  10,  which  stands  in  exactly  the  same  position  as 
that  contained  in  exhibit  H.J.B.W.,  4.  It  is  not  shown  that 
the  Governor  in  Council  sanctioned  or  was  even  aware  of 
these  payments,  or  that  he  had  any  knowledge  that  the  de- 
fendant was  being  paid  specially  for  his  services  as  arbitrator. 

Can  such  transactions  be  supported  ?  Possibly  they  might 
he  by  the  man  or  body  of  men  who  were  responsible  for 
^bringing  them  about,  but  I  cannot  see  how  they  can  be  sup- 
ported when  brought  to  the  test  of  a  Court  of  Justice.  There 
may  be  a  political  morality — so  called — which  can  justify 
transactions  such  as  these  to  the  persons  immediately  con* 
-cerned,  but  I  know  of  no  legal  or  equitable  principle  upon 
which  they  can  be  justified  in  a  Court  of  law.  I  must  there- 
fore hold  that  the  defence  set  up  by  the  defendant  is  not  in 
law  a  sufficient  answer  to  the  claim  of  the  plaintiff  and  that 
the  defendant  has  failed  to  establish  any  right  to  retain  and 
-apply  these  moneys  in  the  manner  claimed  by  him.  In  my 
-opinion  the  evidence  given  negatives  the  position  asserted 
by  the  defendant,  that  the  moneys  in  question  were  paid  by 
the  plaintiff  to  the  defendant  for  his  services  as  arbitrator, 
-as  alleged  On  the  contrary  the  evidence  shews  that  the 
^defendant  received  these  moneys  without  any  authority  from 
plaintiff — represented  in  this  Colony  by  the  Governor  in 
-Council.  The  only  authority  for  the  payment  complained 
-of  was  the  defendant  himself.  It  is  not  shewn  that  the 
^Governor  in  Council  was  aware  or  had  any  knowledge  of 
these  payments.  The  burden  of  proving  that  the  moneys  in 
-question  in  this  action  were  properly  received  and  applied 
rested  upon  the  defendant,  and  in  my  opinion  he  has  not 
^satisfactorily  sustained  this  burden.  After  a  careful  con- 
sideration of  the  whole  case  the  only  conclusion  that  I  can 
-come  to  is  that  the  defendant  was  not  justified  in  paying  to 
himself  the  moneys  referred  to,  and  that  he  received  them 
.and  in  law  still  holds  them  to  the  use  of  the  plaintiff. 

Judgment  must  therefore,  in  my  opinion,  be  entered  for 
the  plaintiff  for  $3,390,  with  costs. 

Judgment  by  the  Chief  Justice  in  favor  of  the  defendant, 
with  costs. 

Mr.  Justice  Emerson  concurs  with  the  Chief  Justice. 

Mr.  Marine,  Q.C.,  for  plaintiff. 

Mr.  Oreene,  Q.C.,  for  defendant. 
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1839,  January.    Hon.  Mr.  Justice  Emerson. 

Contract— Parol  evidence  to  alter  or  vary  when  admitted. 

Where  a  written  agreement,  for  the  sale  and  purchase  of  a  house,  was  silent 
as  to  an  alleged  condition,  which  the  vendee  claimed  was  made  at  the  time, 
viz.,  that  the  honse  was  purchased  for  A,  and  on  the  further  condition  that 
the  acceptance  by  A  was  conditional  on  his  disposal  of  his  present  resi- 
dence, the  Court  refused  the  vendee  to  give  evidence  that  at  the  time  of 
the  making  of  the  contract  any  such  condition  was  stipulated. 

This  cause  was  tried  before  me  without  a  jury. 

The  plaintiff  seeks  to  recover  from  the  defendaut  the  aumr 
$2,800,  the  price  and  value  of  a  house  and  premises  or* 
Cochrane  street,  St.  John's,  which  she  alleges  was  purchased 
from  her  by  the  defendant  in  March,  1898.  For  some  weeks- 
before  the  alleged  purchase  it  is  admitted  that  negotiations- 
were  proceeding,  between  plaintiff's  husband,  Mr.  F.  D  Lillyr 
and  the  defendant,  for  the  purchase  of  the  house  by  the 
latter  for  Mr.  Adams,  and  it  is  also  admitted  that  these 
negotiations  were  upon  the  express  understanding  that  the 
bargain  was  not  to  be  completed  unless  Mr.  Adams  could 
dispose  of  his  present  residence,  which  he  was  unable  to  do. 
The  plaintiff  was  anxious  to  dispose  of  her  Cochrane  street- 
house,  and  Mr  F.  D.  Lilly  alleges  that  on  the  20th  March 
the  defendant,  Pitman,  came  to  his  office  and  had  a  conver- 
sation with  him  about  the  sale  and  purchase  of  the  house,, 
during  which  he  informed  Pitman  that  he  had  an  offer  to- 
rent  the  house  for  £65  a  year,  but  he  would  prefer  to  sell  £ 
whereupon,  he  says,  Pitman  said  he  would  take  the  house 
for  himself  at  the  price  named.  The  following  day  the  de- 
fendant, Pitman,  was  again  in  Mr.  F.  D.  Lilly's  law  office,, 
when  the  latter  produced  an  agreement  for  the  sale  and  pur* 
chase  of  the  house,  which,  after  cansideration,  the  defendant 
signed.     The  agreement  is  as  follows : 

"This  agreement,  made  at  St.  John's,  this  21st  day  of 
March,  1898,  between  Ida  I.  Lilly  and  James  J.  Pitman,  the 
said  Ida  I.  Lilly  sells  and  the  said  James  J.  Pitman  pur- 
chases the  dwelling-house  (No.  62)  and  premises,  situate  on 
the  east  side  of  Cochrane  street,  St.  John's,  for  the  sum  of 
two  thousand  eight  hundred  dollars. 

"  (Signed),  Ida  I.  Lilly, 

"  J.  J.  Pitman. 

"  Witness — Frank  D.  Lilly. 
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The  defendant  subsequently  refused  to  complete  the  pur- 
chase, alleging  that  the  bargain  and  sale  were  made  upon* 
the  express  condition  that  Mr.  Adams  was  to  be  the  pur- 
chaser, and  upon  the  further  condition  that  Mr.  Adams- 
could  succeed  in  disposing  of  his  present  residence.  This  i&- 
denied  by  Mr.  Lilly,  who,  while  admitting  that  all  the  nego- 
tiations up  to  the  morning  of  the  20th  March  were  con- 
ducted by  defendant,  Pitman,  under  the  terms  and  condi- 
tions upon  which  defendant  alleges  he  then  purchased,  posi-- 
tively  affirms  that  on  the  20th  of  March  the  defendant- 
definitely  agreed  to  purchase  the  house  for  himself,  and  not 
for  Mr.  Adams,  for  $2,800,  and  that,  in  pursuance  of  the- 
verbal  undertaking,  the  written  ugreement  of  the  21st  was 
unconditionally  signed.  Some  sidelights,  favorable  to  the' 
defendant,  were  thrown  on  the  transaction  by  the  evidence' 
of  Mr.  Adams,  and  if  I  were  to  give  judgment  in  this  case 
upon  the  oral  testimony  of  the  witnesses  I  should  have  much* 
difficulty  in  arriving  at  a  conclusion.  Happily  I  am  relieved 
from  deciding  upon'  the  amount  of  credence  to  be  given  to- 
these  three  gentlemen  by  the  fact  that,  in  such  a  case  as- 
this,  the  Court  is  bound  by  the  written  agreement,  and  a 
great  deal,  if  not  all,  of  the  testimony  as  to  the  negotiations- 
which  led  to  the  final  conclusion  of  the  bargain,  was  inad- 
missible upon  principles  of  law,  so  well  settled  and  under- 
stood that  I  should  not  have  considered  it  necessary  to  re- 
peat them  in  this  judgment  if  the  virtual  parties  to  the" 
suit  were  not  solicitors  of  this  Court,  upon  whom  the  gene- 
ral public  sometimes  relies  for  assistance  and  advice  in  the 
sale  and  purchase  of  property,  especially  of  lands. 

Now,  it  is  a  cardinal  rule  of  evidence  that  when  a  con- 
tract is  reduced  to  writing  it  can  be  subsequently  proved 
only  by  the  writing  itself,  and  it  follows  in  applying  this- 
rule  that  no  contemporaneous  verbal  expressions  will  be' 
allowed  to  be  engrafted  upon  the  writing,  so  as  to  alter  it,- 
by  adding  to  or  taking  away  from  its  meaning  or  import. 
For  the  written  instrument  being  made  by  the  parties  the' 
expositor  of  their  intentions  must,  in  order  to  effectuate 
that  object,  be  the  only  instrument  of  evidence  to  prove 
their  intentions.  Particularly  is  this  so  where  the  law  says- 
that  the  agreement  shall  be  in  writing,  as  in  the  case  of  the' 
sale  of  lands.  If  oral  testimony  were  admitted  in  the  place 
of  instruments  in  writing,  where  such  exist,  it  would  he 
substituting  the  inferior  for  the  superior  degree  of  evidence,- 
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-conjecture  for  fact,  and  mere  presumption  for  the  highest 
.degree  of  proof.  It  would  be  substituting  mere  recollection 
of  the  parties,  depending  on  the  uncertainty  of  memory,  for 
that  which  the  law  has  always  regarded  as  the  most  solemn 
.evidence  of  such  contract,  and  would  open  a  door  to  (what 
the  English  municipal  law  has  always  been  vigilant  to  keep 
it  closed  against)  frauds  and  perjuries.  This  principle  erf 
evidence  is  elaborated  at  considerable  length  in  all  treatises 
.on  that  subject,  and  involves  some  nice  distinctions,  but  the 
broad  principle  which  I  am  compelled  from  the  facts  before 
me  to  apply  to  this  case,  is  that  verbal  evidence  of  what 
took  place  at  the  time  of  making  the  agreement  is  inadmis- 
sible for  the  purpose  of  contradicting  or  altering  it. 

One  or  two  instances  from  the  books  will  suffice  to  show 
how  the  Courts  have  looked  upon  such  attempts  to  alter  or 
contradict  by  oral  testimony  a  written  contract.  Where 
A  contracted  with  B  to  deliver  him  100  bushels  of  wheat 
within  three  months,  at  so  much  per  quarter,  the  Court  re- 
fused to  admit  evidence  to  »huw  that  it  was  agreed  at  the 
time  that  the  wheat  should  be  delivered  only  in  case  of  the 
Arrival  of  the  ship,  which  the  vendor  expected  from  Odessa 
with  wheat  on  board,  for  that,  said  the  Court,  would  be  to 
allow  parol  evidence  in  to  turn  an  absolute  written  agree- 
ment into  a  conditional  one.  So  also  in  the  case  of  Graves 
vs.  Asklin,  H  Campbell  Jfi6,  where  a  written  agreement  for 
the  sale  of  goods  did  not  specify  any  time  for  delivering 
them,  the  Court  would  not  allow  the  vendor  to  give  evidence 
that  at  the  time  of  the  making  of  the  agreement  it  was 
fnade  a  condition  that  the  purchaser  should  immediately 
take  them  away ;  and  in  the  case  of  Ford  vs.  White,  S  Ml 
j&  G.9  649,  where  the  written  contract  mentioned  no  time 
for  payment,  and  where  the  law  consequently  implies  the 
term  of  immediate  payment,  the  Court  would  not  allow  evi- 
dence to  be  adduced  to  show  that  by  the  usual  dealings  be- 
tween the  parties,  six  months  credit  was  to  be  given.  "  The 
.contract,"  says  Maule,  J.,  in  the  case  of •  Hornor  vs.  Groves, 
&£  L  ■/".  (C.  -P.,  IBS),  "  whatever  it  was,  was  reduced  to  wri- 
ting, and  when  that  is  so  we  must  look  at  the  writing  and 
at  nothing  else,  even  though  terms  previously  ugreed  upon 
by  the  contracting  parties  be  omitted  from  it/' 

Even  if  it  were  claimed  that  this  case  fell  under  the  ruling 
.of  Wallis  v.  LUieU,  SI  LJ.  Sep.  (C.P.)  100,  in  which  evi- 
dence of  a  contemporaneous  oral  arrangement  was  held  ad- 
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mis8ible  on  the  ground  that  the  evidence  and  arrangement 
showed  that  the  parties  intended  that  the  written  agreement 
should  not  take  effect  or  that  the  effect  of  the  contempora- 
neous oral  arrangement  was  to  suspend  the  written  agree- 
ment, and  make  it,  as  L.  J.  Turner  says,  a  species  of '  escrow/ 
I  should  have  to  hold  against  the  defendant,  on  the  grounds  - 
that  the  burden  of  proof  is  on  him  to  satisfy  me,  in  the  face 
of  the  written  agreement,  that  such  an  oral  understanding 
existed.  I  must  reiterate  that  if,  I  were  called  upon  to  de- 
cide this  case  upon  the  oral  testimony  of  the  witnesses,  I 
should  have  much  difficulty  in  arriving  at  a  conclusion  satis- 
factory to  myself. 

Applying,  however,  the  principle  to  which  I  have,  perhaps 
too  lengthily,  adverted,  I  have  to  hold'  on  the  written  agree- 
ment between  the  parties,  that  the  defendant  Pitman,  pur- 
chased the  property  from  the  plaintiff  Lilly,  on  the  date  of 
the  agreement,  and  a  judgment  must  be  accordingly  entered 
for  the  plaintiff  for  the  sum  of  $2,800,  with  interest  at  six 
per  cent,  from  May  1,  1898,  and  costs. 

Mr,  Lilly  for  plaintiff. 

Mr.  Pitman,  defendant,  iu  person. 
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1899,  January.    Hon.  Mr.  Justice  Emerson. 

Habeas  corpus— Practice — Warrant  of  commitment— Alternative  punishment— 
Payment  of  expenses  as  part  of  sentence — Customs9  A  el,  1898—  Writ 
of  certiorari  to  amend  commitment,  when  it  will  be  granted. 

A  conviction  under  the  Customs'  Management  Act,  1808,  sec  202,  adjudging 
that  a  person  convicted  nnder  that  Act  do  pay  $200,  and  if  default  be  made 
in  payment,  according  to  the  adjudication  and  order,  to  be  imprisoned  for 
six  calendar  months,  was  held  to  be  void  on  the  grounds  that  the  justice 
had  exceeded  his  power. 

Where  a  prisoner  is  brought  up  on  a  writ  of  habeas  corpus  and  the  return  shows 
a  commitment  bad  upon  the  face  it,  the  Court  will  not,  on  the  suggestion 
that  the  conviction  is  good,  adjourn  the  case  for  the  purpose  of  having  the 
conviction  brought  up  and  amending  the  commitment  by  it. 

On  motion  of  Mr.  Scott,  Q.C.,  an  order  was  granted  by  me 
.on  the  10th  instant  that  all  parties  concerned  should  show 
cause  why  a  writ  of  habeas  corpus  should  not  issue,  directed 
to  the  superintendent  of  the  Penetentiary  to  have  the  body 
of  Robert  Bruce  before  a  Judge  in  Chambers,  to  undergo  and 
receive,  &c,  and  on  the  day  of  the  hearing  of  the  order  nisi 
Mr.  Morine,  Q.C.,  appeared  for  the  superintendent,  and  con- 
sented that  the  rule  be  made  absolute ;  whereupon  a  writ  of 
habeas  corpus  was  directed  to  the  superintendent  to  have  the 
body  of  the  prisoner  before  a  Judge  in  Chaml>ers,  on  the 
21st  instant,  with  the  cause  of  his  detention,  to  undergo  and 
receive,  &c.  Accordingly  the  superintendent  made  a  return 
to  the  writ,  in  usual  form,  to  the  effect  that  he  held  the  pri- 
soner under  two  warrants  (produced),  one  a  warrant  of  com- 
mitment of  George  K  Forsey,  Esq.,  J.P.,  stipendiary  magis- 
trate for  Burin,  directed  to  the  gaoler  at  Placentia,  and  the 
.other  a  warraut  of  His  Excellency  the  Governor,  directing 
the  gaoler  at  Placentia  to  transfer  the  prisoner  to  the  Peni- 
tentiary, in  St.  John's,  and  directing  and  authorizing  the 
.Superintendent  of  the  Penitentiary  to  receive  the  prisoner, 
and  detain  him  for  the  completion  of  his  sentence. 

No  question  arises  on  the  Governor's  warrant  of  transfer, 
and  it  is  admitted  as  correct  in  substance  and  form 

Mr.  Scott,  Q  G,  moved,  on  the  reading  of  the  return  to 
the  habeas  corpus,  that  the  prisoner  be  discharged  on  the 
^grounds : 

(1)  That  there  was  no  jurisdiction  in  the  magistrate  to 
sentence  the  prisoner  to  imprisonment,  as  an  alternative  pun- 
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Ishment,  i.  e.,  imprisonment  in  default  of  payment  of  the 
fine  imposed. 

(2)  The  magistrate  had  no  power  to  impose  the  payment 
•of  the  "  expenses  of  conveying  the  accused  to  gaol,"  as  part 
.of  the  sentence ;  and 

(3)  If  the  magistrate  had  power  to  adjudicate  upon  and 
make  part  of  the  sentence,  the  "  expenses "  referred  to,  the 
•warrant  of  commitment  was  bad,  because  the  amount  should 
he  set  forth  with  certainty  in  the  commitment. 

In  order  to  fully  appreciate  the  force  of  Mr.  Scott's  objec- 
tions it  is  necessary  to  recite  substantially  the  magistrate's 
•warrant  of  commitment,  and  the  Act  under  which  the  pri- 
soner was  tried  and  convicted. 

According  to  that  warrant  the  prisoner  was  convicted 
before  a  stipendiary  magistrate,  on  the  20th  of  September 
last,  of  the  offence  of  "  smuggling/'  and  was  "  adjudged  for 
jbis  said  offence  to  forfeit  and  pay  the  sum  of  $200,  to  be 
f>aid  and  applied  according  to  law,  and  in  default  of  the  pay- 
ment of  the  said  sum  of  $200,  it  was  adjudged  and  ordered 
by  the  said  Justice  that  the  said  Robert  Bruce  for  the  said 
offence  should  be  imprisoned  in  her  Majesty's  gaol,  &c,  and 
there  kept  for  the  space  of  six  calendar  months.  And  whereas 
the  said  $200  has  not  been  paid,  but  the  said  Robert  Bruce 
has  made  default  therein,  these  are  therefore  to  command 
you  to  receive  the  said  Robert  Bruce  into  the  said  gaol  and 
there  imprison  and  keep  him  for  the  space  of  six  calendar 
months,  unless  the  said  sum  and  expenses  of  conveying  the 
accused  to  the  said  gaol,  are  sooner  paid,  and  for  so  doing, 
Ac" 

It  is  admitted  that  the  statute  undei  which  the  prisoner 
was  tried,  convicted  and  sentenced,  is  the  "  Customs'  Act, 
1898,"  section  202,  which  enacts— 

"  If  any  person  smuggles,  ....  every  such  per- 
son, his  aiders  and  abettors,  shall  be  liable  on  summary  con- 
viction before  two  Justices  of  the  Peace  or  any  other  magis- 
trate having  the  power  of  two  Justices  of  the  Peace,  to  a 
penalty  not  exceeding  $200,  and  not  less  than  $50,  or  im- 
prisonment for  a  term  not  exceeding  one  year  and  not  less 
than  one  month,  or  to  both  fine  and  imprisonment." 

The  prisoner  was  tried,  convicted  and  sentenced  by  Mr. 
Forsey,  J.P ,  stipendiary  magistrate,  having  the  powers  of 
two  Justices. 

Mr.  Morine,  Q  C,  for  the  Crown,  now  admits  the  warrant 
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of  commitment  is  bad  on  the  face  of  it,  for  the  reasons  as- 
signed by  Mr.  Scott,  Q.C.,  but  contends  that  as  the  convic- 
tion may  be  shown  to  be  good  and  according  to  the  statute, 
and  that  as  there  is  merely  an  error  or  omission  in  the  draw- 
ing up  of  the  commitment  the  Court  should  accede  to  a 
motion  of  the  Crown  for  an  adjournment  to  enable  the  magis- 
trate, under  u  writ  of  certiorari,  to  send  up  the  record  of  the 
proceedings  had  before  him,  in  order  that  the  commitment 
may  be  amended,  or  a  new  commitment  substituted,  in  ac- 
cordance with  the  conviction.  He  then  moved  for  the  ad- 
journment, and  cited  in  support  of  both  motions  Rex  v  Sogers, 
ID  &R.  156;  Rex  v.  Taylor,  7  D  &  R  622 :  Hex  v.  Elwdlr 
2  St.  794  ;  Short  and  Miller,  Cr.  Pr ,  p.  341,  and  Paley  on  Con- 
victions;  and,  as  to  the  power  of  the  Court  or  Judge  to  order 
an  amendment  of  the  commitment,  cited  Bott  v.  Ackroyd, 
7  W.R.  420 ;  Reg.  v.  Saddis,  1  East  306.  He  also  contended 
that  by  12  and  13  Vic,  cap.  45,  sec  7  (Imperial  statute)  the 
Court  or  Judge  had  power  to  amend  any  omission  or  mistake 
of  the  Justices. 

Mr.  Scott,  Q.C.,  in  reply,  contended  that  the  last  men- 
tioned statute  was  not  in  force  in  this  Colony,  and  a  very 
interesting  discussion  took  place  between  these  gentlemen 
and  forcible  arguments  adduced  by  them  for  and  against  the 
applicability  of  the  statute  in  question.  Mr.  Scott  also  ques- 
tioned the  power  of  the  Court  to  allow  a  postponement  after 
a  return  of  the  gaoler  to  a  writ  of  habeas  corpus. 

If  the  motion  for  a  writ  of  certiorari  had  been  made  before 
or  at  the  time  of  the  hearing  of  the  order  nisi  for  the  writ 
of  habeas  corpus,  the  Court  would  perhaps  have  considered  it 
advisable  to  grant  it,  but  I  am  constrained  by  the  authori- 
ties to  refuse  the  application  at  this  stage  of  the  proceedings. 

There  can  be  no  doubt  that  the  adjudication  of  the  magis- 
trate as  to  the  imprisonment,  as  an  alternative  punishment, 
in  default  of  payment  of  the  fine  imposed,  is  in  excess  of  the 
powers  conferred  by  the  statute.  I  must  hold  that  the  in- 
tention of  the  Legislature  is,  what  the  words  of  the  statute 
express,  that  upon  conviction  for  the  offence  nnder  sec  202 
of  the  Customs'  Act,  the  magistrate  may,  on  summary  con- 
viction, fine  or  imprison,  but  he  cannot  inflict  a  fine,  and 
adjudge  that  in  default  of  payment  the  person  so  convicted 
shall  be  imprisoned.  Paradoxical  as  it  may  seem,  he  may, 
however,  under  the  section,  inflict  as  a  penalty  both  fine 
and  imprisonment.   In  re  Clew,  61  L.  J.  M.  C,  140,  is  a  case 
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in  point.  The  question  there  decided  arose  under  a  rule  for 
a  habeas  corpus,  and  it  appeared  that  section  3  of  the  Im- 
perial Licensing  Act  of  1872  (35  and  36  Vic,  cap.  94),  sub- 
jected a  person  convicted  of  selling  intoxicating  liquors  with- 
out a  license,  "for  a  first  offence  to  a  penalty  not  exceeding 
£50,  or  to  imprisonment,  with  or  without  hard  labor,  for  a 
term  not  exceeding  one  month  " 

Held — (By  Groves,  Lopes  and  Bowen,  L  J.J  )  that  the  con- 
viction, adjudging  that  a  person  convicted  under  that 
Act,  do  pay  £12  10s.,  ,  and,  if  default  be 

made  in  payment  according  to  the  adjudication  and 
order,  he  be  imprisoned  for  one  month,  was  bad,  on  the 
grounds  that  the  justices  had  exceeded  their  powers. 

Upon  the  question  as  to  that  part  of  the  warrant  refer- 
ring to  the  payment  of  the  expenses  of  the  conveyance  of 
the  accused  to  gaol,  I  have  only  to  say  that  even  if  the 
magistrate  had  power  to  make  such  an  order,  which  he  cer- 
tainly had  not,  the  warrant  would  still  be  bad  on  the  face  of 
it  for  uncertainty,  for  not  stating  the  amount  of  such  ex- 
penses. This  is  admitted  by  Mr.  Morine,  Q.C.,  and  I  have, 
therefore,  only  to  deal  with  the  position  advanced  by  him 
that,  where  there  is  a  legal  conviction  to  support  a  commit- 
ment, the  Court  will  grant  a  writ  of  certiorari  and  a  post- 
ponement to  enable  the  magistrate  to  bring  up  the  convic- 
tion, and  will  order  the  commitment  to  be  amended.  How 
far  this  argument  is  sound  as  a  general  proposition  I  think 
it  unnecessary  to  decide  for  reasons  which  shall  appear 
hereafter.  I  am  bound  to  look  at  the  authorities  and  be 
guided  by  the  law  as  it  bears  on  the  case  in  its  present 
stage.  I  find  that  in  a  leading  case,  In  re  George  Timson, 
L.  REx,  p.  257,  it  was  contended  by  the  counsel  for  the 
prosecution,  in  exactly  the  same  terms  upon  which  Mr. 
Morine's  argument  proceeded,  that,  as  the  conviction  was 
not  before  the  Court,  and  it  was  probable  that  if  returned 
under  a  certiorari  it  would  be  found  regular  and  the  com* 
mitment  amended  accordingly,  the  Court  will  adjourn  the 
hearing  in  order  that  a  certiorari  should  issue  to  send  up 
the  proceedings  from  the  Court  below,  a  course  followed  in 
Ex  parte  Cross  and  Hex  vs.  Taylor  (supra),  cases  cited  by 
Mr.  Morine  in  his  argument ;  but  Chief  Baron  Kelly,  in  de- 
livering his  judgment  in  that  case,  says: — "The  prisoner  is 
entitled  to  his  discharge,  and  my  only  doubt  was  caused  by 
12 
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the  case  of  Hex  vs.  Taylor  (supra),  where,  upon  the  authority 
•of  an  old  case,  Abbot,  C  J.,  says : — c  We  must  suppose,  until 
the  contrary  is  shown,  that  there  is  a  legal  conviction  to 
support  the  commitment.  We  must  have  the  conviction 
brought  up  before  us  before  we  can  take  any  notice  of  a  de- 
fect in  the  warrant/  and  adds  '  for  this  purpose  you  may 
have  a  certiorari  to  bring  up  the  record  and  writs  of  habeas 
•corpus  to  bring  up  the  defendants.'  Thtre,  upon  the  con- 
victions being  brought  up,  the  prisoners  were  discharged. 
But  that  case  is  no  authority  for  the  present  one.  Here  the 
habeas  corpus  has  been  already  granted,  and  the  prisoner  is 
already  brought  under  it,  and  is,  with  the  return,  before  the 
Court,  and  we  cannot  deal  with  it  21s  if  it  were  merely  an 
application  for  a  writ  upon  matter  shown  by  affidavits.  On 
the  contrary,  in  the  case  of  Beg  vs.  CJianey,  6  Dotal,  281, 
which  was  subsequent  to  the  case  I  have  just  cited,  and 
which  resembled  the  present  in  the  fact  a  habeas  corpus  had 
been  already  granted,  and  the  prisoner  was  already  brought 
up  under  it,  the  course  prescribed  by  Abbot,  C.  J.,  was  not 
followed,  but  the  matter  was  decided  on  the  view  of  the 
commitment  alone.  On  that  authority  that  all  the  parties 
being  now  before  the  Court,  and  the  magistrates,  though 
served  with  notice  and  appealing  by  counsel,  not  having 
thought  fit  to  bring  before  us  the  conviction,  we  ought  not 
to  allow  the  defendant  to  remain  in  custody  under  a  com- 
mitment, which  is  bad  upon  the  face  of  it,"  and  the  Court, 
consisting  of  Kelly,  C.  B.,  Channell  and  Cleasby,  B.  B.,  were 
unamiously  of  opinion  that,  "  Where  a  prisoner  is  brought 
up  on  a  writ  of  habeas  corpus,  and  the  return  shows  a  com- 
mitment bad  upon  the  face  of  it,  the  Court  will  not,  on  the 
suggestion  that  the  conviction  is  good,  adjourn  the  case  for 
the  purpose  of  having  the  conviction  brought  up  and  amend- 
ing the  commitment  by  it "  This  decision  was  in  1870,  and 
has  since  been  followed  and  cited  with  approval  in  several 
cases  both  in  the  English  and  Colonial  Courts. 
'  In  a  recent  application  to  discharge  a  prisoner  under 
habeas  corpus  (In  re  Lawrence  H.  Miller),  heard  before  Mr. 
Justice  Henry  of  the  Supreme  Couro  of  Nova  Scotia,  that 
learned  Judge,  after  hearing  an  elaborate  argument  upon 
motion  for  an  adjournment  to  enable  the  prosecution  to  file 
a  new  warrant  in  accordance  with  an  alleged  legal  convic- 
tion, adjourned  the  hearing,  reserving  the  question,  inter  alia, 
as  to  whether  that  course  was  proper;  but,  upon  further 


In  Br  ROBERT  BRUCE.  179 

^argument  (Harris,  Q.C.,  and  Richie,  Q.C.,  appearing  pro.  and 

.con.),  decided,  following  In  re  George  Timson,  (supra),  that 
"  He  should  not  have  so  acceded  to  the  motion  for  the  ad- 
journment after  the  return  of  the  gaoler  to  the  writ  of 
habeas  corpus,  and  consequently  discharged  the  prisoner." 
'This  case  is  mentioned  in  the  Canadian  Law  Journal  for 

•October  of  this  year. 

I  think  these  authorities  ought  to  be  sufficient  to  show 
that  I  should  not  adjourn  this  hearing  for  the  purpose  indi- 
cated in  the  motion  of  the  Crown  counsel.  The  cases 
.quoted  satisfy  me  that  after  a  return  by  a  gaoler  to  a  writ 
of  habeas  corpus  of  a  warrant  of  commitment,  which  shews 
on  the  face  of  it  the  offence  for  which  the  prisoner  was  tried 

..and  convicted,  and  shows  also  that  the  convicting  magis- 
trate has  clearly  exceeded  his  powers  in  adjudging  the 
penalty  for  the  offence,  the  Court  ought  not  to  delay  to  have 

.  a  writ  of  certiorari  issue  in  order  that  the  magistrate  may 
send  up  his  conviction  so  as  to  show  that  there  was  an  error 
or  omission  in  the  commitment  and  amend  the  commitment 
in  accordance  with  the  conviction. 

In  this  case  the  offence  and  conviction  are  substantially 

.  set  forth  in  the  commitment,  which  rebuts  in  itself  the  pre- 
sumption that  there  was  any  such  legal  conviction  to  sup- 
port the  commitment  under  which  the  prisoner  is  held. 
It  is  not  necessary  to  discuss,  much  less  to  decide,  in  this 

judgment,  the  several  other  questions  so  ably  argued  by  the 
counsel  on  both  sides.  The&e  questions  involve  other  and 
larger  issue*,  which  can  best  be  dealt  with  when  they  sub- 
stantively arise  hereafter,  and  for  reasons  expressed  by  the 

.scholarly  Lord  Justice  Bowen  in  Cooke  vs.  The  New  River 
Co.,  38  Ch.  D.,p.  70-71,  where  he  says  :— 

"  I  am  extremely  reluctant  to  decide  any  thing,  except  what 
is  necessary  for  the  special  case,  because  I  believe,  by  long 
experience,  that  judgments  come  with  far  more  weight  and 
gravity  when  they  come  upon  points  which  Judges  are  bound 
to  decide,  and  I  believe  that  obiter  dicta,  like  the  proverbial 
chickens  of  destiny,  come  home  to  roost  sooner  or  later,  in 

.a  very  uncomfortable  way  to  the  Judges  who  have  uttered 
them,  and  are  a  great  source  of  embarrassment  in  future 

.-cases." 

My  opinion  therefore  is  that  the  warrant  of  commitment 
is  bad  for  excess  of  jurisdiction,  in  that  the  judgment  was 
ultra  vires  the  powers  conferred  by  the  statute  upon  the 
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committing  magistrate,  and  I  order  that  the  prisoner,  Robt. 
Bruce,  be  discharged  from  custody. 

The  magistrate  will  have  the  usual  order  for  protection- 
under  the  statute. 

Mr.  Scott,  Q.C.,  for  Robert  Bruce. 

Mr.  Morine,  Q*  C,  L.  L.  B.t  for  the  Superintendent  of  the 
Penitentiary  and  the  Magistrate. 


ENGLAND  v.  GOVERNMENT  OF  NFLD 
and  HENDERSON. 

1899,  January.     By  the  Court. 

Crown  Land?  Act— Construction  of— License  to  search  for  minerals— Power  of 

Governor  in  Council  to  grant  least  notwithstanding  lapse 

of  time  in  holder  of  license. 

Lapse  of  time  will  estop  the  Governor  in  Council  from  granting  a  lease  to  the 
holder  of  a  license  to  search  for  minerals,  and  consequently  from  granting 
a  lease  to  commence  from  its  actual  issue. 

These  proceedings  are  brought  before  us  on  appeal  from 
the  judgment  of  Mr.  Justice  Morison,  by  whom  the  case  was 
originally  heard  without  a  jury  and  adjudicated  upon  by 
him. 

From  the  record  containing  the  pleadings  it  appears  that 
the  petition  was  filed  in  this  cause  in  July  last,  and  set  out 
that  the  petitioner  having  made  some  explorations  over  an 
area  of  land  situate  in  Hall's  Bay,  discovered  therein  a  lode 
of  ore,  or  a  mineral  deposit,  and  thereupon  enclosed  the  area 
as  a  mining  location  in  accordance  with  the  directions  and 
requirements  prescribed  by  the  provisions  of  the  mining  laws 
and  regulations  hereafter  referred  to.  Having  duly  marked 
the  property  by  enclosing  posts  at  its  four  corners,  and  en- 
closed the  land  within  a  square  as  nearly  as  possible,  as  re- 
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squired  by  law,  in  the  same  month  he  duly  notified  the  Sur- 
veyor General  of  his  having  done  so,  also  enclosing  to  him  a 
survey  which  he  had  caused  to  be  made,  together  with  a 
^diagram  showing  the  position  of  the  land  on  the  official  map, 
jand  further  notifying  him  of  his  incention  to  apply  for  a 
lease,  accompanying  his  notice  with  the  fee  of  $20  required 
to  be  deposited  under  such  circumstances.  In  accordance, 
then,  with  the  provisions  of  chapter  13  of  the  Con.  Stat, 
•<2nd  series),  he  requested  that  a  license  to  search  from  the 
Surveyor  General  should  be  granted  to  him  in  and  over  the 
-area  so  marked  for  the  prescribed  period  of  twelve  months. 
Subsequently,  from  information  received  from  the  Surveyor 
••General's  office,  the  petitioner  was  given  to  understand  that 
some  years  prior  to  the  receipt  of  his  application  for  the 
license  to  search  over  the  same  location,  a  license  had  been 
-granted  to  D.  J.  Henderson,  and  that  it  had  expired  some 
*ix  yeai*8  ago,  and  consequently  petitioner's  application  could 
fiot  be  received,  and  he  was  informed  that  it  was  the  inten- 
sion of  the  Surveyor  General  to  grant  a  lease  to  Henderson 
in  pursuance  of  his  application,  and  this  intention  was  sub- 
sequently earned  into  effect. 

The  petitioner  prayed  for  the  judgment  of  this  Court  and 
ihat  it  be  decreed  that  the  Government  should  issue  the 
license  applied  for  by  him,  and  that  the  lease  granted  by  the 
••Government  to  the  said  Henderson  on  the  4th  of  May,  1898, 
.-should  be  set  aside  and  declared  null  and  void. 

The  defendant  Government  in  their  amended  answer  sub* 
-stantially  admitted  the  material  facts  set  out  in  the  petition. 
In  the  preliminary  steps  taken  in  the  case  it  was  found  ex- 
pedient and  necessary  to  make  Mr.  Henderson  a  co-defen^ 
..riant,  and  his  name  was  consequently  added  as  such.  It 
Alien  appeared  as  set  out  that  Henderson  and  the  late  Moses 
Monroe,  previous  to  the  year  1884,  had  held  a  license  to 
-search  for  minerals  over  the  same  land*  for  which  the  peti- 
tioner claims  to  be  entitled  to  a  similar  right  or  concession. 
It  also  appeared  that  Monroe  assigned  his  interest  in  said 
mineral  rights  to  Henderson,  who,  in  1891,  made  an  appli- 
.-cation  for  a  lease  of  one  square  mile  to  be  granted  to  him 
-out  of  the  three  miles  described  in  the  license  of  search. 
Such  lease,  under  the  law  existing  prior:  to  1884,  might  be 
.granted  for  a  period  of  eleven  years  subject  to  certain  con- 
.-ditions  prescribed  by  law.  It  is  also  alleged  that  all  condi- 
tions such  as  surveys,  completed  diagrams  of  the  land  applied 
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for  and  the  payment  of  necessary  fees,  had  ail  been  complied* 
with  and  fulfilled  to  entitle  Henderson  to  the  lease. 

The  answer  as  amended  further  sets  out  that  the  delay  iir 
issuing  the  lease  was  mainly  attributable  to  the  facts  that  iir 
the  great  fire  of  1892  many  of  the  records  and  documents  in 
the  Surveyor  General's  office  were  destroyed,  and  the  papers 
connected  with  Henderson's  license  and  application  for  the* 
lease  were  lost,  and  that  he  had  frequently  urged  his  claim- 
for  the  issuing  of  his  lease.     Owing  to  a  change  of  Ministry* 
in  1897  it  is  alleged  that  further  delay  was  occasioned  until 
out  of  regard  to  his  legal  rights  and  equities  the  Executive^ 
in  May,  1898,  issued  a  lease  of  the  mining  rights  over  the 
square  mile  applied  for,  but  for  a  period  or  term  of  five  years. 
The  Act  under  which  he  obtained  his  license  was  the  43rd 
Vic,  cap.  3,  or  1880.    The  Act  under  which  he  is  stated  to* 
have  received  his  lease  was  that  of  47  Vic,  cap.  2,  or  1884. 

These,  then,  are  the  facts  set  out  in  the  pleadings  and  the 
evidence  given  by  defendant  Henderson,  and  Mr.  Long,  chieF 
clerk  in  the  Surveyor  General's  department,  supports  the* 
correctness  of  the  averments  thus  made  respectively  by  the* 
parties  in  the  petition  and  answer. 

Mr.  Long  deposed  that  the  mining  area  in  question  isi 
situate  at  Knife  Cove.  Hull's  Bay,  and  that  a  license  wasP- 
granted  to  Henderson  to  search  over  this  land  prior  to  the 
year  1884.    That  under  the  then  existing  law  the  licensee,- 
out  of  the  three  miles  over  which  he  would  have  had  the- 
right  to  prospect  under  his  license,  would  he  bound  to  make 
a  selection  of  one  square  mile,  and  then  he  would  be  enable* 
to  make  his  application  for  a  lease  of  the  square  mile  so- 
selected,    Long  deposed  that  Henderson  made  the  applica- 
tion but  not  the  selection  within  the  two  years.     Owing  to- 
Henderson's  inability  to  get  surveyors  be  was  unable  to- 
make  his  selection  within  the  statutable  time.    The  usual- 
fee,  £10,  was,  he  thinks,  duly  paid  by  Henderson.     The~ 
survey  was  subsequently  caused  to  be  made  by  him,  and  all 
other  requirements  were  fulfilled  by  Henderson  to  entitle- 
him  to  make  the  selection  on  which  to  found  his  application 
for  the  lease.    The  papers  were  all  destroyed  in  the  fire  of" 
1892,  and  afterwards  the  application  for  a  lease  was  renewed, 
sent  to  the  Executive  and  resulted  in  obtaining  the  approval 
of  the  Governor  in  Council  for  the  granting  thereof.    The- 
delay  would  appear  to  have  been  occasioned  through  the  in* 
attention  of  the  Government    The  lease  wa»  issue**  in  Majr,- 
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1898.  The  petitioner's  application  for  a  license  to  search 
over  the  same  ground  was  made  in  August,  1897,  during  the 
absence  of  Long  from  the  office  through  illness.  Mr.  Duder, 
who  was  not  aware  of  the  existence  of  Henderson's  rights,, 
forwarded  England's  application  and  it  was  acceded  to  by 
the  Governor  in  Council,  but  circumstances  having  been  sub- 
sequently explained  to  the  Government,  further  action  ia 
issuing  the  license  was  stayed. 

Mr.  Henderson's  examination  disclosed  nothing  of  further 
importance,  nor  changed  in  any  material  matter  the  position 
detailed  in  the  pleadings  or  in  the  evidence  of  Long. 

The  contentions  of  the  plaintiff  are  that  under  whichever 
of  the  Crown  Lands  Acts  Henderson  makes  his  claim  to  a 
lease,  not  only  the  time  or  term  of  the  license,  but  also  the 
utmost  length  of  time  for  which  he  could  get  a  lease  had 
expired.  That  the  1880  Act  contains  a  section  that  no  one 
license  shall  be  for  more  than  two  years;  that  time  is  made 
most  essential  in  mining  grants ;  that  owing  to  defendant's- 
laches^  the  bona  fide  claims  of  a  third  party  who  has  ac- 
quired his  right  by  conforming  to  and  complying  with  all 
the  requirements  of  the  Act  should  not  be  prejudiced.  De- 
fendants, on  the  other  hand,  contend  that  Henderson  is  en- 
titled to  his  lease  under  the  Act  of  1880,  and  to  have  a  lease- 
issued  to  him  under  that  Act  for  eleven  years,  and  that  the 
lease  issued  in  May,  1898,  is  valid  and  subsisting  as  against 
the  plaintiff,  and  gave  Henderson  the  exclusive  right  to  the 
land  during  the  term  of  the  lease.  That  length  of  time 
does  not  prevent  the  Governor  in  Council  from  granting  a 
lease  to  the  holder  of  a  license  to  search  and  making  the 
term  thereof  commence  from  its  actual  issue. 

These,  then,  cover- the-  contentions  and  claims  of  the 
parties  respectively,  and  after  the  hearing  of  the  cause 
before  Mr.  Justice  Morison,  a  judgment  was  rendered  in 
favor  of  the  application  of  the  plaintiff.  The  construction 
placed  upon  the  Act  by  the  learned  Judge  might  not  be,  he 
stated,  the  proper  construction,  but  at  all  events  it  was  the 
most  favourable  possible  to  Henderson's  position.  In  his 
opinion,  as  embodied  in  his  judgment,  he  considered  that  it 
was  a  matter  of  indifference  as  affecting  the  interests  of  the 
plaintiff,  whether  the  lease  to  Henderson  had  been  issued 
under  the  Acts  of  1880, 1884  or  1891,  as  in  either  case  the 
time  or  term  of  eleven  years  from  1882  or  the  time  of  five 
from  1891  would  have  expired  before  the  application  by 
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plaintiff  was  made.  Consequently,  the  land  being  then  open 
for  an  application  of  the  kind,  the  petitioner  having  com- 
plied with  all  the  requirements  of  the  Act,  was  entitled  to 
a  grant  of  the  license  in  question. 

Whilst  we  do  not  dissent  from  this  line  of  argumeut,  nor 
differ  with  the  learned  Judge  in  the  conclusion  arrived  at, 
still  we  must  rest  our  judgment  on  a  broader  and  more  com- 
prehensive ground  than  that  adopted  in  the  judgment  in 
question.  We  hold  that  the  rights  of  the  defendant  Hen- 
derson were  to  be  governed  solely  and  entirely  by  the  terms 
and  conditions  prescribed  by  the  Act  of  1880,  that  is,  the 
43  Vic,  cap.  13.  The  evidence  clearly  supports  the  proposi- 
tion that  Henderson's  application  for  a  license  was  made 
and  granted  under  and  by  force  of  the  provisions  of  that 
statute.  Moreover,  we  find  that  under  the  78th  section  of 
the  47  Vic,  cap.  2,  it  is  provided  that  nothing  therein  con- 
tained should  affect  the  rights  of  persons  holding  licenses, 
lenses  or  grants  of  mineral  lands,  issued  theretofore  under 
the  provisions  of  other  statutes.  In  support  of  the  conclu- 
sions arrived  at  it  may  be  noted  that  we  find  it  authorita- 
tively laid  down  that  when  Acts  of  Parliament  alter  the 
rights  of  parties,  they  are  not  retrospective  unless  they  con- 
tain express  words  to  that  effect,  but  those  which  merely 
regulate  the  mode  of  procedure  are  retrospective  unless  a 
contrary  intention  appears  The  test  is  whether  the  enact- 
ment alters  the  rights  of  parties  or  the  mode  of  settling 
those  rights.  In  this  instance  the  parties  (defendants)  are 
held  to  the  operation  and  application  of  the  mining  laws 
existing  at  the  time  the  mining  license  was  obtained  by 
Henderson  over  the  area  in  question.  That  time  under  the 
evidence  is  fixed  at  a  period  some  time  prior  to  the  year 
1884.  Therefore,  the  mining  laws  as  prescribed  by  the 
43  Vic,  cap.  2,  would  be  then  in  force,  and  under  these  the 
defendant  became  a  licensee  and  is  stated  to  have  made  his 
incomplete  application  for  a  lease  of  one  square  mile  out  of 
the  area  over  which  his  license  extended.  Mr.  Long  deposed 
that  no  selection  was  made  of  the  particular  mile  called  for, 
nor  was  there  a  survey  made  as  required  by  the  then  law; 
preliminary  to  the  issuing  of  a  lease  The  language  of  the 
Act  is  express  and  imperative  in  regard  to  the  granting  of 
licenses  and  leases  of  these  mining  lands.  There  is  :  n6 
doubt  left  in  the  mind  as  to  the  meaning  of  the  languagg'iq 
which  the  Legislature  has  expressed  the  intention.     THfa* 
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lands  were  not  to  be  engrossed  by  any  person  or  persons,  and 
shut  up  for  mere  speculative  purposes.  They  were  not  to 
be  closed  for  lengthened  and  uncertain  periods  of  time,  nor 
was  it  left  optional  with  any  person,  body  or  department  to 
extend  the  limitations  of  time  within  which  the  mining 
rights  dealt  with  under  existing  laws  were  to  be  exercised. 

We  find,  for  instance,  that  under  the  Act  43  Vic,  cap.  2, 
the  desirable  ends  sought  to  be  secured  and  attained  by  the 
Legislature  are  set  off  in  the  following  terms : — "  That  the 
•Governor  in  Council  may  grant  an  exclusive  right  of  search- 
ing for  minerals  to  any  person  for  any  period  not  exceeding 
two  years  from  its  date,  and  the  licensee  may  have  a  right 
to  a  lease  for  eleven  years  of  all  the  mines  and  minerals  in 
-one  square  mile  of  said  land  if  applied  for.  within  the  said 
.two  years,  and  that  the  license  to  search  shall  give  to  the 
holder  the  right  to  a  renewal  of  such  license  for  two  years 
./ndy  and  the  right  to  obtain  a  mining  lease  for  eleven  years 
of  one  square  mile  selected.  So  that  the  licensee  was  enabled 
to  secure  by  a  renewal  of  his  license  a  right  of  search  ex- 
tending over  a  period  of  four  years  in  all.  No  such  renewal 
'was  asked  for  or  issued  by  the  defendant  or  issued  to  him 
in  this  instance.  Therefore,  he  was  confined  to  the  period 
limited  under  the  license  he  held  Again,  by  the  16th  sec- 
tion it  is  as  expressly  declined  "that  the  holder  of  any 
license  to  search  shall  be  entitled,  of  course,  to  a  renewal  for 
two  years,  and  no  longer,  upon  payment  of  a  fee  of  $50,  and 
that  no  person  shall  hold  any  license  to  search  upon  or  in 
-the  same  land  for  any  length  of  time  other  than  for  two 
periods  of  two  years  each.  Any  license  or  subsequent  lease 
•obtained  in  contravention  of  this  section  shall  be  abso- 
lutely void."  In  the  same  section  it  is  again  expressly  de- 
clared that  no  person,  either  directly  or  indirectly,  shall 
Jiold  any  license  in  the  same  space  of  land  for  any  length  of 
4ime  other  than  for  two  periods  of  two  years  each. 

Now,  such  are  the  conditions,  restrictions  and  limitations 
"by  which  the  claims  and  rights  of  such  parties  as  the  plain- 
tiff and  defendant  Henderson  are  to  be  governed  in  the  pre- 
mises, and  the  Government  is  equally  bound  by  the  provi- 
sions of  the  statute  They  (the  Executive)  cannot  alter  or 
-vary  its  provisions  to  suit  the  convenience  of  any  party. 
We  are  all  bound  to  adhere  to  the  spirit  and  letter  of  the 
law,  and  it  is  laid  down  that  where  the  language  of  the 
retatute  is  known  and  clear,  though  it  be  inequitable  and  in- 
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convenient,  Courts  must  determine,  as  the  law  is,  without- 
regarding  the  inequi table ness  and  inconvenience.  Courts 
it  is  declared,  are  not  to  tamper  with  the  words  of  a  statute 
for  the  purpose  of  giving  them  a  construction  which  is  sup- 
posed to  be  more  consonant  with  justice  than  their  ordinary 
meaning.  The  defendant  Government  had  n<>  power  to  ex- 
tend the  time  within  which  the  selection  of  tin*  land  and 
application  for  a  lease  should  have  been  made.  The  license 
was  not  renewed,  and  in  distinct  words  the  statute  declare* 
that  the  license  should  be  for  two  years  and  n<>  longer.  The 
Government  could  not  assume  to  itself  the  right  of  enlarg- 
ing the  periods  of  time  so  expressly  limited  by  wtatute.  The 
defendant's  application  for  a  lease  was  made,  as  deposed  to- 
by Mr.  Long,  under  the  Act  of  1880,  and  we  find  that  the 
le*i8e  was  not  issued  until  the  month  of  May,  1898  The 
excuses  for  the  delays,  or  rather  the  laches,  whicli  occurred 
in  the  time  should  not  and  cannot  alter  the  imperative  terms- 
of  the  statute  under  and  by  force  of  which  the  Executive 
were  alone  empowered  to  act 

We  consider  these  provisions  were  not  adhered  to,  or  fol- 
lowed by  the  Government,  in  the  granting  or  issuing  of  the 
lease  in  question,  and  consequently  we  'Must  hold  it  to  be 
null  and  void  and  adjudge  that  the  petitioner  is  entitled  to* 
the  relief  sought  for,  and  a  license  to  search  for  minerals  in 
the  area  described  in  his  application  should  be  issued  to  hin» 
accordingly. 

The  costs  of  these  proceedings  must,  under  the  circuui- 
stances,  fall  on  the  defendant  Henderson. 

Mr.  J.  M.  Kent  for  plaintiff. 

Mr.  McNetty,  Q.C.,  for  the  Government. 

Mr.  J.  J.  Pitman  for  Henderson. 
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1899,  January.    Hon.  J.  I.  Little,  C.  J. 

JJeed  —  Sitting  aside  of  deed— Fraud  —  FaUe  and  fraudulent  representation*--: 

Signing  deed  when  ignorant  of  content*— Undue  influence— 

Parental  control. 

Everyone  who  is  of  sufficient  age  and  entitled  to  execute  a  deed,  whether  he 
be  an  infant  or  a  man  of  foil  age,  and  who  executes  a  deed,  must  be  treated 
as  knowing  the  contents  of  the  instrument  which  he  executes  whether  that 
instrument  be  Toidable  or  not. 

Where  a  party  knowingly  executes  a  deed  and  knows  he  is  receiving  a  benefit 
under  it,  and  does  not  choose  to  look  into  the  deed  and  see  to  what  extent 
it  may  harm  him,  and  how  it  may  affect  any  property  that  may  be  coming. 
to  him,  that  cannot,  years  after,  be  taken  as  an  excuse  for  his  not  having 
exercised  his  right  of  disaffirmance. 

The  matter  in  dispute  between  these  parties  was  first 
brought  before  the  Court  on  the  14th  of  December,  I897r- 
when  a  special  jury  was  empanelled  to  pass  upon  the  ques- 
tions of  fact  raised  on  the  record;  Owing  to  the  indisposi- 
tion of  the  then  Chief  Justice,  who  had  charge  of  the  trials 
it  was  necessarily  postponed.  Subsequently  upon  his  retire- 
ment from  the  Bench,  the  trial  of  the  cause  devolved  upon* 
the  present  Chief  Justice.  When  the  case  next  came  up  for 
hearing,  counsel  agreed  to  dispense  with  the  services  of  ther 
jury  and  to  submit  the  issues  to  the  hearing  and  decision  of* 
the  Court.  The  jury  was  thereupon  discharged,  and  the 
trial  was  proceeded  with  before  the  Chief  Justice,  the  other 
Judges  having,  when  at  the  Bar,  been  engaged  as  counsel  lor 
the  parties  respectively. 

On  the        day  of  August  last,  judgment  was  orally  de- 
livered by  the  Chief  Justice,  and  "siuce  theti  counsel  having 
given  notice  of  their  intention  to  appeal  from  the  decision 
so  rendered,  it  becomes  necessary  to  file  a  written  report  of" 
the  judgment  and  the  facts  and  grounds  upon  which  it  was- 
arrived  at. 

By  the  statement  of  claim  filed  in  the  month  of  June,- 
1896,  it  is  alleged  and  claimed  that  the  defendants  by  their 
deed  bearing  date  the  31st  day  of  March,  1891,  covenanted 
to  repay  the  plaintiff  the  sum  of  $3,200,  with  interest  thereon- 
at  the  rate  of  six  per  cent,  per  annum,  and  did  not  pay  the- 
same,  and  the  plaintiff  claimed  $3,688,  and  interest  to  date- 
of  payment  The  difference  between  these  two  amounts- 
was  made  up  of  the  balance  of  interest  due  up  to  the  first- 
day  of  April,  1896. 
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To  this  claim  the  defendants  pleaded  that  the  deed  was 

not  theirs  nor  the  deed  of  either  of  them,  and  secondly,  that 

.John  Tarehin,  deceased,  the  father  of  the  defendants,  was 

administrator  with  the  will  annexed  of  the  estate  of  his 

father,  Patrick  Tarehin,  deceased. 

The  defendants  say — 

(1)  The  deed  is  not  the  deed  of  the  defendants  nor  of  aiiy 
.of  them. 

(2)  John  Tarehin,  now  deceased,  father  of  the  defendants, 
was  administrator  with  the  will  annexed  of  his  father,  Patk. 
Tarehin,  deceased.  The  said  Patrick  Tarehin  in  and  by  his 
will  inter  alia  devised  and  bequeathed  to  the  said  Joha  Tare- 
hin an  estate  for  life  in  certain  land  and  property  situate  in 

.St.  John's,  and  upon  the  death  of  the  said  John  Tarehin  the 
land  and  property  so  held  by  him  for  his  life  was  devised 
and  bequeathed  by  the  said  will  to  the  children  of  the  said 
John  Tarehin.  The  said  children  of  the  said  John  Tarehin 
were  also  entitled  upon  the  death  of  said  John  Tarehin  and 
•of  Margaret  Tarehin,  his  wife,  to  certain  land  and  property 
-situate  in  St.  John's  under  a  deed  of  trust  made  by  said 
Patrick  Tarehin  in  the  year  1853.  and  registered  in  vol.  28, 
|>age  281  of  the  Eegistry  of  Deeds.  That  Robert  J.  Kent, 
late  of  St.  John's,  solicitor,  deceased,  was  for  many  years 
-solicitor  for  said  John  Tarehin  in  his  own  right  and  as  ad- 
ministrator aforesaid,  and  was  also  agent  for  the  estate  of 
-said  Patrick  Tarehin,  deceased,  and  in  these  capacities  col- 
lected the  rents  of  said  estate  and  made  disbursements  there- 
for and  managed  aud  supervised  the  administration  of  said 
..estate,  and  was  fully  cognizant  of  all  matters  connected  with 
£aid  estate  and  of  the  shares  or  interests  of  the  defendants 
in  the  estate  and  property  of  said  Patrick  Tarehin  under  his 
will  and  under  said  deed  of  trust  The  said  Robert  J.  Kent 
was  also  the  confidential  friend  and  adviser  of  the  said  John 
Tarehin  before  and  from  the  time  of  his  appointment  as  ad- 
ministrator as  aforesaid  and  up  to  the  time  of  his  death,  and 
from  his  long  acquaintance  and  close  and  confidential  con- 
nection with  their  father  for  so  long  a  time,  the  defendants 
had  implicit  faith  and  confidence  in  said  Roi>ert  J.  Kent. 
*  The  said  Robert  J.  Kent  advanced  to,  or  paid  for,  or  on  ac- 
count of  the  said  John  Tarehin  during  his  lifetime  certain 
sums  of  money.,  and  from  the  year  1876  to  the  time  of  the 
.  death  of  the  said  John  Tarehin,  there  was  a  continuous  cur- 
rent account  between  him  and  the  said  Robert  J-  Kent.  The 
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said  account  shows  that  from  and  after  the  year  1880  up  to 
the  time  of  his  death  the  said  John  Tarehin  was  continuously 
indebted  to  said  Robert  J.  Kent  The  said  sums  of  money 
were  not  nor  were  any  of  them  advanced  or  paid  for  or  on 
account  of  the  defendants  or  any  of  them,  and  the  defen- 
dants had  no  knowledge  of  same  and  did  not  become  aware 
of  the  position  of  affairs  between  the  said  John  Tarehin  and 
the  said  Robert  J.  Kent  until  considerable  time  after  the 
death  of  the  said  John  Tarehin.  The  defendants,  with  the 
exception  of  the  said  Mary  Tarehin,  resided  with  their  father 
during  their  whole  lifetime  up  to  the  time  of  his  death,  and 
were  entirely  under  his  control,  influence  and  guidance.  The 
said  Mary  Tarehin  resided  with  the  said  John  Tarehin  dur- 
ing her  lifetime  until  the  year  1890,  when  she  went  to  New 
York,  and  has  resided  there  since.  In  the  year  1885  the 
said  John  Tarehin  raised  by  way  of  loan  from  the  plaintiff 
the  sum  of  $3,200  and  a  mortgage  was  executed  by  said 
John  Tarehin  in  his  own  right  and  as  administrator  of  the 
estate  of  Patrick  Tarehin  in  favor  of  the  plaintiff  upon  cer- 
tain land  and  property  of  the  estate  of  Patrick  Tarehin  pay- 
able in  live  years  with  interest  in  the  meautime  at  the  rate* 
of  six  per  cent  per  annum.  The  said  mortgage  was  dated 
April  1st,  1884,  and  was  registered  in  vol.  30,  page  218  of 
the  Registry  of  Deeds.  On  the  2nd  day  of  April,  1884,  the 
said  sum  of  $3,200  was  credited  by  the  said  Robert  J.  Kent 
to  the  said  John  Tarehin  in  the  current  account  between 
them.  The  said  Robert  J.  Kent  during  the  currency  of  said 
mortgage  and  up  to  the  time  of  his  death,  regularly  charged 
against  the  said  John  Tarehin  in  the  current  account  between 
them  the  interest  under  said  mortgage  as  it  became  due. — 
After  crediting  the  said  sum  of  $3,200  to  said  John  Tarehin, 
there  still  remained  a  balance  due  to  said  Robt.  J.  Kent,  and 
on  the  31st  day  of  Dec,  1886,  this  balance  had  increased 
to  $1,477.74.  In  addition  to  this  sum  the  said  John  Tarehin 
was  also  liable  to  said  R.  J.  Kent  in  respect  of  certain  pro- 
missory notes  amounting  to  about  $2,520  in  the  aggregate 
endorsed  by  said  Robert  J.  Kent  for  said  John  Tarehin  and 
discounted  at  the  Commercial  Bank.  At  the  time  of  the 
said  mortgage  for  $3,200  being  effected,  and  thence  up  to  the 
time  of  his  death,  the  said  Robert  J.  Kent  was  solicitor  for 
the  plaintiff  and  acted  on  his  behalf  in  all  matters  connected 
with  the  said  mortgage. 
Daring  the  years  1889  and  1890  the  said  Rob?rt  J.  Kent 
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'from  time  to  time,  on  his  own  behalf  pressed  the  said  John 
"Taiehin  for  payment  of  the  amount  due  by  him  to  said 
Robert  J.  Kent  and  threatened  to  take  legal  proceedings  to 
.compel  payment  of  the  same.  During  the  same  period  the 
.said  Robert  J.  Kent,  as  solicitor  for  plaintiff,  pressed  the 
said  John  Tarehin  for  payment  of  the  amount  due  under 
the  said  mortgage,  and  on  the  20th  day  of  May,  1890,  served 
;8aid  John  Tarehin  with  formal  notice  that  said  mortgage  to 
the  plaintiff  would  be  foreclosed  if  the  amount  due  there- 
under for  principal  and  interest  were  not  paid  within  three 
imonths  after  the  service  of  such  notice.  Subsequent  to  said 
notice  and  from  time  to  time  until  the  month  of  March  or 
April,  1891,  the  said  Robert  J.  Kent,  as  solicitor  for  said 
John  Tarehin,  endeavored  to  negotiate  a  fresh  mortgage  with 
outside  persons  for  the  purpose  of  releasing  the  said  mort- 
gage to  the  plaintiff,  but  did  not  succeed  in  doing  so.  It 
was  then  arranged  between  the  said  John  Tarehin,  the  said 
Robert  J.  Kent  and  the  plaintiff  that  the  said  mortgage. 
should  be  renewed  for  a  further  term  by  the  plaintiff.  In. 
all  the  negotiations  for  the  renewnl  of  the  said  mortgage 
said  Robert  J  Kent  acted  as  solicitor  for  the  plaintiff  as  well 
as  for  the  said  John  Tarehin.  In  the  month  of  April,  1891, 
the  said  Robert  J.  Kent  brought  to  the  house  of  the  said 
John  Tarehin,  where  all  the  defendants  with  the  exception 
•of  the  said  Mary  Tarehin  then  resided,  two  papers  or  deeds, 
.one  of  which  the  defendants  now  know  was  the  mortgage  in 
-question  in  this  action,  and  the  other  was  a  mortgage  to  the 
•said  Robert  J.  Kent  to  secure  to  him  the  payment  of  the 
amount  due  to  him  by  the  said  John  Tarehin  in  respect  of 
the  said  promissory  notes  endorsed  by  said  Robert  J.  Kent 
and  discounted  by  the  Commercial  Bank.  The  said  papers 
-or  deeds  were  then  and  there  signed  by  the  said  defendants, 
Patrick  Tarehin,  Bridget  Tarehin,  Margaret  Tarehin  and 
Hannah  Tarehin,  at  the  request  of  the  said  John  Tarehin, 
.and  the  said  Robert  J.  Kent,  and  upon  the  representation  to 
the  said  defendants  and  under  the  belief  by  them  that  the 
purpose  or  object  of  the  said  papers  or  deeds  was  to  give  to 
each  of  said  defendants  a  share  of  the  estate  of  said  Patrick 
Tarehin.  One  of  the  said  papers  or  deeds,  which  the  defen- 
dants now  know  to  have  been  the  mortgage  in  question  in 
this  action,  was  on  the  following  day  signed  by  the  said  de- 
fendant, John  T  Tarehin,  at  the  request  of  the  said  Robert 
J.  Kent,  at  Registry  of  Deeds/in  St.  John's,  upon  the  repre- 
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•eentation  and  under  the  belief  that  the  purpose  and  object? 
•of  the  said  paper  or  deed  was  to  make  provision  for  the 
•children  of  said  John  Tarehin,  and  to  give  them  a  share  of 
the  estate  of  said  Patrick  Tarehin.  A  short  time  before  the 
•signing  of  the  said  papers  or  deeds  a  document  was  sent  to 
-the  defendant,  Mary  Tarehin,  theu  and  now  residing  at  New 
York,  which  the  defendants  now  know  was  a  power  of  attor- 
ney authorizing  the  said  John  Tarehin  to  execute  on  behalf 
of  the  said  Mary  Tarehin,  a  mortgage  upon  her  interest  in 
the  estate  of  said  Patrick  Tarehin.  The  said  document  was 
sent  to  the  said  Mary  Tarehin  by  her  mother  at  the  instance 
and  by  the  request  of  said  John  Tarehin  and  said  Robert  J. 
Kent,  and  it  was  represented  to  the  said  Mary  Tarehin,  in 
a  letter  accompanying  euid  document,  that  the  purpose  and 
.object  of  said  document  was  to  give  to  the  said  Mary  Tare- 
hin a  share  of  the  estate  of  said  Patrick  Tarehin,  and  upon 
this  representation  and  under  the  belief  that  she  was  obtain- 
ing a  share  of  said  estate  the  said  Mary  Tarehin  signed  and 
returned  the  said  document.  At  the  time  of  the  signing  of 
the  said  document  the  defendants  were  not  aware  that  they 
bad  any  interest  in  the  estate  or  property  of  said  Patrick 
Tarehin,  and  believed  that  their  father,  the  said  John  Tare- 
hin, was  the  sole  and  absolute  owner  of  the  said  property. 
The  defendants  received  no  consideration  of  any  kind  for 
the  execution  of  said  document  and  relied  wholly  upon  the 
representations  made  to  them  that  the  object  and  purpose  of 
the  said  deed  were  to  give  them  a  share  of  the  estate  and 
property  of  the  said  Patrick  Tarehin.  At  the  time  they 
signed  the  said  document  the  defendants  were  ignorant  of 
the  nature,  effects  and  contents  of  same,  and  of  their  rights 
and  position  in  respect  to  said  property,  and  had  not  the 
benefit  of  any  professional  or  other  advice  and  were  under 
the  influence  and  control  of  their  father,  and  were  also  in- 
fluenced by  the  long  and  close  and  confidential  relation 
which  had  existed  between  their  father  and  the  said  Robert 
J.  Kent,  and  they  executed  the  said  documents  in  conse- 
quence of  being  under  the  said  influence  and  control  and  of 
their  being  ignorant  of  the  nature,  effect  and  contents  of  the 
said  documents  and  of  their  rights  and  position  in  respect 
to  the  said  property,  and  relying  upon  the  faith  and  confi- 
dence which  they  had  in  their  father  and  said  Robert  J. 
Kent.  The  said  John  Tarehin  died  on  the  29th  day  of 
January,  1892,  and  it  was  not  until  after  his  death  that  the 
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defendants  first  became  aware  that  they  had  any  interest  in> 
the  estate  or  property  of  Patrick  Tarehin,  and  the  docu- 
ments which  they  had  signed,  instead  of  being  beneficial  to 
them  as  was  represented  to  them,  and  as  they  believed  when 
they  signed  them,  were  in  truth  and  fact  the  said  mortgage 
to  the  plaintiff  and  the  said  Bobert  J.  Kent. 

Defendants  claim  that  on  the  grounds  hereinbefore  set 
forth  the  alleged  mortgage  to  the  plaintiff  is  void  as  against 
the  defendants  and  should  be  set  aside  and  cancelled. 

Upon  these  pleas  issue  was  joined  aud  the  cause  was  set 
for  trial.  Before  it  was  proceeded  with  it  appears  that  an 
application  was  made  by  plaintiff's  counsel  for  the  appoint- 
ment  of  an  administrator,  ad  litem,  to  the  estate  of  the  late 
Patrick  Tarehin,  and  that  the  administrator  so  appointed 
should  be  added  as  a  defendant  in  the  cause.  These  two- 
applications  were  acceded  to,  and  George  J.  Adams,  the 
acting  Clerk  of  the  Court,  was  in  due  course  appointed  as 
such  administrator  and  his  name  added  to  the  record  as  a 
defendant,  and  the  pleadings  were  amended  accordingly. 

This  motion  and  its  allowance  were  excepted  to  by  defen- 
dant's counsel.  A  copy  of  the  pleadings,  it  appeared,  was 
served  on  Mr.  Adams,  but  although  counsel  for  defendants 
at  one  time  undertook  to  appear  and  plead  on  his  behalf,  he 
failed  subsequently  to  do  so,  and  consequently  the  adminis- 
trator ad  litem  was  unrepresented  during  the  hearing  of  the 
cause.  Afterwards  Mr.  Adams,  as  administrator  of  the 
estate  of  the  late  John  Tarehin,  was  also  added  as  a  defen- 
dant, and  the  pleadings  further  amended  in  accordance 
therewith. 

The  defence  may,  in  brief,  be  regarded  as  a  substantially 
one  of  fraud,  and  that  by  reason  of  the  false  and  fraudulent 
representations  of  their  father  and  his  solicitor,  Kent,  the 
defendants  were  induced  to  execute  this  deed  of  mortgage 
upon  which  the  debt  is  founded,  and  claim  that  it  is  conse- 
quently void  and  should  be  set  aside  and  cancelled. 

Most  of  the  evidence,  as  will  be  seen,  was  taken  under 
commission  issued  out  of  this  Court  for  the  examination  of 
those  of  the  defendants  resident  in  the  United  States. 

The  Chief  Justice  delivered  his  judgment  on  the  day 
of  September  last,  orally  in  open  Court. 

He  commented  on  the  pleadings  and  referred  to  the  gravity 
of  this  charge  of  fraud  embodied  therein  against  John  Tare- 
hin and  his  legal  advises,  and  also  as  appeared  in  evidence 
against  the  mother  of  these  defendants. 
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He  observed  with  regret  upon  the  extraordinary  fact  in 
the  history  of  the  cause  that  proceedings  were  not  instituted 
before  the  deaths  of  the  parties  directly  connected  with  the 
execution  of  the  deeds  of  mortgage  so  entered  into. 

The  father  and  mother  of  these  defendants,  the  witnesses 
to  the  deed,  the  late  Mr.  Carty,  and  the  legal  adviser,  Mr, 
Kent,  were  all  dead,  and  the  validity  of  this  deed  was  at  this 
period  attacked  and  impugned  on  the  ground  of  fraud  by 
and  on  behalf  of  the  surviving  parties  to  it,  who  alone  are 
now  interested  in  the  property  thereby  conveyed  to  the 
plaintiff  Dea 

Before  his  lordship  entered  upon  a  review  of  the  evidence, 
further  reference  was  made  to  incidents  in  the  history  of  the 
case  and  which  had  been  referred  to  on  the  hearing  at  the 
Bar.  The  first  piece  of  documentary  evidence  that  called 
for  slight  observation  was  the  will  of  the  late  Patrick  Tare- 
hin,  grandfather  of  the  defendants. 

This  document  it  appeared,  consisted  of  written  notes  of 
the  intentions  and  desires  of  the  testator  in  relation  to  the 
disposition  of  his  property  and  chattels,  and  which  were  sub- 
sequently to  be  thrown  into  shape  in  a  formal  document  ta 
be  executed  by  him.  The  notes  as  such  had  been  fortunately 
duly  taken  and  at  the  time  formally  executed  ns  a  will,  and 
were  after  some  litigation  admitted  to  probate.  They  were 
to  the  purport  and  effect  set  out  in  the  exhibit  marked  L, 
and  forming  part  of  the  evidence  herein.  Administration  to 
the  estate  with  the  will  annexed  was  granted  to  John  Tare- 
hin,  since  deceased  He  therefore  became  the  administrator 
of  the  estate  of  the  late  Patrick  Tarehin. 

This  administrator  it  was  stated  entered  into  and  execu- 
ted a  deed  in  his  representative  capacity  on  the  first  day  of 
April,  1884,  to  the  plaintiff,  Michael  Dea}  whereby  he  as- 
signed by  way  of  mortgage  to  him  (Dea)  the  properly  of  said 
estate  as  well  as  other  lands  in  which  he,  the  mortgagor,  was 
interested.  The  greater  portion  of  the  proceeds  of  this  mort- 
gage was  applied  in  its  entirety  in  paying  off  amounts  pre- 
viously obtained  by  the  administrator  on  the  security  of  the 
property  of  the  estate.  In  substitution  of  this  mortgage,, 
was  signed  only  by  the  mortgagor,  it  appeared  a  second  mort- 
gage was  given  to  Dea  in  order,  the  better,  as  it  was  alleged 
in  evidence,  to  assure  Dea  of  the  character  of  the  security 
upon  which  his  money  had  been  advanced.  This  mortgage- 
was  executed  apparently  in  due  form  by  all  of  the  defendants- 
13 
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and  by  their  parents,  on  the  thirty-first  day  of  March,  in  the 
year  1891,  The  next  piece  of  documentary  evidence  taken 
up  by  the  Chief  Justice  was  a  power  of  attorney,  executed 
by  the  defendant,  Mary  Tarehin,  in  New  Jersey,  in  the 
United  States,  on  the  30th  day  of  September,  1890.  Upon 
this,  he  stated,  he  would  further  on  particularly  remark 
The  defendants  had  put  in  evidence  certain  accounts  and 
memorandum  books  connected  therewith,  and  also  some 
letters  which  passed  between  the  parties,  all  of  which  were 
utilized  at  the  hearing  and  would  again  be  briefly  alluded  to. 

Having  reviewed  the  pleadings  and  arranged  the  docu- 
mentary proofs  in  place,  the  Chief  Justice  then  read  and 
analyzed  the  evidence.  As  it  is  given  elsewhere  in  the 
report  in  detail  it  might  be  unnecessary  to  set  it  out  at 
large  just  here ;  however,  in  support  of  the  few  facts  con- 
nected with  the  plaintiff's  claim,  it  was  considered  as  well 
to  give  his  statement  and  the  rest  of  the  proofs  advanced 
by  him  at  the  trial. 

Dea  stated  that  having  had  occasion  to  call  at  the  office 
of  the  late  E.  J.  Kent,  who  was  transacting  some  small  busi- 
ness matters  for  him,  he  was  asked  if  he  would  loan  the 
amount  of  money  in  question  to  Tarehin,  the  administrator 
of  the  Tarehin  estate  On  being  minutely  informed  by 
Mr.  Kent,  who  was  Tarehin's  solicitor,  and  on  being  assured 
that  the  income  from  the  estate  was  £130  a  year,  subject 
only  to  a  charge  of  £50  per  year,  being  a  life  annuity  to  two 
sisters  of  the  administrator,  he  regarded  the  investment  as 
a  desirable  one,  and  after  some  time  concluded  to  take  it. 
He  informed  Mr.  Kent  of  this  and  after  a  short  time  paid 
over  to  him  the  sum  of  $3,200  and  received  the  mortgage 
executed  by  John  Tarehin,  as  administrator,  securing  the 
repayment  of  the  money  in  five  years  and  interest  thereon 
at  six  per  cent ,  payable  half  yearly.  This  interest  was  re- 
gularly paid  him  up  to  the  first  of  May,  1895 ;  in  the  first 
years  by  Mr.  Kent,  solicitor  and  agent  for  Tarehin's  estate, 
and  after  his  death  by  his  son,  also  attorney  and  agent,  aud 
since  his  death  by  his  brother,  James  Kent,  solicitor,  aud 
subsequently  by  Mr.  Morison,  acting  as  attorney  or  agent  of 
the  Tarehin's.  The  plaiutiff  having  heard  through  third 
parties  reports  of  statements  made  by  some  members  of  the 
Tarehin  family  that  the  children  of  John  would  question  his 
mortgage,  as  they  would  have  the  right  to  the  propeity  so 
conveyed  after  their  father's  death,  the  plaintiff  thereupon 
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informed  Mr.  Kent  of  the  circumstances,  and  he  then  sug- 
gested obtaining  a  new  mortgage.    After  some  time  this  was 
.done  and  plaintiff  received  the  document  purporting  to  be 
-executed  by  all  the  parties  to  these  proceedings  and  now  at- 
tempted to  be  set  aside  by  the  defendants.    Dea  deposed,  it 
was  remarked,  that  he  had  no  negotiations  with  Mr.  Kent 
.About  the  mortgage,  nor  was  he  aware  of  any  between  Kent 
,and  Tarehin  or  the  other  parties  to  the  deed.    At  no  time  did 
he  give  any  instructions  about  foreclosing  his  mortgage,  nor 
.did  he  authorize  any  demand  to  be  made  on  them  for  pay- 
ment of  the  amount ;  that  no  demur  was  made  by  any  of 
tthem  to  the  payment  of  his  interest.    The  plaintiff  further 
.deposed  that  some  short  time  after  having  received  the  new 
*(or  substituted)  mortgage  from  Mr.  Kent,  and  after  the  great 
jire  in  St.  John's  in  1892,  but  before  the  recent  trial  of  the 
xase  between  the  representatives  of  the  late  Mr.  Kent  and 
,the  Tarehins,  he,  the  plaintiff,  had  had  a  conversation  with 
i  the  defendant,  John  Tarehin,  in  which  the  latter  observed 
» that  they  were  going  to  proceed  against  Mr.  Kent  for  not 
Jiaving  kept  their  place  insured.    That  at  the  same  time 
>the  defendant,  John,  stated  he  would  not  have  signed  wit- 
ness's mortgage  unless  he  felt  sure  at  the  time  that  the 
jnoney  was  honestly  got.     Dea  further  testified  that  John, 
ithe  defendant,  informed  him  that  Mr.  Morison  was  agent 
,for  the  property,  and  in  consequence  of  having  been  so  in- 
formed he  waited  on  Mr.  Morison  and  reminded  him,  at  one 
time,  uf  the  interest  being  unpaid.    Mr.  Morison,  as  deposed 
rto  by  Dea,  then  rather  abruptly  stated  he  would  be  paid  in- 
terest on  what  was  due.     Afterwards  he  was  paid  the  regu- 
>lar  interest  by  Mr.  James  Kent,  who  still  collected  the  rents. 
JMr.  Morison,  on  another  and  subsequent  occasion,  informed 
Dea  that  he  had  proposed  to  Kent  that  a  new  mortgage 
.should  be  substituted  for  the  present  one.     This  was  in  the 
year  1896.     This  witness  bad  been  cross-examined  at  some 
Jength,  but  was  unshaken  in  the  statement  of  facts  related 
by  him.     He  repeated  that  he  bad  had  no  conversation  with 
any  other  person  than  with  Kent  about  the  mortgage.     He 
.deposed  that  he  never  spoke  with  the  late  John  Tarehin 
.about  it,  but  that  on  one  occasion,  having  understood  that 
the  buildings  on  the  property  were  uninsured,  he  called  on 
Jiim  before  the  fire  of  1892,  and  asked  him  with  reference 
to  this  and  why  they  were  not  kept  insured.     Tarehin  then 
stated  that  the  land  or  property  would  be  there  if  the  houses 
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were  burnt,  and  would  be  worth  more  than  the  amount  of 
the  mortgage,  and  there  was  no  use  in  putting  him  to  the 
expense  of  insuring.  Witness  consequently  took,  as  he  al- 
leged, no  further  action  in  the  matter.  The  erections  and 
buildings  on  the  property  were  subsequently  destroyed  in 
the  fire  of  1892.  Witness  deposed  that  he  is  not  an  edu- 
cated man,  and  in  matters  of  such  a  nature  had  to  rely  on 
others,  such  as  Mr.  Kent,  in  whom  he  reposed  confidence. 
That  at  one  time  Mr.  James  Kent  wished  him  to  foreclose, 
but  witness  declined  doing  so,  alleging  that  defendants  might 
be  able  to  redeem  the  property ;  this  was  after  the  fire.  He 
was  given  to  understand  by  the  late  Mr.  Kent  that  there 
was  no  other  mortgage  on  this  property. 

Although  the  proofs  of  the  documents  or  mortgage  deeds 
were  sufficient,  so  far,  for  their  admission,  still  the  plaintiffs 
counsel  deemed  it  desirable  that  two  of  the  defendants  who- 
were  present  should  be  called  to  further  substantiate  the 
fact  of  the  execution  of  the  last  mortgage. 

Two  of  the  defendants,  John  and  Patrick  Tarehin,  sons  of 
the  late  John  Tarehin,  were  thereupon  examined  and  acknow- 
ledged to  the  execution  of  the  mortgage  by  them,  but  that 
it  had  not  been  read  over  or  explained  to  them  before  or  at 
the  time  of  their  signing  the  same.  These  parties  were  sub- 
sequently called  and  examined  at  length  on  the  defence,  con- 
sequently the  Judge  stated  he  would  reserve  any  criticism 
on  their  testimony  until  he  was  reviewing  all  of  the  evidence- 
given  by  the  defendants  in  support  of  their  case. 

Mr.  Adams,  the  Clerk  and  Registrar  of  the  Court,  deposed 
as  to  the  registration  of  the  power  of  attorney  and  the  deed* 
of  mortgage,  and  identified  the  handwriting  of  Joseph  P. 
Carty  and  Robert  J.  Kent,  attesting  witnesses  to  the  twe 
mortgages  respectively,  and  to  the  facts  of  the  deaths  having 
occurred  before  the  institution  of  the  proceedings  in  this 
cause. 

The  Chief  Justice  then  made  reference  to  the  next  wit- 
ness called  on  the  part  of  the  plaintiff,  namely,  John  V. 
O'Dea,  a  commission  merchant,  and  a  son  of  the  plaintiff. 
He  deposed  that  he  was  well  aware  of  the  existence  of  the 
mortgage  given  by  the  Tarehins  to  his  father,  and  on  one 
occasion  had  a  conversation  with  the  defendant,  John  Tare- 
hin, in  reference  to  it.  John  then  stated  "  that  if  he  had 
wished  to  be  dishonest  he  need  not  have  signed  that  mort- 
gage they  had  given  his  (witness's)  father."    The  witness  de- 
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posed  that  this  occurred  about  a  year  and  a  half  before  the 
fire  of  1892,  and  that  he  was  perfectly  clear  about  the  con- 
versation he  had  with  the  defendant.  This  evidence  was 
subsequently  referred  to,  as  will  hereafter  appear  in  the  ob- 
servations made  by  the  Judge  in  commenting  on  the  evi- 
dence of  John  Tarehin. 

His  Lordship  next  read  the  evidence  of  the  other  witness 
examined.  This  was  John  L.  Slattery.  He  is  the  Secretary 
of  the  Municipal  Council,  and  the  gist  of  his  testimony  was 
that  he  knew  the  Tarehin  estate  property  for  many  years. 
He  and  John,  the  now  defendant,  frequently  spoke  of  it.  On 
one  occasion,  in  the  year  1891,  after  the  death  of  John  Tare*- 
fain,  father  of  the  defendants,  he  was  requested  by  Mrs. 
Tarehin,  the  mother,  to  look  over  some  accounts  furnished 
them  by  the  late  Mr.  Kent,  with  which  they  had  found 
fault.  There  were  present  at  the  time  witness  attended  at 
their  house  Mrs.  Tarehin  and  the  defendant  John.  It  ap- 
peared that  having  gone  through  the  accounts  witness  en- 
quired about  the  mortgages,  when  it  was  observed  by  one 
-of  the  parties  that  Kent's  mortgage  was  not  right,  and  they 
-expressed  themselves  dissatisfied  with  his  management.  The 
witness  enquired,  "  What  about  Dea's  mortgage  ? "  and  Mr. 
John,  the  now  defendant,  said,  "  It  was  all  right  and  would 
■be  paid." 

That  was  the  result  of  that  interview.  There  were  only 
ithree  of  them  present  at  the  time,  and  that  was  the  obser- 
vation made  in  answer  to  his  question,  what  about  the  Dea 
tinortgage?  and  witness  deposed  to  what  his  remembrance 
'Was  of  the  coonversation  which  arose  on  this  subject  on  the 
•occasion  in  question. 

It  further  appeared  in  the  evidence  of  this  witness  that 
ithe  fact  of  his  having  been  summoned  to  give  evidence  in 
4he  case  came  to  the  knowledge  of  the  defendant  Patrick, 
whereupon  he  called  on  the  witness,  who  is  his  first  cousin* 
Patrick  made  some  observation  of  the  witness  being  about 
4o  give  evidence,  and  said  to  him  "  can't  you  say  you  have 
jio  evidence  to  give  VI  said  "  it  was  too  late  ndw ! "  He, 
Patrick,  made  some  further  remarks  in  reference  to  what 
-witness  had  stated  in  reference  to  what  passed  on  the  even- 
ing of  the  consultation  with  Mrs.  Tarahin  and  John,  where* 
upon  Patrick  said  he  wasn't  present,  but  witness  remarked 
that  the  mother  was.  Patrick  then  observed  in  answer  that 
ilia  mother's  evidence  would  not  be  believed  as  she  was  im- 
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plicated.  This  interviewing  of  the  witness  by  the  party  to* 
the  proceedings  in  order  to  influence  him  was  strongly  com- 
mented on  by  the  Chief  Justice,  and  cast  a  cloud  on  thr 
character  of  the  defendant  and  the  truthfulness  of  his  evi- 
dence given  in  the  case. 

The  Chief  Justice,  in  reviewing  the  grounds  set  out  in  the' 
statement  of  defence  upon  which  this  mortgage  was  sought 
to  be  set  aside,  epitomized  the  charges  as  of  gross  fraud  de- 
liberately committed  by  the  father  in  conjunction  with  his- 
solicitor,  against  these  defendants,  to  the  loss  and  deprivation- 
of  their  reversionary  claim  to  the  property  of  the  late  Pat*k' 
Tarehin. 

He  made  special  reference  to  a  settled  rule  of  law  and? 
equity  applied  to  the  determination  of  such  a  question,  "  that 
where  a  person  seeks  the  aid  of  a  Court  of  Equity  to  enable* 
him  to  get  rid  of  the  effects  of  deeds  which  he  has  executed1 
the  burden  of  proof  is  on  him  to  make  out  a  case  for  such* 
intervention."  The  question  is  whether  defendants  have  sup- 
plied such  satisfactory  and  complete  proof  as  to  entitle  then* 
to  have  the  deed  annulled  and  to  have  it  treated  as  a  fraud1 
and  imposition  and  in  no  way  binding  on  them  or  their  in-* 
terests. 

In  the  next  place  it  was  clear  and  unquestioned  that  the* 
plaintiff  advanced  his  money  in  perfect  good  faith  and  relied! 
upon  the  sufficiency  of  his  security. 

The  first  mortgage  was  given  and  executed  by  John  Tall- 
inn in  his  own  right,  and  as  administrator  with  the  wiiP 
annexed,  to  Patrick  Tarehin's  estate.  Tt  wa$>  forcibly  con- 
tended th:it  the  administrator  had,  under  the  circumstances,* 
full  power  so  to  assign  the  lands  and  chattels  of  the  testa-- 
tor ;  and  furthermore,  it  was  stated  it  would  appear  from  the* 
notes  admitted  to  probate  as  the  will  of  Patrick  Tarehin^ 
that  John  Tarehin,  in  addition  to  his  rights  and  powers  or 
administrator,  might  be  considered  entitled  in  his  own  right 
to  a  considerable  interest  in  this  property  on  the  death  of 
his  mother. 

The  loan  secured  by  this  mortgage,  it  would  appear,  irr 
part  of  the  documentary  evfdence,  had  been  raised  for  the- 
purpose  of  relieving  the  property  and  the  interests  of  M 
these  parties  from  previous  encumbrances.  Two  mortgages 
had  been  paid  off  from  its  proceeds  in  1885,  and  the  balance" 
remaining  after  payment  of  the  previous  mortgages  was,  as 
appears  by  the  same  evidence,  paid  over  to  the  administrator 
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and  not  appropriated  towards  the  liquidation  of  his  then 
personal  indebtedness  to  the  solicitor,  Mr,  Kent. 

It  was  apparent  from  these  exhibits  so  put  in  by  defen- 
dants and  other  proofs  that,  in  addition  to  these  pre-existing 
mortgages,  a  heavy  charge  must  have  been  borne  in  support- 
ing these  children  and  in  furnishing  them  with  more  than 
an  ordinary  education  which  admittedly  they  possess. 

It  nowhere  appeared  in  the  evidence  that  any  portion  of 
the  money  so  borrowed  was  required  for  or  applied  to  the 
business  carried  on  by  the  mortgagor. 

The  Chief  Justice  repeated  that  it  was  abundantly  shown 
that  these  two  mortgages  were  entered  into  by  Dea  with  the 
greatest  good  faith,  and  the  transactions  on  his  part  bore  no- 
taint  of  fmud  and  were  perfectly  righteous  so  for  as  he  was 
personally  concerned.  He  stated  as  he  was  then  discharging 
the  functions  of  a  jury  as  well  as  those  of  a  judge,  and  whilst 
keeping  in  view  the  equitable  principles  to  be  applied  in 
determining  or  passing  upon  the  issue  of  fraud,  that  issue 
should  stand  or  fall  by  the  weight  of  testimony  and  by  the 
amount  of  credibility  to  be  attached  to  the  witnesses  im- 
peaching the  validity  of  the  deed  and  endeavoring  to  sub- 
stantiate the  charge  so  made. 

The  gravity  of  the  charge  might  be.  he  observed,  enhanced 
by  the  fact  of  its  being  made  by  children  against  the  char- 
acter of  their  parents  and  also  against  their  family  solicitor, 
all  of  whom,  as  well  as  the  only  other  witness  to  the  execu- 
tion of  the  deed,  were  dead  at  the  time  this  suit  was  insti- 
tuted. 

He  observed  that  however  regrettable  the  position  thus 
created  might  be,  the  Court  could  not  lean  to  any  feeling  of 
sentiment,  but  be  controlled  and  governed  by  the  facts  es- 
tablished to  its  satisfaction  on  the  oaths  of  the  parties  and 
the  other  evidence  adduced  in  the  course  of  the  trial.  An- 
other peculiar  feature  in  the  case  which  calls  for  observation 
was  that  the  testimony  in  support  of  the  charge  of  fraud 
was  confined  to  the  defendants  themselves.  No  disinter- 
ested party  was  examined  on  their  behalf,  excepting  Judge 
Morison. 

The  evidence  in  support  of  the  defendants'  charges  was 
then  reviewed,  and  on  analysing  it  the  Judge  observed  that 
they  were  deprived  of  the  advantage  of  having  four  of  the 
witnesses  examined  before  the  Court,  they  being  resident  in 
the  United  States  were  enabled  to  give  their  testimony  before 
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gentlemen  appointed  under  a  commission  from  this  Court  to 
take  their  examinations  in  Brooklyn. 

After  having  read  this  written  evidence,  he  stated  that 
that  of  Mary  Tarehin,  the  eldest  daughter,  was  the  most  un- 
satisfactory and  unreliable  of  all  the  testimony  so  taken, 
which  was  characterised  by  an  evident  concert  and  peculiar 
harmony  in  statement  of  circumstances  no  way  surprising  in 
view  of  the  relationship  and  interests  of  the  parties. 

This  witness,  evidently  a  person  of  education  and  expe- 
rience, was  practising  as  a  manicurist  when  she  gave  her 
evidence ;  she  was  forty  years  of  age,  as  appeared  from- the 
dates  contained  in  the  baptismal  certificate  in  evidence,  and 
hot  thirty  -six,  as  deposed  to  by  her.  She  left  St.  John's  in 
the  year  1890.  At  that  time  she  was  aware  that  her  father 
had  property  here  known  as  Tarehin's  estate,  but  did  not 
know  she  had  any  interest  in  it  until  after  she  left  this 
country.  She  stated  that  a  power  of  attorney  bad  been  re- 
ceived by  her  in  the  year  1891 ;  accompanying  it  was  a  letter 
from  her  mother  informiug  her  that  by  signing  the  document 
she  would  obtain  a  "  share  of  her  father's  property,"  and  con- 
sequently she  executed  the  power  of  attorney.  Now,  on  re- 
ference to  this  document  it  will  be  seen  that  in  express  and 
clear  terms  it  sets  out  that  it  was  given  to  empower  and  en- 
able her  father  to  execute  a  deed  of  mortgage  in  her  name, 
and  on  her  behalf,  of  her  interest,  present  or  future,  contin- 
gent or  vested,  under  the  w  ill  of  her  grandfather,  Pat'k  Tare- 
hin, or  under  her  parent's  marriage  settlement,  affecting  the 
properties  of  her  grandfather  and  described  and  stated  to 
have  been  known  as  Tarehin's  Town.  This  document,  or 
power  of  Attorney,  also  contains  the  following  clause :  "  Pro- 
vided, that  such  mortgage  be  also  signed  by  my  said  father, 
mother,  Margaret  Tarehin,  my  brothers  Patrick  and  John, 
and  mv  sisters  Bridget,  Margaret  and  Hannah  (called  Anne), 
Ac." 

She  further  deposes  that  her  mother's  said  letter  was  mis- 
laid or  lost.  On  turning  to  exhibit  marked  5  of  defendant's 
evidence  we  find  under  date  September  17,  1890,  an  entry 
therein  made  by  solicitor  Kent  charging  for  drawing  "a 
power  of  attorney  re  mortgage  of  Tarehin's  Town  property 
from  Mary  Tarehin,  and  for  letter  of  instructions  for  the  ex- 
ecution of  the  power  by  her." 

The  power  of  attorney  was  stated  to  be  in  the  handwriting 
of  Mr.  Kent,  as  were  also  the  entries  quoted.     It  appeared 
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to  be  a  singular  circumstance  that  the  power  of  attorney 
should  have  reached  its  destination  unaccompanied  by  the 
letter  of  instructions  from  Kent,  and  that  the  only  informa- 
tion conveyed  to  the  witness  was  that  conveyed  in  her  mo- 
ther's alleged  lost  letter,  which  witness  deposed  informed  her 
that  the  document  was  "  for  the  settlement  of  her  father's 
property  and  by  signing  it  she  would  get  a  share  of  it."  The 
Judge  then  remarked  upon  the  plainly  expressed  terms  of 
the  power  of  attorney,  and  that  it  was  to  enable  witness's 
father  to  obtain  a  loan  of  money  by  way  of  mortgage  on  the 
property  bequeathed  under  her  grandfather's  will,  and  known 
.asTarehin's  Town.  How  then,  he  asked,  does  she  get  over 
this  conflict  in  the  two  papers — the  letter  of  attorney  now 
produced  and  the  alleged  letter  from  her  mother  which  was 
tnislaid. 

It  should  be  observed  that  this  representation,  made  as 
tiaving  come  from  the  mother,  would  be  found  of  primal  im- 
portance in  testing  the  consistency  of  the  evidence,  as  it  is  a 
statement  attributed  to  the  mother  by  all  the  witnesses  and 
is  opposed  to  the  averment  made  in  their  statement  of  claim, 
-viz. :  that  the  mortgage  deed  was  signed  by  them  "  at  the 
request  of  the  said  John  Turehin  and  the  said  Robt.  J.Kent, 
.  under  the  belief  that  the.  purposes  and  object  of 
«aid  deed  were  to  give  each  of  the  defendants  a  share  of  the 
-estate  of  the  said  late  Patrick  Tan-hin,"  when  as  this  witness 
.and  others  following  her  denied  that  she  knew  she  held  any 
interest  in  Patrick  Tarehin's  property.  He  pointed  out  the 
<clear  language  of  the  power  of  attorney,  describing  the  ex- 
istence of  such  interest,  but  the  witness  swore  she  knew 
aothing  of  the  contents  of  the  paper,  as  she  never  read  it 
nor  had  it  read  over  to  her. 

The  Chief  Justice  proceeded  to  analyse  this  testimony,  and 
remarked  on  its  misleading  and  contradictory  character  ;  for 
instance,  at  page  7  of  her  evidence  she  stated  she  took  this 
power  of  attorney  to  a  lawyer  to  have  it  signed,  she  said, 
M  I  didn't  have  any  advice,  except  I  took  it  to  this  lawyer 
and  he  fixed  it  all  right.  It  was  signed  at  Morris  town,  New 
.Jersey.  She  was  asked  was  the  paper  read  over  to  her  by 
.anyone  before  she  signed  it.  She  answered,  "  No,  the  lawyer 
asked  me  if  I  understood  it. -and  I  said  yes,  I  understood  it." 
"Then  she  adds,  "  I  knew  nothing  about  it  at  all,  because  I 
never  read  it."  Now,  turning  to  the  cross-examination  at 
jpage  15  of  her  evidence,  we  find  this  question  was  put  to 
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her,  "  When  you  took  this  power  of  attorney  to  the  lawyer,- 
what  did  he  say  ?"  She  answered,  "  I  first  handed  it  to  him. 
I  wasn't  interested  in  it  whatsoever.  He  read  it  over  to  me,- 
and  asked,  do  you  understand  it  I  said  I  understood,  and 
she  observes  that  I  wanted  to  get  rid  of  the  paper  or  P.  A.- 
as  quick  as  I  could. 

Just  here  the  Chief  Justice  remarked,  that  whatever  at- 
tempts were  subsequently  made  by  way  of  correction  or 
qualification  of  these  statements,  it  would  be  found  that  the 
latter  was  consistent  with  the  facts  appearing  on  the  docu- 
ment itself  in  the  history  of  its  completion. 

She  deposed  that  it  was  by  the  information  conveyed  by 
her  mother's  letter  she  was  guided  in  this  matter  of  the- 
power  of  attorney,  she  having  informed  her  that  by  signing 
it  she  would  obtain  a  share  of  her  father's  property.  This- 
was  the  burden  of  the  song  of  her  sisters  and  brothers  in 
their  testimony,  this  chord  would  be  found  to  extend  through- 
out the  whole  of  it.  But  in  one  instance  the  statement  was- 
alleged  to  have  been  used  by  Mr.  Kent  in  inducing  the  wit- 
ness's brother,  John,  to  sign  the  mortgage,  still  this  witness- 
deposes  that  she  did  not  believe  her  mother  had  anything  to* 
do  with  the  fraud  charged  in  this  case.  Then  the  solemn 
and  perfect  certification  of  the  due  execution  of  the  power 
of  attorney  was  passed  upon  There  were  endorsed  the  affi- 
davit of  Attorney  Runson,  and  the  certificate  of  the  Mayor 
of  Morristown,  as  to  the  execution  of  the  power  of  attorney 
by  Mary  Taherin  before  them. 

The  latter  fact  had  not  been  touched  in  the  evidence,  but 
he,  the  Chief  Justice,  considered  proper  to  observe  on  the* 
recognised  rule  that  it  is  a  presumption  in  the  law  of  evi- 
dence that  a  man  acting  in  a  public  capacity  was  properly 
appointed  and  duly  authorised  so  to  do ;  that  credit  must  be 
given  to  his  acts,  done  within  the  limits  of  his  authority,, 
and  that  in  the  performance  of  them  he  acted  with  honesty 
and  discretion.  The  law  in  fact  presumes  in  all  cases  in 
favor  of  honesty  and  against  fraud.  He  enlarged  on  this 
subject  and  declared  that  it  was  too  late  for  the  witness  to 
deny  any  knowledge  of  the  contents  of  a  document  executed 
iu  presence  of  an  attorney  selected  by  herself,  a  person  per- 
fectly disinterested,  and  also  in  the  presence  of  one  in  high- 
authority,  who  above  his  signature  and  under  the  official  seal 
of  his  office,  certifies  that  she  executed  the  paper  writing  in 
question  and  solemnly  declared  at  the  time  that  she  under- 
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stood  its  contents.     He  stated  he  refrained,  for  obvious  rea- 
sons, from  making  exteuded  strictures  on  this  evidence,  as- 
grounds  more  than  sufficient  were  made  apparent  to  render' 
it  unreliable     But  he  observed  if  her  statement  were  ac- 
cepted as  veracious  that  the  indifference  she  seems  to  have' 
felt  in  the  making  of  the  power  of  attorney  and  the  utter' 
negligence  with  which  she  treated  the  performance  of  an4 
act  of  such  serious  import  to  others,  if  not  to  herself,  had 
undergone  an  entire  change  on  being  informed  by  her  sisters- 
of  the  interest  she  had  in  her  grandfather's  property  and  of 
the  probable  institution  of  proceedings  to  defeat  an  action' 
taken  by  the  representatives  of  the  late  Mr.  Kent  in  the' 
premises. 

However,  he  observed,  the  piece  of  evidence  contained  in* 
the  matter  set  out  in  the  power  of  attorney  could  not  be  lost 
sight  of  in  passing  upon  and  weighing  the  testimony  of  the* 
other  witnesses.    That  document  was  returned  to  this  place' 
and  was  duly  registered  in  our  public  records.   Miss  Tarehin 
swears  that  after  executing  it  she  received  letters  from  her 
family  or  sisters  here.     Might  it  not  be  reasonable  and  na- 
tural to  conclude  that  the  contents  of  this  document  were' 
referred  to  by  them  and  the  interests  and  circumstances  of 
the  members  of  the  family  were  perfectly  known  to  them  ?' 
It  cannot,  be  observed,  be  contended  now  that  the  father  in- 
fluenced this  daughter  in  any  way  in  relation  to  the  power 
of  attorney  or  mortgage     He  animadverted  further  on  this 
party's   testimony  and   stated   that   he   failed   to  discover 
throughout  its  varied  details  any  reliable  grounds  in  support* 
of  the  charge  of  fraud  against  her  father,  as  set  out  in  the 
statement  of  claim.    But,  on  the  contrary,  he  held  that  it  • 
•was  made  perfectly  clear  that  she  voluntarily,  freely,  and 
with  a  full  knowledge  of  the  facts,  executed  this  power  of 
attorney  and  thereby  duly  authorised  her  father  to  enter  into* 
this  mortgage  on  her  behalf,  and  had  communicated  this  in- 
cident to  her  father  and  sisters  in  returning  the  power  of 
attorney  to  St  John's. 

The  Chief  Justice  then  passed  on  to  review  the  evidence* 
of  the  other  daughters  of  the  late  John  Tarahin,  taken  at 
Brooklyn  under  the  same  commission.  He  observed  that- 
throughout  there  appeared  to  be  a  concordance  in  the  testi- 
mony that  might  be  expected  in  statements  made  by  a  nura-- 
ber  of  witnesses  similarly  circumstanced  and  having  a  com- 
mon interest  in  effecting  the  object  to  be  attained  in  the' 
subject  matter  of  their  litigation. 
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Bridget,  another  daughter,  came  next  in  age  to  Mary.  At 
the  time  of  her  examination  she  swore  her  age  was  thirty- 
three  years,  whereas,  in  truth,  she  was  thirty-nine.  She  left 
St.  John's  in  the  year  1895.  A  few  days  after  her  father's 
death  she  became  aware  of  the  fact  that  she  had  an  interest 
in  his  property  situate  on  the  Queen's  road,  Victoria  street 
And  Chapel  hill,  in  St.  John's.  This  was  in  January,  1892. 
In  brief,  the  purport  of  her  statement  was  that  she  signed 
the  mortgage  to  Dea  because  her  mother  informed  her  that 
she  (witness)  was  thereby  going  to  get  a  share  in  the  estate; 
that  her  father  was  settling  his  business ;  that  her  father 
never  spoke  to  her  about  it,  her  mother  merely  informing 
her  that  Mr.  Kent  was  to  call  to  get  her  to  sign  the  papers. 
He  (Kent)  called,  accompanied  by  the  late  Mr.  Carty,  placed 
the  papers  before  them  and  her  father  and  mother  signed, 
mid  then  she  was  asked  to  sign,  but  she  enquired  of  Kent 
what  it  was.  He  looked,  she  observed,  at  her  father,  who 
thereupon  stated  it  was  nothing,  and  that  "  she  understanda" 
Her  interpretation  of  this  observation  was  that  he  meant  her 
mother  had  informed  her  that  witness  was  getting  a  share  of 
the  property,  whatever  property  he  had.  She  thereupon  de- 
poses that  it  was  not  read  to  her,  nor  was  she  made  aware  of 
its  contents,  or  of  its  meaning  or  purport.  She  knew  Kent 
to  have  been  her  father's  solicitor  for  years  and  had  conse- 
quently confidence  in  him 

She  remembered  after  her  father's  death  a  conversation  at 
Kent's  office  between  him  and  her  mother,  who  complained 
to  Kent  that  he  had  induced  her  and  the  children  to  sign 
the  mortgages  by  a  misrepresentation  of  their  purport  and 
object.  Although  this  is  scarcely  admissible  as  evideuce, 
fltill  in  reference  to  this  statement  it  must  be  observed  that 
Mrs.  Tarehin  was  a  person  evidently  of  business  habits  and 
admittedly  of  great  intelligence,  and  it  was  not  at  all  pro- 
bable she  could  have  forgotten  the  contents  and  clearly  ex- 
pressed purposes  and  conditions  set  out  in  the  power  of 
attorney  received  from  her  daughter  Mary.  The  nature  of 
this  charge  or  accusation  would  be  found  to  contradict  and 
antagonize  the  clear  and  express  object  and  terms  of  that 
document.  It  is  incredible,  therefore,  that  Mrs  Tarehin 
would  have  extemporised  such  an  accusation  at  that  time. 
A  charge,  too,  against  the  conduct  of  a  person  who  had 
drawn  the  document  itself  and  which  he  knew  was  at  the 
time  on  record  and  could  be  inspected  in  the  public  registry 
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office  of  this  Court.  That  power  of  attorney  had  recited 
truthfully  the  inducements  leading  to  its  execution,  and  the 
proviso  contained  in  it  that  the  father,  mother,  and  the 
brothers  and  sisters  should  first  sign  it,  and  that  this  course 
was  followed  and  the  condition  fulfilled  to  the  letter,  and 
although  it  was  deposed  to  by  one  of  these  parties  that  his 
mother  was  culpable  as  his  father  in  the  consummation  of 
the  alleged  fraud,  another  of  them  asserted  her  belief  that, 
from  what  she  heard  her  mother  declare,  she  believed  she 
was  not  in  league  with  her  father  and  Kent,  and  that  she 
was  in  total  ignorance  of  the  contents  or  meaning  of  the 
deeds  of  mortgage.  The  Judge  did  not  believe  the  circum- 
stances or  relations  of  the  parties  justified  such  a  charge  of 
duplicity  against  the  inosher  as  would  be  involved  in  the 
conclusion  one  should  arrive  at  in  considering  these  conflict- 
ing statements. 

Further  reference  to  this  evidence  would  show  that  this 
was  a  witness  who  had  been  well  educated,  and  was  holding: 
the  position  of  a  governess  when  examined,  still  she  swears 
that  up  to  the  year  1892  she  was  not  aware  of  the  nature  of 
this  mortgage,  although  when  she  signed  it  she  was  thirty- 
five  years  of  age  She  further  deposed  that  she  did  not  even 
know  at  the  time  where  the  property  so  mortgaged  was 
situated.  On  having  the  contents  of  the  paper  read  then, 
in  1892,  to  her  by  Lawyer  Pitman,  she  asked  him  t<>  t;ike 
action  against  Kent.  The  Chief  Justice  expressed  himself 
in  doubt  as  to  the  amount  of  credence  these  statements 
called  for.  It  was  hardly  credible  that  a  person  of  her  age 
and  intelligence,  residing  as  she  did  up  to  that  time  with  her 
parents,  could  have  remained  in  such  total  ignorance  of  her 
own  family  affairs  and  surroundings 

He  regretted  to  remark  the  utter  indifference  exhibited 
by  this  witness  to  be  informed  at  the  time  of  executing  Dea's 
mortgage  of  the  nature  of  the  document,  and  she  deposes 
that  out  of  mere  curiosity  or  fun  (seo  page  37  of  her  evi- 
dence) she  asked  Kent  to  read  it.  It  was,  he  also  remarked,, 
equally  surprising  and  incredible  that  she  should  not  have 
conversed  whilst  at  St.  John's  with  her  brothers  and  sisters 
about  the  matters  and  questions  arising  at  the  first  trial,  and 
that  she  never  had  any  conversation  with  any  one  about  the 
Tarehin  estate  (see  page  57  of  her  evidence). 

The  Judge  then  took  up  the  deposition  of  the  sister  Mar- 
garet, who  left  here  in  the  year  1895,  being  then  thirty-six 
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years  of  age,  and  not  thirty  as  might  be  inferred  from  her 
evidence  taken  under  the  same  commission.  She  detailed 
the  same  account  of  the  particulars  accompanying  the  exe- 
cution of  the  mortgage  as  related  by  Bridget,  and  that  she 
had  been  informed  by  her  mother  it  was  to  obtain  for  her  a 
.share  of  her  father's  property,  and  for  that  reason  she  sup- 
posed they  were  not  read  over  to  her  at  the  time.  She,  as 
.jshe  states  now,  had  full  confidence  in  Mr.  Kent  as  her 
father's  lawyer,  and  believed  at  the  time  of  signing  that  her 
father  owned  Tarahin's  estate.  Outside  of  what  her  mother 
said,  no  one  told  her  what  was  in  the  papers  she  signed. — 
Her  father,  up  to  the  time  she  left  St.  John's,  supported  her 
and  defrayed  the  cost  of  her  education,  and  was  at  all  times 
good  and  attentive  to  her.  His  reputation  stood  high  in  the 
community.  In  her  cross-examination  she  swears  that  she 
was  not  aware  before  her  father's  death  that  she  had  an  in- 
terest in  ber  grandfather's  estate,  but  proceeded  with  an  ap- 
parent explanation  as  follows :  "  When  I  signed  those  papers 
I  thought  I  had  a  share  then."  She  emphasizes  the  state- 
ment that  her  mother  did  not  say  it  was  a  share  in  the 
grandfather's  estate  witness  was  obtaining,  but  a  share  of 
her  father's  estate. 

She  stated  she  knew  nothing  of  her  father's  business,  and 
-was  not  aware  that  any  of  the  money  received  under  this 
mortgage  was  applied  to  the  support  of  the  family.  She  de- 
poses to  this  belief,  that  her  father  by  this  deed  defrauded 
her,  and  that  she  would  not  have  signed  the  deed  even  had 
she  known  that  the  money  was  to  be  expended  in  the  gene- 
ral support  of  the  family,  and  that  she  believed  Mr.  Kent 
conspired  with  her  father  in  cheating  her.  The  examination 
of  the  third  sister,  named  Hannah,  was  then  remarked  upon. 
She  was  practising  as  nurse  to  invalids  at  Long  Island — 
When  signing  the  mortgage  in  question  she  was  not  aware 
.she  held  any  interest  in  the  Tarehin  estate,  and  believed  she 
was  obtaining  a  share  of  her  father's  property.  The  docu- 
ment was  neither  read  nor  explained  to  her.  She  stated 
that  "  I  now  go  back  on  that  mortgage,"  and  in  consequence 
.of  the  manner  in  which  it  was  obtained  she  did  not  consider 
her  "  father  to  have  been  an  honorable  man,"  and  charges 
•him  with  fraud,  misrepresentation  and  duplicity  in  the 
transaction. 

This  comprised  the  evidence  for  the  defence,  taken  under 
the  commission,  and  the  Chief  Justice  thereupon  proceeded 
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-to  review  the  further  evidence  of  the  defendants  examined 
before  him  at  the  trial.  Of  these  Patrick  Tarebin,  although 
examined  in  proof  of  the  execution  of  the  deed,  was  now 
•recalled  on  his  own  behalf  on  the  defence.  This  witness  was 
the  eldest  member  of  this  family,  and  stated  he  was  about 
thirty-eight  years  of  age,  more  or  less,  and  ultimately  fixed 
it  at  forty-four  years.  His  father,  be  said,  had  been  thirty 
years  in  business,  and  retired  from  it  owing  to  failing  health 
in  the  year  1889.  The  witness  had  been  an  attendant  in 
his  father's  shop  without  salary  for  a  length  of  time.  On 
.one  occasion,  in  the  year  1890,  he  was  informed  by  his 
mother  that  Mr.  Kent,  the  solicitor,  would  be  in  attendance 
in  the  evening  at  the  house  with  seme  deeds  to  be  signed, 
tinder  which  witness  was  to  receive  a  share  of  his  father's 
property.  Accordingly  Kent  came  to  the  house,  and  witness 
-went  into  the  room  where  he  was  with  the  rest  of  the  family, 
and  witness,  on  being  requested  by  Kent  to  sign  the  docu- 
ment did  so  and  then  left  the  room,  and  the  matter  gave  him 
no  further  trouble.  He  knew  not  the  first  thing  more  about 
it.  The  papers  were  not  read,  nor  the  contents  explained  to 
tiim.  At  this  time  his  sisters  and  mother  supported  them- 
selves, and  he  and  they  lived  together.  He  stated  he  was 
not  aware  of  any  money  transactions  existing  between  his 
father  and  Dea  before  he  was  apprised  of  that  arising  out  of 
this  mortgage  after  it  had  been  signed.  Subsequently  he 
stated  he  was  advised  his  father  had  only  a  life  interest  in 
the  property.  He  stated  he  had  no  conversation  with  his 
father  about  the  matter,  nor  with  any  other  person  than  his 
mother  Upon  looking  at  the  mortgage  deed,  and  being 
asked  if  he  recognized  his  father's  handwriting,  be  at  first 
.deposed  that  he  could  not  remember  it  or  that  of  his  mother, 
and  then  stated  that  he  recognized  the  signature  as  his 
father's,  but  would  not  swear  to  it,  and  he  could  not  remem- 
ber that  of  his  mother,  nor  could  he  remember  the  writing 
of  his  sisters.  That  he  was  never  in  Ireland  and  could  not 
remember  ever  having  been  out  of  Newfoundland.  He  was 
subsequently  recalled,  and  then  stated  that  he  had  gone  to 
Ireland  to  enter  an  educational  institution,  and  his  father 
toad  paid  his  expenses  there  and  returning  to  this  country. 
He  did  not  know  in  what  part  of  St  John's  Tarehin's  Town 
was  until  after  the  fire  of  1892,  but  believed  his  father  was 
the  proprietor  of  it,  and  was  not  aware  nor  did  it  ever  occur 
to  him  until  after  hie  father's  death  that  he  had  any  interest 
in  it. 
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He  repeats  his  observation  in  reference  to  bis  fatber  whilst 
in  trade  that  he  was  doing  a  good  business.  He  kept  a  man, 
aud  this  person  was  in  the  shop  when  witness  left  for  Ire- 
land, and  was  there  on  his  return.  The  entries  in  the  books 
for  sales  in  the  store  would  be  made  by  his  father  and  some- 
times by  his  sisters  and  himself,  and  the  proceeds  of  cash 
sales  would  be  taken  away  by  his  mother.  His  brother, 
John,  was  at  O'Mara's  drug  store,  his  brother  Denis  left  for 
New  York,  and  Mary  subsequently  also  left,  and  witness 
then  visited  Ireland — each  member  of  the  family  would 
please  himself.  Whilst  attending  to  the  business  he  heard 
from  his  mother  before  he  signed  the  mortgage  that  his 
aunts  had  an  annuity  out  of  the  property.  It  was  out  of 
his  father's  property,  he  supposed  it  was  land,  but  didn't 
know  where  it  was.  He  had  heard  of  Tarehiu's  Town  and 
thought  it  was  in  St.  John's ;  in  faet,  he  said  he  knew  it 
was.  Subsequently  he  deposed  "  he  was  not  aware  of  the 
existence  of  any  place  in  St  John's  called  Tarehin's  Town 
or  that  any  such  place  existed."  He  deposed  further  that 
he  signed  the  deeds  to  get  a  share  of  his  father's  property ; 
his  father  never  informed  him  about  the  matter  at  all  nor 
did  he  ask  him  about  it,  as  he  thought  he  was  secured  and 
it  would  be  all  right  when  the  father  died.  He  consequently 
did  not  trouble  nor  make  any  enquiries  about  it,  and  thought 
the  father  was  sole  owner  as  he  represented  himself  to  be. 
On  further  cross-examination  he  stated  he  never  heard  his 
mother  say  so,  nor  was  it  discussed  among  themselves,  as  he 
was  out  of  the  house  most  of  his  time.  Then  he  stated  he 
did  not  intend  to  say,  nor  did  he  say,  his  father  owned  the 
property  during  his  lifetime,  nor  that  he  had  heard  him  say 
so.  He  was  not  aware  until  after  his  father's  death  in  1892 
that  he  had  signed  away  his  interest  iu  the  property.  He 
had  heard  people  talking  about  his  grandfather's  will  and 
the  dispute  that  arose  relating  to  it,  but  he  knew  nothing 
about  Tarehin's  Towu  property  until  after  the  execution  of 
this  deed.  He  denied,  as  already  sworn,  the  account  as 
given  by  Mr.  Slattery  of  the  conversation  he  had  with  him 
about  the  evidence  he,  Slattery,  was  prepared  to  give  rela- 
tive to  the  circumstance  deposed  to  by  him.  Witness  de- 
posed that  he  was  educated  at  the  College  in  St  John's  and 
left  it  when  he  was  eighteen  years  old,  and  the  witness 
closed  his  evidence  by  expressing  sympathy  with  Dea. 

At  this  stage  of  the  hearing  of  the  case  James  M.  Kent* 
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a  witness  for  the  defendants,  produced  certain  papers,  letters 
and  books  of  account  kept  by  his  father  when  acting  as  soli- 
citor for  the  administrator  of  the  estate  of  late  Patrick  Tare- 
bin.  As  already  observed,  these  were  referred  to  by  the 
Chief  Justice,  and  one  letter  evidently  in  the  handwriting  of 
witness  Bridget,  in  the  name  of  her  father  was  certainly,  as 
urged  by  counsel,  some  evidence  of  the  knowledge  on  her 
part  of  the  monetary  relations  existing  between  her  father 
and  l)ea. 

Reserving  comment  on  this  and  the  evidence  of  the  sis- 
ters, the  Chief  Justice  passed  to  that  of  Mr  Pitman,  a  bar- 
rister of  this  coiut,  who  deposed  that  shortly  before  the  oc- 
currence of  the  fire  in  St.  John's  in  the  year  1892,  he  was- 
retained  by  John  Tarehin,  one  of  the  defendants,  to  act  for 
the  family  to  look  into  the  subject  of  mortgages  given  to  the 
late  Mr.  Kent  and  the  present  plaintiff,  and  he  gave  his- 
opinion  to  the  family  on  the  subject. 

The  evidence  of  John  Tarehin  was  then  read  over,  and  its- 
main  features  in  their  bearing  on  the  issues  were  the  subject 
of  criticism.  The  events  attending  the  execution  of  the 
mortgage  were  detailed  in  the  same  even  and  regular  order 
as  apparently  characterized  the  statements  of  his  sisters,. 
varied  however  by  one  particular  incident,  that  on  executing 
the  mortgage  he  had  no  professional  advice,  and  relied  ou 
the  suggestion  of  his  mother,  who  informed  him  he  was  to- 
get  an  interest  in  the  Tarehin  estate,  and  on  this  assurance 
he  signed  (he  was  then  thirty  years  of  uge),  and  since  the 
mortgage  was  given,  down  to  the  present,  he  never  recog- 
nized it  as  creating  a  claim  ou  him  or  good  as  against  him. 
He  and  his  solicitors  continually  resisted  it.  He  swore  that 
he  signed  it  on  the  strength  of  what  his  mother  and  Kent 
assured  him  that  by  doing  so  he  was  receiving  a  share  of  his 
father's  property,  and  he  then  believed  his  father  was  mak- 
ing his  will,  or  a  settlement  in  witness's  favor.  He  felt  at* 
the  time  that  everything  would  be  settled  by  Kent,  who  was- 
his  father's  lawyer ;  still,  he  states,  he  never  spoke  to  him 
about  it  He  knew  there  was  a  Tarehin's  Town  here,  but 
could  not  locate  it.  He  wasn't  aware  that  his  grandfather 
made  a  will,  and  stated  he  would  not  know  his  aunts  if  he 
met  them.  He  now  believes  that  Mr.  Kent  acted  under  the 
instructions  of  the  father  and  mother,  although  his  father 
had  not  said  one  word  to  him  about  it,  nor  was  he  aware  at 
the  time  that  his  mother  had  signed  the  mortgage.  She  had 
14 
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merely  mentioned  to  him  that  Kent  was  coining  to  the  house 
to  arrange  so  that  we  might  be  enabled  to  get  our  share  of 
the  Tarehin'8  estate  settled,  and  without  making  any  further 
•enquiry  he  stated  that  he  went  down  to  Kent's  and  execu- 
ted this  deed  of  mortgage     He  did  not  read  the  document, 
and  believed  his  father  was  the  sole  owner  of  the  estate  and 
that  he  couid  do  what  he  pleased  with  it.     He  was  not  at 
the  house  when  Kent  called  and  went  down  to  see  him  at 
bis  office,  but  met  him  on  his  way  to  the  Court  House     It 
was  then  he  spoke  of  the  father's  failing  health,  and  that  he 
was  making  provision  for  all  of  us,  and  that  he  had  papers 
to  sign.     The  witness  states  he  went  into  the  Registry  with 
Kent  and  there  signed  the  mortgage ;  having  such  implicit 
confidence  in  Kent,  and  relying  on   the  mothers  statement, 
he  never  read  the  paper  nor  hud  it  read  to  him.     Witness 
did  not  live  at  home  then,  but  at  O'Mara's,  whose  drug 
store  he  attended.     He  did  not  know  what  sort  of  business 
his  father  carried  on.     His  sister  Mary  had  left  this,  but 
whilst  here  was  not  supporting  herself.     He  merely  signed 
this  mortgage  and  could  not  remember  before  that  that  he 
had  not  signed  Kent's.     After  having  heard  from  Pitman 
about  the  mortgages  he  did  nothing  after  that.     The  reason 
for  this  was,  as  he  swears,  because  his  mother  did  not  wish 
to  disturb  what  had  been  done  within  such  a  short  time 
after  his  fathers  death.     He  declared  that  he  now  believed 
his  mother  was  as  bad  as  the  others,  and  then  proceeded  to 
say  that  it  was  out  of  respect  to  his  father's  memory  that  kept 
him  from  taking  action.    The  matters  were  placed  by  Patrick 
in  the  hands  of  Mr.  Mori  son.     The  witness  wasn't  aware 
that  interest  on  Dea's  mortgage  had  been  paid.     Subsequently 
witness  consulted  with  Kent  about  the  letting  of  the  land, 
but  said  nothing  to  him  about  the  interest  or  about  Dea's 
mortgage.  He  had  been  given  to  understand  from  his  mother 
that  there  would  be  no  further  trouble  about  it     He  had 
heard  what  Dea  had  stated  about  Rome  conversation  had 
with  him  in  1892  or  afterwards.     Witness,  when  asked  if 
that  took  place,  deposed  that  it  is  not  a  correct  statement  of 
what  took  place,  but  he  did  not  remember  what  he  stated  at 
the  time.     He  also  deposed  that  if  he  had  known  they  were 
mortgages  he  would  not  have  signed  them,  and  he  never  had 
any  conversation  about  them  or  the  plaintiffs  mortgage  with 
John  V.  O'Dea,  and  although  he  frequently  spoke  to  him  he 
never  alluded  to  this  mortgage,  nor  did  he  ever  say  to  Mr. 
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rSlattery  that  Dea's  mortgage  was  all  right.  On  further  cross- 
-examination he  stated  he  wrote  to  Mr.  Kent  on  the  20th 
*  October,  1892,  (the  note  produced)  authorising  him  to  let  a 
piece  of  the  land  belonging  to  the  estate  to  one  Hickey  on 
.the  usual  terms.     On  seeing  him  he  said  nothing  about  the 
the  mortgage.      He  subsequently  stated   that   before   the 
father's  death  he  believed  him  to  have  been  the  absolute 
.  owner  of  Tarehin's  Town,  and  had  been  so  informed  by  his 
t  mother,  and  that  his  father  could  dispose  of  it  as  he  pleased, 
.and  was  not  aware  until  after  his  father's  death  that  he  was 
,in  debt  to  either  Kent  or  Dea.     Immediately  after  the  death 
.of  his  father,  and  upon  being  informed  of  the  interest  they 
.held  in  the  estate,  he  employed  a  solicitor  to  obtain  the 
.necessary  information  for  them.     He  received  no  considera- 
tion for  signing  Dea's  mortgage,  but  believed  from  what  his 
mother  told  him   before  signing  that  by  doing  *o  he  would 
be  enabled  to  receive  a  share  of  his  father's  property.     He 
.deposed  in  reference  to  the  statement  made  by  Mr.  Slattery 
that  he  emphatically  denied  he  made  use  of  any  such  lan- 
guage, as  that  what  he  would  have  to  say  would  kill  the 
.other  witnesses. 

In  concluding  his  review  of  the  testimony  the  Chief  Jus- 
tice stated  that  it  became  a  disagreeable  and  apparently 
.difficult  task  to  decide  as  to  the  amount  of  credit  that  should 
be  attached  to  the  varied  and  conflicting  statements  deposed 
to  by  these  parties.  The  inconsistencies  arising  in  their  tes- 
timony cannot  be  attributed  to  incapacity  or  weakness  of 
.memory.  There  is  no  doubt  but  each  of  these  defendants  has 
received  an  excellent  education,  and  exhibited  remarkable 
acuteness  in  its  application.  In  weighing  their  testimony 
great  consideration  should  be  given  to  the  conditions  which 
were  likely  to  influence  and  bias  the  minds  of  witnesses  so 
circumstanced.  The  peculiar  position  in  which  they  stand 
as  witness  in  their  own  cause  calls  for  a  rigid  scrutiny  of 
the  evidence  and  a  cautious  and  patient  consideration  of  the 
testimony  relied  upon  by  them  to  substantiate  the  grave 
.charge  set  up  against  persons  now  dead.  All  those  who 
were  present  at  and  connected  with  the  execution  of  the 
impugned  deed,  as  well  as  those  then  cognisant  of  the  trans- 
action and  directly  interested  in  the  property  in  question, 
have  since  passed  away.  The  witnesses  being,  as  they  con- 
tend, solely  interested  in  the  property  so  mortgaged,  rely  on 
iheir  own  testimony  in  the  case  to  relieve  it  and  themselves 
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of  the  covenants  entered  into  by  them  in  the  plaintiffs 
mortgage.  It  is  needless  to  observe  that  such  a  situation 
occasions  increased  difficulty  in  considering  the  value  to  be 
attached  to  evidence  on  the  part  of  one  acting  as  court  and 
jury  under  such  circumstances.  It  was  regarded  then  under 
the  circumstances  as  a  charge  with  all  its  serious  conse- 
quences which  should  stand  or  fall  by  and  upon  the  credi- 
bility that  might  be  attached  to  these  witnesses. 

Then  in  illustration  of  the  weight  attached  by  and  uuder 
the  practice  adhered  to  in  the  reception  of  evidence  of  a 
claimant  in  his  own  behalf  to  establish  his  claim  against 
the  estate  of  a  deceased  party,  the  following  dictum  of  the 
Master  of  the  Bolls  would  be  found  of  assistance  and  inte- 
rest. In  the  case  of  Grant  and  Grant,  SJ^  Bcav.,  the  judg- 
ment set  out  inter  alia,  as  follows :  "  In  the  first  place  there 
is  a  rule  constantly  acted  on  in  Chambers  in  Equity  that 
the  unsupported  testimony  of  anyone,  on  his  own  behalf, 
cannot  be  safely  acted  on.  If  it  were  otherwise  any  stran- 
ger might  come  and  swear  that  any  testator  owed  him  a  sum 
'  of  money,  but  that  is  not  sufficient  proof.  The  question 
would  be  asked,  Is  there  any  writing  or  proof  of  the  debt  ? 
Without  that  this  Court  does  not  listen  to  the  declaration  of 
the  claimant  and  it  is  in  all  such  cases  obliged  to  disregard 
it     ...  the  Court  cannot  act  on  the  mere  unsup- 

ported testimony  of  a  claimant."  In  a  subsequent  case 
heard  in  the  Chancery  Division  this  ruling  was  characte- 
rized as  a  rule  of  prudence  rather  than  of  law ;  and  in  a 
recent  proceeding  before  Russell,  C.  J.,  and  Wills,  J.,  it  was 
held  and  becomes  an  established  principle  of  the  law  of  evi- 
dence, applicable  under  such  circumstances,  "  that  the  state- 
ment of  a  living  man  is  not  to  be  disbelieved  because  there 
is  no  corroboration,  although,  in  the  necessary  absence 
through  death  of  one  of  the  parties  to  the  transaction,  it  is 
natural  that  in  considering  the  statement  of  the  survivor  we 
should  look  for  corroboration  in  support  of  it,  but  if  the 
evidence  given  by  the  living  man  brings  conviction  to  the 
tribunal  which  has  to  try  the  question,  then  there  is  no  rule 
which  prevents  that  from  being  acted  upon." 

Our  own  law  of  evidence  made  provision  for  the  admis- 
sion of  the  evidence  of  an  interested  party  in  a  claim  made 
against  the  estate  of  a  deceased  person,  but  provides  that 
unless  such  evidence  is  corroborated  by  other  material  evi- 
dence the  party  shall  not  be  entitled  to  recover. 
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The  Chief  Justice  then  remarked  that  farther  observations 
-were  uncalled  for  as  to  the  reception,  consideration  and  ap- 
plication of  all  the  material  matters  deposed  to. 

He  theu  proceeded  and  observed  further  on  the  grounds 
.of  the  defence,  and  remarked  if  these  be  established  the 
mortgage  will  be  cancelled  and  become  so  much  waste 
paper ;  the  claim  for  the  amount,  $3,688.90,  sued  for  will  be 
disallowed  and  the  defendants  will  become  vested  with  the 
legal  and  equitable  estate  in  the  property  in  question,  sub- 
ject to  the  claims  arising  under  the  bequests  in  the  will,  and 
as  to  any  private  property  of  the  late  John  Tarehin,  it 
would  be  merely  subject  to  his  debts  and  liabilities,  and,  if 
they  were  sufficient  to  meet  these,  the  balance  of  it  would 
/all  into  the  hands  of  the  defendants. 

He  asked  then  that  attention  should  be  given  to  the  para- 
graphs of  the  statement  of  claim  to  which  he  referred  in 
.their  order,  and  pointed  out  that  the  averment  therein  cover- 
ing the  "  misrepresentation11  alleged  to  have  been  made,  and 
-on  the  strength  of  and  by  reason  thereof  the  defendants 
•were  alleged  to  have  been  entirely,  individually  and  collec- 
tively induced  to  sign  the  mortgage,  and  it  is  so  set  out  in 
ithe  words  and  terms  following,  viz. : — "  The  said  papers  or 
.deeds  (that  is,  Kent's  and  Dea's)  were  then  and  there  signed 
■by  the  said  defendants,  Patrick,  Bridget,  Margaret  and  Han- 
inah  Tarehin,  at  the  request  of  the  said  John  Tarehin  (their 
ifather)  and  the  said  Robert  J.  Kent,  and  upon  the  represen- 
tation to  the  defendants  and  under  the  belief  by  them  that 
ithe  purpose  and  object  of  the  said  papers  or  deeds  were  to 
.give  to  each  of  defendants  a  share  of  the  estate  of  said 
'Patrick  Tarehin." 

Admittedly  parties  are  bound  by  the  averments  in  their 
pleadings  as  firmly  as  if  the  matters  so  set  out  had  been 
.satisfactorily  established  in  evidence.    Now,  what  does  each 
.of  the  defendants  in  turn  uniformily  depose  to  ?    Mary,  for 
instance,  swears  that  she  signed  the  power  of  attorney  from 
what  she  read  in  her  mother's  letter  that  she  would  thereby 
^get  a  share  in  her  father's  property.    Bridget  swore  she 
signed  it  because  her  mother  told  her  that,  her  father  was 
giving  her  a  share  in  his  estate.    John  asserts  the  same  rea- 
son, and  that  Kent  informed  him  that  the  father  was  in  fail- 
ing health  and  was  making  provision  for  the  whole  of  them. 
And  this  character  of  representation  is  repeated  by  each  in 
;turn  until  and  up  to  the  time  of  setting  it  put,  formally  in 
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the  pleadings,  and  then  it  assumed  another  phase  differing.' 
substantially  from  the  sworn  statements  of  defendants  as  to* 
the  misrepresentation  by  which  (as  deposed  to)  they  were" 
induced  to  execute  this  deed.  The  Chief  Justice  continued 
his.  observations  on  the  equivocal  character  of  the  evidence" 
as  to  the  alleged  inducements  under  which  the  deed  was 
signed.  The  blame  was  attributed  to  the  mother,  then  to- 
Mr.  Kent,  and  both  were  eta  ted  to  have  lent  themselves  to- 
this  fraud.  He  looked  upon  this  portion  of  the  testimony 
as  directly  opposed  to  the  inferences,  fair  and  reasonable,  to- 
be  drawn  from  the  facts  aud  circumstances.  It  was  asked 
if  it  were  reasonable  to  assume  or  to  believe  that  the  mother 
would  have  written  Mary  that  she  was  required  to  sign  the" 
power  of  attorney  "  in  order  that  she  might  get  a  share  irr 
her  father's  property,"  when  the  power  of  attorney  itself  ex- 
pressly declared  that  it  was  to  enable  the  father  to  execute* 
a  deed  of  mortgage  of  her  interest  under  her  grandfather's- 
will  and  under  a  marriage  settlement.  The  mother  received* 
that  power  of  attorney,  and  letters  were  subsequently  inter- 
changed by  Mary  and  her  family  in  relation  to  it.  The- 
family  must  have  been  aware  of  its  contents.  It  was  in  the- 
handwriting  of  Kent,  and  at  the  time  of  the  execution  of' 
the  deed  by  John  the  power  of  attorney  was  entered  on  the" 
public  records  of  the  Court. 

The  sworn  statement  of  Mary  is  incredible  when  she  pro- 
tests her  ignorance  of  the  contents  of  that  document.     She* 
placed  it  in  the  hands  of  her  lawyer  at  Mrrristown,  New 
Jersey,  who  read  it  over  to  her,  as  she  alleged  on  her  cruss- 
examination,  and  who  was  also  a  Notary  Public,  and  m<ide" 
declaration  that  she  signed,  acknowledged  and  declared  it  as- 
her  act  and  deed  before  him.    The  Mayor  of  the  city  certi- 
fies to  the  same  facts.    The  power  of  attorney  remained  in* 
the  hands  of  Mary  until  she  subsequently  posted  it  to  the* 
address  of  her  mother.    In  law  she  was  bound  by  a  power 
thus  executed.    However,  it  is  very  significant  that  she" 
should  subsequently  deny  her  knowledge  of  its  contents  and 
fall  back  on  the  substance  of  what  she  states  was  in  her 
mother's  mislaid  letter.    It  should  be  remembered  that  Kent- 
charges  for  the  power  of  attorney  and  in  the  same  account 
charges  for  a  letter  to  Mary  as  to  its  execution.     Where,  it 
might  be  asked,  is  that  letter  ?    It,  the  document,  appears- 
to  be  on  incident  fraught  with  contradictions  and  a  palpable' 
suppression  of  facts  on  her  part.    With  the  clear  contents- 
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of  the  power  of  attorney  on  the  records  of  the  Court  and  the 
recognized  connection  of  Mr.  Kent  and  Mrs.  Tarehin  with 
that  document  and  the  undoubted  knowledge  of  Mary  of 
such  contents,  was  it  possible  or  reasonable  to  suppose  that 
such  a  gross  and  fraudulent  misrepresentation  would  be  made- 
by  the  mother  or  Kent  as  that  relied  upon  by  Mary,  Patrick 
and  John  in  the  endeavor  to  get  rid  of  the  charge  created 
under  this  mortgage  ? 

The  mother  could  gain  nothing  by  the  commission  of  such 
a  fraud  on  the  interests  of  her  children,  and  Kent  had  no- 
pecuniary  interest  in  or  under  this  mortgage  No  threats- 
were  used  towards  the  defendants,  no  pressure  was  brought 
to  bear,  no  promises  or  hopes  (other  than  the  alleged  state- 
ment of  the  mother)  held  out  to  them  to  induce  them  to 
sign.  The  statements  attributed  to  the  mother  and  Kent 
that  it  was  to  enable  the  parties  to  share  under  their  father's- 
will  coming  from  persons  of  th6  age,  experience  and  attain- 
ments of  Patrick,  John  and  Mary  and  others,  are  simply  too- 
absurd  for  acceptance  or  reliance  by  any  person  having  a 
knowledge  of  them  and  their  position.  They  were  well 
aware  that  their  signatures  to  their  father's  will  were  wholly 
unnecessary.  This  idea  about  the  will  became  fixed  in  their 
minds  and  they  appeared  to  have  consistently  adhered  to  it- 
all  through,  and  Mary  as  a  consequence  rests  her  claim  for 
relief  on  the  same  unstable  grounds  of  support.  The  Chief 
Justice  continued  and  observed  amongst  other  statements- 
tending  to  weaken  that  faith  and  reliance  we  should  have  on 
evidence  adduced  to  support  a  serious  charge  of  this  nature 
that  Patrick,  although  associated  with  his  father  in  his  busi- 
ness for  a  number  of  years,  and  during  that  time  making 
entries  with  him  in  the  same  -sales  books,  would  not  or  could 
not  swear  to  his  handwriting  nor  to  that  of  his  sister  who 
also  attended  the  store  with  him.  Further,  that  he  swore 
deliberately  that  he  was  never  in  Ireland  or  out  of  his  coun- 
try at  any  period  of  his  long  life,  whereas  on  being  recalled 
he  remembered  that  when  26  years  of  age  or  over  he  went 
to  Ireland  to -enter  an  educational  establishment  He  more- 
over denied  the  truthfulness  of  the  details  of  the  statements 
mAde  by  Mr.  Slattery,  of  his  endeavors  to  induce  the  latter 
to  refrain  from  giving  the  evidence  he  was  obliged  to  give  as 
witness  in  the  cause ;  his  assertion  of  ignorance  of  all  know- 
ledge of  the  whereabouts  of  the  Tarehin's  Town  property,  or 
of  anything  in  relation  to  the  estate  of  his  grandfather  under 
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whose  will  he  now  claims  an  interest,  tended  further  to  les- 
sen confidence  in  his  veracity.  In  view  also  of  his  age,  edu- 
cation and  experience,  and  long  association  with  his  father, 
it  was  impossible  to  conceive  that  he  should  be  so  totally 
ignorant  of  his  family  affairs  and  could  merely  state  the  fact 
that  his  father  had  done  well  in  business.  There  was  also 
an  utter  indifference  as  to  this  deed  of  mortgage  at  the  time 
of  its  execution,  and  this  observation  on  the  absence  of  in- 
terest was  observable  in  all  the  statements  of  the  parties, 
gome  having  joked  about  the  signing  of  the  document,  others 
stated  that  they  wished  to  be  rid  of  it  and  after  signing 
thought  no  more  about  it  The  money  of  Dea  had  been  re- 
ceived and  expended  years  previous,  family  wants  had  been 
supplied,  other  mortgages  had  been  paid  off,  and  hence  pro- 
bably arose  the  indifference,  until  the  result  of  the  action  by 
Kent's  representatives  threw  a  new  light  on  the  relative 
rights  and  positions  of  the  parties. 

The  Chief  Justice  then  summarized  the  testimony  of 
others  of  the  defendants,  and  observed  that  John,  in  his 
judgment,  was  not  at  all  as  ingenuous  as  might  have  been 
expected  from  one  who,  in  other  respects,  outside  of  this 
unfortunate  action,  stood  well.  But  his  blank  denial  of  the 
truthfulness  of  Mr.  Slattery's  account  of  what  occurred  be- 
tween the  witness,  himself  and  his  mother,  shortly  after  the 
father's  death,  when  he  acknowledged  the  honesty  of  Dea's 
mortgage,  and  "  that  it  would  be  all  right,"  went  far  to  lessen 
the  credibility  of  his  testimony.  His  further  denial  of  hav- 
ing informed  J.  V.  OT)ea,  after  the  execution  of  the  mort- 
gage, of  the  satisfaction  he  felt  in  having  done  so,  and  his 
reply  to  Mr.  Slattery  when  informed  of  the  substance  of  the 
testimony  that  person  was  about  to  give  as  a  witness  in  this 
cause,  tended  further  to  cast  suspicion  on  his  testimony  or 
reliance  on  his  memory.  The  pith  of  this  defendant's  evi- 
dence appeared  to  be  the  assertion  to  deny  that  he  was  in- 
duced to  sign  the  mortgage  because  of  Kent's  statement  that 
the  deed  was  to  enable  the  father  to  settle  his  affairs,  or 
words  to  that  effect.  The  Chief  Justice  observed  that  such 
a  reason  or  proposition  was  not  reconcilable  with  the  truth- 
fulness of  the  statement  made  by  the  plaintiff,  that  shortly 
after  the  tire  in  1892,  he  met  the  witness,  John,  and  in  con- 
versation the  latter  observed  that  they  were  going  to  take 
proceedings  against  Kent  for  neglecting  to  insure  the  pro- 
perty of  the  estate  destroyed  in  the  recent  fire,  and  as  to  his, 


DEA  r.  TAREflltt.  217 

i,he  plaintiffs  mortgage,  he,  the  witness,  had  signed  it  be- 
cause he  knew  the  money  was  honestly  obtuincd  These 
statements  of  the  plaintiff  were  not  denied.  There  is  no 
reason  to  doubt  the  plaintiffs  oath  on  the  correctness  of 
these  facts,  and  it  will  be  found  they  harmonize  with  the 
•other  conversations  the  witness  was  sworn  to  have  had 
with  John  V.  O'Dea  and  Mr.  Slattery  on  the  subject 
of  the  execution  of  the  mortgage.  The  conduct  of  this 
witness,  following  on  the  discovery  of  the  alleged  deception 
stated  to  have  been  practiced  on  him,  not  only  by  Kent,  but 
also  by  his  own  mother,  tends,  strongly  to  support  the  just 
inference  that  he  was  fully  aware  of  the  nature  of  the  docu- 
ment he  executed.  After  tho  fire  and  after  he  had  been,  as 
be  stated,  fully  informed  about  the  mortgage,  he  wrote  Mr, 
Kent  on  the  letting  of  portions  of  the  property,  and  had  per- 
gonal interviews  with  him  as  the  attorney  for  the  family  in 
reference  to  it.  But  no  objection  nor  charge  was  then  made 
-of  the  nature  and  character  of  the  deception,  misrepresen- 
tation or  fraud  against  Kent,  nor  was  any  attempt  made  or 
intention  expressed  to  repudiate  the  mortgage  on  his  part 
.or  to  impugn  its  validity.  The  witness,  in  explanation  of 
iris  silence  on  the  subject  and  abstention  from  action,  said 
*hey  were  attributable  to  tin?  remonstrance  of  the  mother, 
^ho  opposed  any  overt  act  hy  which  the  name  and  memory 
-of  the  father  would  be  affected.  The  inconsistency  of  the 
.conduct  of  defendants  was  thereupon  referred  to,  inasmuch 
A8  they,  under  such  specious  pretences,  refrained  then  from 
staking  action,  but,  when  the  mother  died,  they  instituted 
(these  proceedings  in  which  they  charge  both  mother  and 
father,  as  well  as  Kent,  with  the  fraud  set  up  in  the  defence. 
The  pleadings  in  the  case  were  filed  in  June,  189(5.  The 
another  of  defendants  died  in  ,  and  Kent  in  189  .  Dur- 
ing this  time  no  steps  were  taken  to  invalidate  the  mort- 
gage, but,  on  the  contrary,  the  interest  was  paid  down  to  the 
year  1894,  and  it  was  not  until  after  the  litigation  between 
Kent's  representatives  and  the  defendants  that  any  question 
arose  against  Dea's  mortgage  or  interest.  The  Chief  Justice 
expressed  himself  satisfied  that  John  must  have  known  the 
nature  of  the  paper  he  executed  and  had  a  knowledge  at  the 
tiiiie  of  the  real  condition  of  the  affairs  of  the  estate  In 
the  observations  on  John's  position  and  his  acknowledgment 
.of  the  mortgage  and  its  execution,  the  following  language 
.used  by  a  learned  judge  in  delivering  judgment  in  a  case  in1 
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which  some  of  the  elements  appearing  in  this  case  existedr 
"on  the  face  of  these  facts  and  the  good  faith  exhibited 
throughout  by  the  plaintiffs,  it  would  be  contrary  to  natural 
justice  to  permit  him  now  to  assume  a  position  so  inconsis- 
tent with  that  which  he  had  ostensibly  held  and  which  he 
had  led  others  to  believe  he  occupied  in  relation  to  the 
plaintiff's  mortgage1' ;  and,  it  might  be  added,  that  his  con- 
duct tended  to  lull  and  set  at  rest  auy  suspicion  or  uneasi- 
ness that  might  have  existed  on  the  part  of  plaintiff  as  to- 
the  character  of  his  security. 

The  de  bene  esse  evidence  taken  abroad  of  the  other  wit- 
nesses was  lengthly  commented  on,  and  it  was  observed  that- 
there  was  in  the  letter  stated  to  have  been  written  by  the 
defendant,  Bridget,  to  Kent  in  the  name  of  her  father  quite 
sufficient  to  show  that  they  were  aware  of  advances  of  money 
which  were  made  In  reference  to  these  accounts  against- 
the  estate  and  the  deceased  John  Tarehin,  it  will  be  seen 
that  his  charges  are  not  with  or  against  Dea  for  the  business- 
transacted  by  him  in  connection  with  the  loan  and  the 
mortgage.  He  was  continued  as  such  agent  down  to  the 
time  of  his  death,  and  subsequently  the  business  was  en- 
trusted to  his  son,  since  deceased,  until  the  suit  was  com- 
menced by  the  latter  against  Tarehin's  estate  for  the  re- 
covery of  the  moneys  advanced  from  time  to  time  to  the 
late  John  Tarehin  by  Kent.  On  the  termination  of  thatr 
suit,  as  already  stated,  the  present  position  was  practically 
assumed  by  the  defendants  against  the  plaintiff's  claim. 

In  his  concluding  observations  the  Chief  Justice  drew  at- 
tention to  their  father's  account,  and  what  his  fiscal  rela- 
tions were  with  Kent.  The  averment  in  the  statement  of 
claim  that  the  defendants  executed  the  mortgage  under  the 
influence  of  their  father  is  wholly  unsupported  by  any  direct- 
evidence,  but,  on  the  contrary,  the  evidence  is  express  ii» 
terms  that  each  one  of  these  defendants  was  at  liberty  Ur 
act  as  he  or  she  pleased.  They  were  earning  their  own 
living  and  left  their  home  at  their  own  option,  as  deposed  to- 
by Patrick.  It  was  equally  well  established  that  Kent  in 
reality  had  not  exerted  any  undue  influence  or  coercion  over 
them.  Kent  was  not  the  retained  attorney  of  the  plaintiff, 
as  was  clearly  proven  by  the  inspection  of  the  exhibits  put- 
in  by  defendants. 

In  his  concluding  observations  the  Chief  Justice  drew  at- 
tention to  the  remarkable  abstention,  as  sworn  to  by  each- 
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defendant,  from  any  conversation  or  discussion  with  the 
father  or  even  amongst  themselves  in  the  family  affairs,  or 
after  instituting  these  proceedings,  or  of  any  interchange  of 
opinions  or  ideas  in  reference  to  it.  The  mother  was  the* 
only  person  with  whom  they  had  anything  to  say,  and  that 
conversation  amounted  to  a  mere  intimation  about  signing 
the  papers  to  enable  the  father  to  apportion  or  share  his 
estate.  Unfortunately,  as  observed,  all  others  connected 
with  the  transaction  have  passed  away,  and  it  was  wholly 
impossible  for  the  plaintiff  to  account  for  anything  that  oc- 
curred beyond  what  was  referred  to  in  the  evidence  pro- 
duced by  him. 

We  had  then  to  weigh  well  and  cautiously  and  carefully 
the  testimony  given  to  invalidate  a  deed  in  all  other  res- 
pects apparently  solemnly  and  duly  executed  by  persons  of 
such  matured  years,  experience,  intelligence  and  indepen- 
dence as  were  some  of  these  defendants. 

The  Judge  turned  to  some  of  the  reported  adjudications,- 
laying  down  the  doctrine  generally  recognized  as  applicable- 
to  and  explanatory  of  the  different  subjects  comprised  in  ther 
charges  contained  in  the  defence.  Then,  in  going  back  to- 
the  statement  or  charge  of  misrepresentation,  amounting  to" 
a  fraud  on  the  part  of  Kent  and  Mrs.  Tarehin,  as  alleged  by 
the  defendant,  John,  he  spoke  again  of  John's  absolute 
emancipation  from  all  parental  control,  his  intelligence  and 
unquestionably  the  knowledge  he  must  have  possessed  of  the" 
family  affairs,  and  then  to  the  accountability  of  a  person  so- 
situated  for  acts  done  by  him  affecting  the  interests  of 
others. 

Illustrating  the  effect  of  the  aet  of  a  party  under  such 
conditions,  he  quoted  ^the  words  of  Lord  McNaghten/  usecf 
in  delivering  his  judgment  in  the  House  of  Lords  in  ther 
case  of  Edwards  vs.  Carter,  in  69  L,  J.  N.  S.,  p.  166,  and  re- 
ported as  follows: — "It  seems  to  me  that  every  one  who  is 
of  sufficient  age  and  eutitled  to  execute  a  deed,  whether  he- 
be  an  infant  or  a  man  of  full  age,  and  who  does  execute  a 
deed,  must  be  treated  as  knowing  the  contents  of  the  instru- 
ment which  he  executes,  whether  that  instrument  be  voida- 
ble or  not,  and  therefore  he  thought  it  was  immaterial  to- 
enquire  whether  Sibla  knew  or  did  not  know  the  particular 
covenant  in  question." 

In  that  case  a  party  executed  a  deed  of  settlement  con- 
taining a  covenant  to  assign  acquired  property.     On  attains 
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ing  full  age  be  repudiated  the  deed.  It  was  held,  therefore, 
that  he  must  be  held  to  have  been  acquainted  with  the  con- 
tents of  the  deed,  although  a  voidable  deed  its  repudiation 
was  not  within  a  reasonable  time  and  he  was  bound  by  it. 
How  much  stronger  are  the  facts  in  the  present  case,  when 
the  party  executed  this  deed  when  of  matured  age,  and, 
although  alleged  to  have  been  aware  of  all  the  circum- 
stances, executed  it,  and  for  a  period  of  some  four  years 
after  the  vesting  of  his  reversionary  interest  took  no  step  to- 
wards the  repudiation  of  liability,  but  practically  acquiesced 
in  its  provisions. 

The  present  case,  moreover,  is  not  one  in  which  persons 
who  have  just  attained  their  majority  have  charged  their 
interests  in  a  property  or  been  induced  to  assume  liabilities 
at  the  instance  or  in  the  interest  of  their  parents  or  guar- 
dians. Under  the  rules  of  Courts  of  Equity,  we  are  well 
Aware  that  such  obligations  are  viewed  with  great  jealousy, 
and  the  exercise  of  any  influence  by  persons  standing  in  the 
situation  of  near  relations,  guardians  or  trustees  over  per- 
sons just  attaining  their  full  age  are  subjected  to  rigid  and 
-crucial  investigation  at  the  hands  of  the  Court.  By  this 
transaction  the  parent  apparently  gained  nothing  for  himself 
^ — the  money,  as  appears  from  Kent's  accounts,  was  applied 
in  paying  off  encumbrances  which  had  necessarily  been  im- 
posed on  the  property  of  Patrick  Tarehin  and  on  that  ac- 
quired under  the  inaniage  settlement  of  defendants'  parents, 
many  years  before  Dea's  money  was  advanced  on  this  mort- 
gage, and  when  the  mortgage  fell  due  there  was,  as  sworn  to 
by  plaintiff,  no  pressure  made  by  him  for  payment  The 
mortgage  was  given  to  him  freely  and  as  he  believed  most 
willingly  by  all  the  parties  to  it,  and  up  to  the  bringing  of 
euit  he  was  allowed  to  remain  impressed  by  that  belief. 

The  transaction  was,  in  the  judgment  of  the  Chief  Justice, 

.completed  by  the  defendants  hereafter  named  whilst  they 

were  emancipated  from  parental  influence  and  were  in  a 

position  to  form  an  entirely  free  and  unfettered  judgment 

independent  of  such  control. 

The  same  motive,  he  observed,  which  actuated  the  defen- 
dant Mary  to  endeavor  to  get  rid  of  the  efficacy  of  the  power 
.of  attorney  executed  by  her,  would  appear  also  to  be  ope* 
rating  in  the  case  of  others  of  the  defendants  to  get  rid  of 
,ihe  effects  of  this  deed 

He  made  reference  to  the  general  theory  of  the  law  in  re* 
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gard  to  acts  done  and  contracts  made  by  parties  affecting 
their  rights  and  interests,  and  that  in  all  such  cuses  it  must 
be  sufficiently  shown  there  was  a  free  and  full  consent  in 
order  to  bind  them ;  and  made  reference  to  Beck,  Mod.  Eq.,. 
p.  319,  and  also  to  the  definition  of  "  fraud"  as  applied  to 
contracts  entered  into  and  subsequently  impeached,  citing 
Pollock  on  Contracts,  p.  519,  and  Moncrieff,  p.  296. 

The  utter  indifference  of  the  defendants,  as  he  had  already 
observed,  amounted  to  a  charge  of  negligence  on  their  part 
which,  even  if  their  statements  were  true,  would  operate 
strongly  against  their  claim  to  be  now  relieved  of  the  con- 
sequences of  their  deliberate  act.  They  swore,  Patrick  and 
John  particularly,  that  they  did  not  ask  even  to  have  the 
doeds  read  over,  nor  did  they  look  at  them  or  enquire  sub- 
sequently about  them. 

In  the  case  of  Edwards  and  Carter  already  cited,  Lord 
Shano  observes  "  that  the  party  knew  he  had  executed  the 
deed  of  settlement,  ke  knew  he  was  receiving  benefits  under 
it,  and  if  he  did  not  choose  to  look  into  it  and  see  to  what 
extent  it  harmed  him  and  any  property  that  might  come  to 
him,  that  cannot  be  taken  as  an  excuse,  in  my  opinion,  for 
his  not  having  exercised  his  right  of  disaffirmance  some  years* 
at  least  before  he  attempted  to  do  so."  This  strongly  applies- 
to  the  acquiescence  of  the  defendants  in  the  mortgage  given 
to  Dea. 

He  remarked  on  the  cases  of  Hoghton  v.  Hoghton,  15  Beau  r 
p.  292,  cited  at  Bar.  He  held  that  the  facts  and  circum- 
stances in  the  case,  as  well  as  in  other  cases  cited,  were  not 
on  all  fours  with  these  in  the  case  in  hand,  but  on  the  con- 
trary they  would  be  found  to  differ  widely  in  substantial 
matters  upon  which  the  respective  issues  were  raised. 

On  the  question  of  undue  influence,  after  extended  obser- 
vations, he  made  reference  to  several  reported  cases  in  which 
the  doctrine  was  involved  and  discussed,  viz. :  Huguemin  v. 
Basely,  14  Vis.,  p  800  ;  Archer  v.  Hudson,  7  Beav.,  560  ;  Youncf 
v.  Pruchy,  2  Ath,  264;  Saws  v.  Wyatt,  2  Bro.  C.  C,  156 ; 
Carpenter  v.  Herricott,  1  Eden.,  p.  888  ;  Kennedy  v.  Green,  8 
M.  &  K,  p.  699  ;  Lewis  v.  Clay,  Ifi  V.  Sol.  Journal,  p.  161. 

In  addition  to  the  absence  of  proof  of  any  parental  in- 
fluence, coercion  or  duress,  having  been  exercised  by  the 
father,  as  alleged  in  the  defence,  to  procure  the  execution  of 
the  deed  by  the  children,  we  were  to  recognize  the  fact  that 
the  parent  here  received  no  gift  or  assignment  from  the- 
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.children  for  his  own  benefit  nor  any  personal  consideration 
to  their  loss  or  to  his  gain  or  advantage,  and  the  Chief  Jus- 
tice further  pointed  out  the  all-important  and  primal  fact 

,  affecting  the  interests  on  the  property  bequeathed  by  P. 
Tarehin  and  that  held  by  the  late  John  Tarehin  in  his  own 
right  or  by  virtue  of  any  marriage  settlement,  that  all  such 
interests  had  been  assigned  by  the  late  John  Tarehin,  as  ad- 
ministrator of  his  father's  estate,  and  in  his  own  right,  as 
security  by  way  of  mortgage  for  loans  obtained  by  him  from 
two  mortgagees  after  the  legal  title  of  the  father's  estate  be- 
came vested  in  him  as  such  administrator.     The  money  sub- 

.  sequently  advanced  by  the  plaintiff  was  obtained  to  pay  off 
these  encumbrances  and  was,  as  appears  by  the  contents  of 
the  defendants'  exhibits,  so  applied  by  the  administrator. 
It  would  appear  that  originally  it  may  have  beeu  found  ne- 

.cessary  in  administering  the  affairs  of  the  estate  to  obtain 
these  loans  However,  there  was  the  fact,  and  the  plaintiff's 
mortgage  evidenced  the  means  of  relieving  the  interests  of 
all  concerned  from  the  impending  foreclosure  of  the  two 
mortgages,  and  its  consequences.  The  difference  in  facts 
and  all  data  as  between  the  present  eise  and  the  reported 

.cases,  was  too  manifest  to  call  for  further  comment. 

The  Chief  Justice,  after  further.observations  on  the  appa- 
rently accurately  kept  accounts  appearing  in  the  books  of 

.of  Kent,  put  in  by  defendants,  then  expressed  hi*  regret  that 
some  course  had  not  been  adopted,  as  suggested  in  the  evi- 

.dence  of  Mr.  Justice  Morison,  towards  seeming  a  settlement 
of  a  claim  for  the  repayment  of  the  money  thus  advanced  in 
all  good  faith  for  the  benefit  of  Tarehin's  estate.  However, 
being  obliged  now  to  discharge  the  duty  of  judge  and  jury 
and  to  decide  on  the  issues  by  the  defendant  uninfluenced 

.and  without  coercion  by  their  father,  mother  or  even  the 
attorney  of  the  family,  or  whether  under  the  evidence  their 
signatures  were  fraudulently  procured  by  misrepresentation 

.or  otherwise,  the  Chief  Justice  considered  that  the  defendant 
Mary'  and  her  interests  in  the  property  mortgaged  were 
bound  by  the  deed,  that  Patrick  and  John  under  the  evi- 
dence were  in  like  manner  bound,  and  that  they  were  liable 

.for  the  amount  sued  for  by  the  plaintiff  in  this  cause  and 
that  judgment  should  be  entered  in  his  favor  accordingly, 
together  with  the  costs. 

As  to  the  liability  of  John  Tarehin's  estate  no  question  or 

dispute  existed  as  to  the  execution  of  the  deed  by  him  per- 
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•sonally.  As  had  been  already  detailed,  tin  administrator 
.ad  litem  had  been  appointed  to  Patrick  Tarehin's  estate,  but 
no  plea  had  been  entered  by  him  or  on  his  behalf,  so  that 
matter  can  be  dealt  with  upon  motion  which  may  hereafter 
be  made.  Then,  in  reference  to  the  three  girls,  Bridget, 
Margaret  and  Hannah  Tarehiu,  they  appeared  to  have  been  * 
unaware  of  or  to  have  possessed  any  appreciation  of  the 
position  they  held  at  the  time  of  signing  the  mortgage. — 
They  positively  pledge  their  oaths  that  it  was  not  read  over 
to  them,  and,  although  there  are  reasons  to  doubt  the  entire 
.-correctness  of  parts  of  their  testimony,  still,  whatever  doubt 
he  had,  the  Chief  Justice  accepted  their  statements  in  this 
behalf  and  believed  they  had  no  disinterested  or  professional 
advice,  and  in  view  of  their  then  position  and  the  disparity 
-of  their  powers  of  judgment  and  means  of  knowledge,  he 
relieved  them  from  liability  under  the  circumstances.  He 
acted  on  the  lines  laid  down  in  the  authorities  on  the  sub 
ject.  Reference  was  made  to  the  case  of  Rhodes  vs.  Bennett, 
J  Ch.t  252,  and  a  number  of  other  reported  cases. 

Mr.  Furlong,  B.L.,  for  plaintiff. 

The  Attorney  General  and  Mr.  Knight,  B.L.,  for  defendants. 
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1899,  January.    By  the  Court. 

Practice— Appeal  to  the  Privy  Council— Security  for  appeal— Construction 
of  Royal  charter. 

Before  griuting  leave  to  appeal  to  the  Privy  Council,  under  the  provision*  of 
the  Royal  charter,  the  Court  will  not  call  upon  the  appellant  to  give  sca- 
nty for  the  amount  of  the  judgment  and  costs  in  the  suit  in  the  Court 
below.  The  execution,  however,  is  not  suspended  by  reason  of  leave  to 
appeal  beiug  granted.  The  question  of  issuing  execution,  or  security  for 
its  suspension,  may  arise  any  time  after  judgment,  either  after  leave  to 
appeal  has  been  grauted  or  before. 

The  Chief  Justice  delivered  judgment  for  the  plaintiff 
against  certain  of  the  defendants,  in  this  action,  during  the 
last  session  of  the  Court,  and  these  defendants  now  petition 
for  leave  to  appeal  to  Her  Majesty  in  Council  against  the 
judgment. 

The  plaintiff,  in  answer  to  the  motion  for  such  leavo,  asks 
that  the  defendants,  appellant,  be  directed  to  give  security 
for  the  amount  of  the  judgment  and  costs  of  suit  in  this 
Court,  and  for  the  costs  of  the  appeal,  and  quotes  the  sec- 
tions of  the  Royal  Charter  of  Justice,  by  which  appeals  from 
the  Supreme  Court  of  this  Colony  to  the  Privy  Council  are 
regulated.  It  was  also  contended  by  the  plaintiffs  counsel 
that  it  ha?  been  the  uniform  practice  of  this  Court  to  order 
euch  security  when  so  required. 

In  reply,  it  was  argued  by  the  defendant's  counsel  that  the 
construction  of  the  charter  could  not  have  been  intended  by 
its  framers  to  be  that  contended  for  by  the  plaiutiff,  as  the 
consequence  would,  in  many  cases,  be  an  absolute  denial  of 
justice ;  that  to  compel  security  for  the  judgment  from  the 
aggrieved  party  as  a  condition  of  appeal  would,  in  the  large 
majority  of  cases,  not  only  work  injustice,  but  perhaps  abso- 
lute ruin,  before  the  tribunal  of  ultimate  appeal  had  pro- 
nounced upon  a  matter  about  which  judges  and  leading  coun- 
sel might  have  differed.  It  was  urged  that  the  practice  cf 
ordering  such  security  had  not  been  uniform  in  this  Court; 
that  in  some  instances  security  had  been  so  ordered,  and  in 
others  the  appeal  had  gone  forward  to  the  Privy  Council 
upon  security  being  given  for  the  costs  of  appeal  only,  and 
that  we  have  had,  in  the  past  half  a  century,  so  few  appeals 
from  this  Court,  by  parties  against  whom  decrees  or  order* 
to  pay  money  have  gone,  that  the  practice  has  not  been  set- 
tled by  any  well-established  precedent. 
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The  Court,  recognizing  the  importance  of  the  question  in* 
volved  in  the  contentions  of  counsel,  took  time  to  consider  mr 
and,  on  a  subsequent  day,  Emerson,  J.,  delivered  the  judg- 
ment of  the  Court,  as  follows : 

The  Judges  have  carefully  conbidered  the  question  raised 
by  the  plaintiff,  that  the  Court  should  order  the  defendants, 
appellant,  to  give  approved  security  for  the  amount  of  the- 
judgment,  and  costs  of  suit  in  this  Court,  as  a  condition  pre- 
cedent to  appeal.  They  have  examined  the  sections  of  th& 
Royal  charter  and  are  unable  to  accede  to  the  motion,  and 
although  they  are  aware  that  such  a  position  has  heretofore 
been  contended  for  at  bar,  by  various  counsel,  on  former 
motions  for  leave  to  appeal,  they  are  unable  to  find  or  recall 
any  decision  supporting  such  a  request.  If  the  charter  was 
silent  on  the  matter  they  would  be  inclined  to  regard  such  a 
demand,  in  many  cases,  as  burdensome  and  unjust,  but  they 
ore  relieved  from  coming  to  a  decision  on  broad  grounds  of 
equitable  consideration  by  the  clear  and  unmistakable  mean- 
ing of  the  language  of  the  charter,  which  has  evidently  been 
framed  with  the  intention  of  forwarding  the  ends  of  justice, 
by  placing  no  unnecessary  barriers  in  the  path  of  those  who 
thinking  themselves  aggrieved  by  a  judgment  or  order  of 
this  Court,  for  the  payment  of  money  or  the  performance  of 
any  duty,  may  desire  to  appeal  to  Her  Majesty  in  Council. 

The  charter,  after  declaring  that  any  person  aggrieved  by 
the  judgment,  &c,  of  this  Court,  in  any  sum  or  matter  over 
£500  stg.,  or  involving  directly  or  indirectly  that  amount,. 
may  apply  to  the  Court  for  leave  to  appeal  to  the  Privy 
Council,  goes  on  to  say : 

"  In  case  such  leave  .  .  shall  be  prayed  by  the  party  .  . 
who  is  directed  to  pay  any  sum  of  money  or  perforin  any 
duty,  the  Supreme  Court  shall,  and  is  empowered  either  to 
direct  that  the  judgment,  decree,  order  or  sentence  appealed 
from  shall  be  carried  into  execution,  or  that  the  execution 
thereof  shall  be  suspended  pending  said  appeal,  as  to  the 
said  Court  may  appear  to  be  most  consistent  with  real  and 
substantial  justice/' 

We  think  that  if  there  has  been  any  confusion  in  the- 
minds  of  practitioners  or  others,  on  the  question  to  which 
this  judgment  relates,  it  has  arisen  from  the  erroneous  im- 
pression that  because  this  section  of  the  charter  comes  im- 
mediately after  the  general  section  permitting  the  aggrieved 
party  to  petition  for  leave  to  appeal,  the  Court  is  boundr 
15 
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upon  such  application  for  leave,  to,  then  and  there,  direct 
what  shall  he  done,  either  to  the  issuing  of  the  execution  or 
its  suspension  ;  in  other  words,  that  it  is  a  step  in  the  cause 
'before  the  leave  to  appeal  is  granted,  to  obtain  the  pro- 
nouncement of  the  Court  as  to  the  future  position  of  the 
parties  in  reference  to  the  judgment,  that  is,  whether  the 
judgment  shall  be  executed  or  suspended,  and  upon  what 
conditions  This  is,  we  think,  not  the  true  construction. 
The  questions  of  leave  to  appeal,  and  of  the  issuing  of  the 
execution  or  its  suspension,  need  not  necessarily  be  syn- 
chronous, and  the  motion  for  leave  to  appeal  does  not  neces- 
sarily involve  the  consideration  of  the  question  of  security 
for  the  judgment  or  the  suspension  of  its  execution.  The 
question  of  the  issuing  of  the  execution,  or  security  for  its 
suspension,  may  arise  at  any  time  after  judgment,  even  when 
the  question  of  appeal  is  under  consideration,  or  after  the 
Appeal  has  gone  forward  to  the  Privy  Council.  Let  us  illus- 
trate our  meaning  by  an  ordinary  instance,  which  will  show 
how  judiciously  the  provisions  of  the  charter  have  beeo 
framed  to  conserve  the  rights  of  litigants.  A  plaintiff  ob- 
tains a  judgment  for  a  considerable  sum  against  a  defendant 
who  may  be  then  able  to  pay  The  defendant  desires  to 
appeal  and  obtains  leave,  but  after  some  time  the  plaintiff 
fears  that,  the  defendant,  appellant,  is  absconding  or  dissi- 
pating his  property.  In  such  a  case  he  would  apply  for 
leave  to  issue  execution,  whereupon  the  Court  would  grant 
a  rule  on  the  defendant  to  show  cause  why  execution  should 
not  issue,  and  the  Court  may  order  suspension  of  the  execu- 
tion, upon  t,he  defendant,  appellant  giving  approved  secu- 
rity to  perform  the  judgment  of  the  Privy  Council,  and  in 
the  event  of  the  defendant  not  accepting  the  condition  of 
security,  the  Court  might  order  the  execution  to  be  carried 
into  effect,  and  order  the  plaintiff  to  give  approved  security 
to  abide  the  judgment  of  the  Court  of  Appeal.  This  power 
to  order  whether  the  judgment  shall  be  canied  into  execu- 
tion or  be  suspended,  is  provided  for  in  the  section  above 
quoted,  and  it  is  left  discretionary  with  the  Court  to  make 
such  older  "as  to  the  said  Court  may  appear  to  be  most  con- 
sistent with  real  mid  substantial  justice"  and  the  Court  may 
therefore  make  the  order  in  the  alternative  that  the  plain- 
tiff have  his  execution  upon  giving  security,  or  the  defen- 
dant may  elect  to  have  a  suspension  upon  his  giving  the 
security. 
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The  sections  regulating  the  security  for  judgment  were 
•quoted  at  bar  as  if  they  were  intended  to  be  put  into  opera- 
lion  immediately  upon  the  filing  of  the  petition  or  on  motion 
for  leave  to  appeal.  A  more  careful  reading,  however,  will 
-show  that  they  apply  only  when  the  question  of  the  execu- 
tion or  its  suspension  arises,  and  this  may  be,  as  we  have 
-said,  at  any  time  before  the  appeal  has  gone  forward  or  dur- 
ing its  peudency. 

The  sections  of  the  charter  defining  the  rights  of  the  par- 
ities to  security  for  the  judgment  fully  bear  out  this  opinion. 
,AfU»r  declaring  that  execution  or  its  suspension  may  be  di- 
rected by  the  Court  'as  may  appear  most  consistent  with 
ireal  and  substantial  justice/  the  charter  then  declares  that — 

"  In  case  the  Supreme  Court  shall  direct  such  judgment, 
.&c,  to  be  carried  into  execution,  the  person  in  whose  favor 
the  same  shall  be  given  shall,  before  execution  thereof,  enter 
into  good  and  sufficient  security,  to  be  approved  by  the  Su- 
preme Court,  for  the  due  performance  of  such  judgment  or 
-order  as  we,  &c,  may  make  thereupon." 

"  And  iu  case  the  said  Supreme  Court  shall  direct  the  ex- 
ecution of  any  such  judgment,  &c,  to  be  suspended,  pending 
the  appeal,  the  person  or  persons  against  whom  the  same 
shall  have  been  given  shall  in  like  manner  and  before  any 
.order  for  the  suspension  of  any  such  execution  is  made, 
.enter  into  good  and  sufficient  security  to  the  Supreme  Court 
for  the  due  performance  of  such  judgment,  &c,  as  we  may 
make  thereupon." 

It  will  thus  be  seen  that  ample  protection  is  secured  by 
the  charter  to  a  successful  litigant  against  the  contingency 
.of  being  defeated  or  prejudiced  by  the  delay  incident  to  an 
appeal,  by  providing  him  with  a  mode  of  obtaining  his  exe- 
cution on  equitable  conditions,  and  to  a  defendant,  appellant, 
from  being  unnecessarily  harassed  by  an  execution  on  a 
judgment,  for  the  performance  of  which  it  may  be  more  con- 
sistent with  justice  that  he  should,  pending  the  appeal,  be 
called  upon  to  give  only  approved  security. 

What  we  particulariy  desire  to  express  iu  this  judgment 
is  that  as  a  matter  of  practice  the  execution  is  not  suspen- 
ded because  the  defendant  applies  for  or  obtains  leave  to 
appeal,  nor  need  the  petitioner,  concurrently  with  his  motion 
ior  such  leave,  move  for  the  suspension  of  the  execution. 
As  a  matter  of  practice  it  will  be  time  enough  for  him  to 
.ask  for  suspension  when  the  plaintiff  applies  to  this  Court, 
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and  obtains  an  order  on  him  to  show  cause  why  execution' 
should  not  issue,  upon  the  plaintiff  giving  the  required  se- 
curity. This  the  plaiutiff  may  not  want,  or  be  prepared  to 
do,  but  in' any  case  it  appears  to  us  that  the  defendant's 
motion  for  suspension  of  the  execution  is  premature  until 
the  plaintiff  moves  for  its  issue. 

In  the  meanwhile,  however,  the  Court  must  decide  upon* 
the  petition  for  leave  to  appeal.  This  goes,  as  of  course, 
upon  the  appealing  party  giving  the  required  security  for 
costs.  This  security  is  a  separate  matter  from  the  security 
above  referred  to,  and  is  regulated  by  a  separate  section  \vt 
the  charter,  which  provides  that, — 

'•In  all  cases  we  will  and  require  that  security  shall  be 
given  by  the  party  or  parties  appellant  to  the  satisfaction  of 
the  Court  for  the  prosecution  of  the  appeal,  aud  for  the  pay- 
ment of  all  such  costs  as  may  be  awarded  by  us,  &c,  to  the 
parties  or  party  respondent." 

By  a  perusal  of  this  last  quoted  section  it  will  be  seen 
that  the  '  security  for  the  appeal/  as  it  is  usually  termed,  is 
a  distinctly  separate  security  from  that  contemplated  by  the 
preceding  sections.  The  latter  is  a  security  which  must  in 
all  cases  be  given  to  prosecute  the  appeal,  and  pay  such- 
costs,  incurred  on  appeal,  as  may  be  decreed  to  the  respon- 
dent by  the  Privy  Councii ;  the  other  is  a  security  for  the 
judgment  and  costs  in  this  Court  which  the  plaintiff  (re- 
spondent) will  be  called  upon  to  give  if  he  asks  for,  and  is 
allowed  to  issue  execution,  or  the  defendant  (appellant)  may 
be  called  upon  to  give  if  a  suspension  of  the  execution  be 
ordered. 

Leave  to  appeal  in  this  action  is  granted,  upon  the  defen- 
dant, appellant,  giving  approved  security  for  the  costs  of- 
appeal  in  the  sum  of  $1200. 

Mr.  Furlong  for  the  plaintiff. 

Hon.  Attorney  General  and  Mr.  Knight  for  defendants. 


In  the  matter  of  the  Winding  up  .of  the     229 
COMMEECIAL  BANK  OF  NEWFOUNDLAND, 

AND  IN   THE  MATTER  OF  GILBERT  CLAPP  ET  AL,   CRE- 
DITORS of  said  Bank.* 

1899,  January.    Hon.  Mr.  Justice  Morison. 

practice— Insolvency— Winding  up  Act  of  Commercial  Bank— Powers  of  trustee* 
to  compromise  suit  and  withdraw  appeal. 

On  an  application  between  the  creditors  of  a  bank  and  its  liquidators  for  an 
order  of  the  Court  for  leave  to  continue  an  appeal  to  the  Privy  Council 
which  had  been  withdrawn  by  the  liquidators,  the  Court  has  no  power  to 
make  such  an  order.  The  proper  course  is,  if  petitioners  desire  an  adjudi- 
cation on  the  point,  they  should  proceed  by  making  the  application  a  step 
in  the  suit,  and  not  by  an  ex  parte  application,  where  the  rights  of  parties 
involved  would  be  affected  without  their  being  heard. 

The  petition  of  the  creditors  in  this  matter  deals  with 
tibhree  subjects.  They  are  (1)  for  leave  to  continue  an  appeal 
in  au  action  taken  by  the  trustees  against  James  S.  Pitts; 
*(2)  that  the  trustees  be  direeted  to  take  proceedings  against 
Abe  shareholders  of  the  defunct  bank  in  respect  of  their 
jalleged  reserve  liability ;  and  (3)  that  the  trustees  be  ordered 
to  file  their  accounts.  I  will  take  the  three  subjects  in  the 
tinverse  order  in  which  they  appear  in  the  petition.  First, 
twith  reference  to  the  filing  of  accounts,  I  am  surprised  that 
ithe  creditors  of  the  bank  have  allowed  its  liquidation  to 
proceed  in  the  manner  in  which  it  has  done  since  the  ap- 
tpointruent  of  the  trustees,  and  if  the  liquidation  has  not 
•proceeded  as  speedily  and  economically  as  it  should  have 
-done,  that  is  a  matter  in  which  the  creditors  are  not  alto- 
gether free  from  blame.  The  duty  of  the  trustees  was  to 
^see  that  the  liquidation  proceeded  as  speedily  and  economi- 
cally as  possible,  but  if  they  failed  in  this  it  was  the  duty  of 
athe  creditors  to  look  into  the  matter  and  come  to  the  Court 
dor  assistance.  They  have  not  done  so  till  the  last  moment* 
As  soon  as  they  applied  to  the  Court  an  order  was  made 
-directing  the  trustees  to  file  their  accounts  to  date,  and 
these  accounts  have  been  filed  An  order  was  also  made  for 
the  suspension  of  the  remuneration  of  the  trustees  until 
(further  order  by  the  Court.    The  accounts  cover  several 

*  This  judgment  should  have  foUowed  the  judgments  of  Little,  C.  J.,  and 
{Emerson,  J.,  in  the  same  cause  published  on  pages  105  and  113  of  this  volume, 
but  was  omitted  by  reason  of  its  having  been  delivered  some  months  later.  The 
.-effect  of  this  judgment  is  to  alter  the  value  of  the  head  note  to  the  other  two 
judgments  as  a  binding  decision. 
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years  and  deal  with  large  sums  of  money,  and  I  notice  from* 
them  that  they  have  not  been  audited  or  examined  by  any 
person  in   the  interests  of  the  creditors.     This,  I   think,, 
should  be  done,  and  prompt  steps  should  be  taken  to  com- 
plete the  liquidation  with  as  little  further  delay  and  expeuae 
as  possible.     As  to  the  second  prayer  of  the  petition,  that 
the  Court  should  give  directions  to  the  trustees  us  to  insti- 
tuting proceedings  against  the  shareholders,  I  agree  with 
my  brother  judges  that  we  are  not  called  upon  to  express 
any  opinion  or  to  give  the  directions  asked  for     If  we  ex- 
pressed un  opinion  that  the  trustees  should  take  proceeding* 
it  would  be  in  the  nature  of  a  judgment.     If  we  did  not  ex- 
press such  an  opinion  it  would  be  considered  that  we  thought- 
thai  there  was  no  liability  on  the  part  of  the  shareholders. 
In  either  case  we  would  practically  be  prejudging  the  mat- 
ter.    I  now  come  to  the  first  matter  in  the  petition.     If  the 
application  for  leave  to  prosecute  the  appeal  uiken  in  thia 
case  against  Jas.  S.  Pitts  had  been  made  as  a  step  in  this  case 
itself,  I  would  have  preferred  not  to  express  un  opinion,  hav- 
ing been  counsel  in  the  case  for  Mr.  Pitts     The  present  ap- 
plication, however,  only  deals  with  a  point  of  practice  upon* 
which  there  is  no  reason  why  I  should  not  express  an  opinion* 
I  think  that  in  an  application  such  as  the  present  one  be- 
tween the  creditors  of   the  bank  and  its  liquidators,  the 
Court  has  no  power  to  make  such  an  order  as  is  here  asked1 
for.     If  the  petitioners  wish  to  have  an  adjudicatiou  upon* 
the  point  at  issue  they  should,  in  my  opinion,  proceed  by 
making  the  application  as  a  step  in  the  action  taken  by  the 
trustees  against  James  S.  Pitts,    This,  I  ihink,  is  the  proper 
course,  when,  after  hearing  counsel  on  both  sides,  the  Court- 
could  easily  dispose  of  it.     If  it  is  disposed  of  on  the  pre- 
sent application  it  will  be  after  hearing  only  one  of  the 
parties  whose  interests  are  involved.    To  do  this  would,  i» 
my  opinion,  be  contrary  to  both  principle  and  procedure. 

The  result  of  the  application  of  the  petitioners  is  that  air 
order  to  file  accounts  has  been  made,  but,  as  the  petitioner* 
have  failed  on  the  other  two  grounds,  they  ought  to  be  al- 
lowed only  such  costs  as  may  be  taxed  on  the  basis  of  an 
application  to  file  accounts.  I  concur  with  the  Chief  Justice 
and  Mr.  Justice  Emerson  in  their  comments  on  the  conduct 
of  the  trustees,  and  will  be  prepared  to  hear  and  dispose  of 
any  application  that  may  be  made  by  the  creditors  for  the 
speedy  winding  up  of  all  ousstanding  matters  connected  with* 
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the  liquidation  of  the  bank  as  soon  as  the  accounts  of  the 
trustees  have  been  examined. 

W.  S.  Honoood,  Q%C,  for  creditors. 

G.  M.  Johnson,  Q.C.,  for  trustees. 


STUDDY  v.  HENNESSEY. 
1899,  January.    Hon.  J.  I.  Little,  C.  J. 

Landlord  and  tenant— Eviction—  What  entry  amounts  to  eviction,  and  will 
be  a  bar  to  a  claim  for  rent. 

Entry  by  a  lessor  or  by  anyone  claiming  through  him  into  any  part  of  the- 
demised  premises  to  take  possession  thereof,  has  the  effect  of  suspending- 
the  iwyment  of  rent,  and  therefore  as  to  subsequently  accruing  rent,  the 
eviction  will  be  a  bar. 

This  action  was  brought  to  recover  the  sum  of  forty-eight 
-dollars,  claimed  to  be  due  and  owing  to  the  plaintiff  for  rent 
and  arrears  of  rent  of  a  certain  parcel  of  laud  situate  ou  the 
north  side  of  Henry  street,  in  St.  John's. 

The  defence  as  pleaded  in  the  claim  denied,  in  the  first 
place,  auy  such  indebtedness ;  and  it  was  further  averred  that 
the  lease  under  which  the  land  was  held  previous  to  the  year 
1892  was  terminated  by  the  plaintiff,  who  took  over  the  land 
aud  sold  and  disposed  of  it  for  a  valuable  consideration,  and 
that  the  defendant  holds  no  lease  from  the  plaintiff.  There* 
upon  the  latter  joined  issue  on  this  plea.  The  case  was 
heard  before  the  Chief  Justice  without  a  jury  in  December 
last,  and  a  judgment  was  rendered  in  favor  of  tho  defendant 

Although  it  assumes  in  the  statement  of  claim  the  appear* 
ance  of  an  ordinary  case  in  assumpsit  for  a  comparatively 
trivial  amount,  still  it  was  found  to  involve  on  enquiry  con* 
tentions  virtually  affecting  title  to  a  large  extent  of  building 
land  of  considerable  value  to  both  parties,  and  under  the 
circumstanced,  of  most  serious  import  to  the  defendant 
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From  the  statement  of  plaintiffs  counsel,  and  from  the 
•evidence  of  Messrs.  Eendell,  Long,  and  LeMessurier,  in  sup- 
part  of  the  claim,  it  appeared  that  the  plaintiff  was  owner 
of  building  lots  situate  on  the  south  and  north  sides  of  what 
was  then  a  roadway  known  as  Henry  street  up  to  the  occur- 
rence of  the  fire  in  the  year  1892.  That  the  defendants 
father  had  held  for  many  years,  and  occupied  as  lessee  under 
a  memorandum  of  a  lease,  one  of  these  lots,  measuring  fifteen 
feet  along  said  public  way  and  extending  to  the  rear  some 
forty-seven  feet,  and  at  the  rear  in  width  to  a  like  extent  es 
in  front  of  fifteen  feet.  There  was  no  term  of  years  stated 
in  the  memorandnm.  The  rent  reserved  for  this  lot  was 
$12  per  annum,  payable  half-yearly.  This  rent  had  been 
paid  up  to  the  time  of  the  fire,  and  for  one  year  thereafter. 
When  the  Government,  after  the  tire  of  1892,  projected  the 
widening  of  Henry  street  and  the  opening  up  and  expropria- 
tion of  adjoining  lands  for  that  purpose,  portions,  it  was 
stated,  of  Studdy's  lands  on  both  sides  of  the  projected  street 
were  tuken  and  utilised  for  these  public  purposes.  The 
plaintiff  received  full  compensation  for  the  lands  so  taken. 

Mr.  Eendell  deposed,  as  agent  for  Studdy's  estate,  that 
after  the  fire  an  alteration  was  made  by  the  Executive  Gov- 
ernment in  the  lines  of  street,  and  that  this,  in  its  relation 
to  its  application  to  Henry  street,  necessitated  the  taking 
away  from  the  lands  of  the  plaintiff  on  the  south  side  of 
that  street  a  portion  of  hi«$  property  in  order  to  widen  the 
street ;  and  in  lieu  of  the  land  so  appropriated  a  portion  of 
the  old  street  was  given  to  him.  He  further  deposed  that 
to  perfect  this  arrangement  about  one-half  of  the  land  held 
by  Hennessey  on  the  north  side  of  the  road  was  also  taketr 
from  him,  and  formed  a  part  of  the  new  street.  Further- 
more, in  carrying  out  the  plans  and  views  of  the  Govern- 
ment for  widening  and  opening  of  tho  streets  in  the  town,  a 
re-arrangement  with  proprietors  of  lands  was  to  be  made, 
by  which  this  interchange  or  substitution  of  land  might 
effectually  be  carried  out  by  the  arbitrators  acting  in  each 
instance  The  tenants  of  the  plaintiff  had  submitted  to  and 
complied  with  these  conditions  set  out  in  the  awards  made 
in  relation  to  their  holdings.  This  witness  deposed  that  the 
defendant  had  since  built  his  dwelling-house  on  land  that 
Was  apportioned  to  him  and  Studdy  by  arbitrators  under 
this  scheme  or  arrangement,  in  lieu  of  part  of  the  land  so 
taken  to  widen  Henry  street. 


STUDDY  v.  HENNESSEY.  233 

The  defendant,  according  to  the  agent's  statement,  is  in- 
debted to  the  plaintiff  for  five  and  one-half  years'  rent  for 
the  fifteen  feet  of  land  under  the  memorandum  of  lease.  He 
.claims  that  defendant  never  surrendered  his  lease,  and  is 
still  regarded  as  plaintiff's  tenant,  as  he  holds  the  lot  that 
-was  given  to  him  by  the  arbitrators.  According  to  the  plan 
put  in  on  behalf  of  the  plaintiff,  there  was  delineated  or 
marked  out  a  piece  of  land  abutting  on  the  western  side  of 
'this  fifteen  feet  of  land.  This  western  land  was  represented 
by  the  plan  to  be  vacant,  and  extended  some  sixty  feet  or 
more  in  a  westerly  direction  from  defendant's  house  In 
; addition  to  the  exchange  of  lands  as  stated,  Studdy's  estate 
received  a  monied  compensation  as  well  as  the  substituted 
land  for  parts  of  the  land  so  taken  over  for  street  purposes. 
Mr.  Kendell  had  not  notified  defendant,  nor  had  he  had  any 
^conversation  with  him  about  the  lease  after  the  fire.  Mr. 
Long  deposed  that  all  the  land  comprising  the  old  street 
which  passed  through  the  land  in  question  had  been  thrown 
into  Studdy's  estate  under  the  awards  for  opening  and  con* 
etruction  of  the  present  commodious  thoroughfare.  He  pro- 
duced the  award,  and  stated  it  did  not  appear  that  the  de- 
fendant was  a  party  to  any  of  the  arbitrations  held  between 
the  Government  and  Studdy's  estate  or  the  tenant's  thereof. 
"The  awards  were  scant  in  their  details  or  description  of  the 
lands  arbitrated  upon,  and  for  particulars  made  reference  to 
jbl  plan  which  formed  the  primal  and  important  part  of  each 
.Award.  This  plan  was  not  produced,  and  was  alleged  to 
have  been  mislaid  or  lost.  The  award  was  made  in  October, 
1892,  each  tenant  was  dealt  with  separately  by  the  arbitra- 
tors. Hennessey  was  notified,  but  no  reference  to  arbitra- 
tion took  place  in  his  case,  nor  was  there  an  award  made  in 
relation  to  his  tenancy, 

Mr.  H.  W.  LeMessurier  deposed  that  he  acted  m  an  arbi- 
trator for  Mr.  Studdy.  The  Government  had  to  make  ex- 
pensive excavations  on  the  north  side  of  Henry  street  in 
-order  to  level  the  land  for  street  purposes.  Studdy's  land 
was  taken  to  secure  the  necessary  width,  and  in  lieu  of  such 
land  a  similar  extent  was  given  on  the  south  and  north  sides. 
The  land  so  tuken  was  appropriated  to  the  tenants  according 
to  the  extent  of  their  holdings  before  the  fire.  The  same 
frontage  was  given  to  each  as  was  held  by  him  before  the 
fire,  and  there  was  a  piece  of  fifteen  feet  frontage  on  Henry 
sfttreet  allotted  to  defendant,  but  he  adds  that  Hennessey  was 
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not  a  patty  to  the  arbitration  or  award  The  foregoing  is  * 
summary  of  the  substantial  matters  or  grounds  upon  which 
the  plaintiff  telies  to  support  his  claim  for  lent,  and,  as  a- 
consequence,  his  right  in  reversion  as  lessor  to  the  land  in 
question. 

In  support  of  the  defence  and  to  sustain  the  contention  of 
the  defendant  of  the  determination  at  a  time  certain  of  all 
obligations  as  the  former  lessee  of  the  land  held  from  Studdyr 
the  defendant  and  his  witnesses  supplied  proof  of,  or  rather 
deposed  to  the  following  facts :  That  defendant's  father,  who 
died  over  thirty  years  ago,  had  occupied,  as  tenant  of  Studdy, 
a  building  lot  fronting  on  a  public  thoroughfare,  now  known 
as  Henry  street,  at  the  head  of  Bell  Shute  lane.  The  land 
was  fifteen  feet  frontage  on  the  north  side  of  Henry  street- 
and  about  forty-five  feet  from  front  to  rear,  and  was  subject 
to  the  payment  of  a  rent  ch-irge  of  three  pounds,  or  twelve* 
dollars  per  annum.  The  lease  was  in  the  witness's  house  for 
a  length  of  time,  he  freqnently  heard  it  read  over  and  well 
remembered  its  contents,  and  that  it  did  not  contain  or  set 
out  a  term  or  any  number  of  years  at  all.  After  the  father's 
death  the  lease  was  giveu  by  witness  into  the  care  of  hia- 
mother  and  since  then  he  has  not  seen  it.  His  father  had 
built  a  dwelling-house  and  cooper's  shop  on  the  land  held 
under  the  lease,  the  dwelling-house  was  at  the  extreme  limit 
of  the  western  boundary,  immediately  to  the  westward  of  ifr 
was  a  garden  extending  from  this  land  westerly  some  sixty 
or  seventy  feet,  and  extending  back,  or  having  the  same* 
rearage  as  this  lot,  viz.:  about  forty-five  feet.  This  gar- 
den had  been  fenced  in  and  cultivated  when  vacant  land 
by  witness's  father  many  years  before  his  death,  and  after 
that-  witness  continued  to  hold  and  cultivate  it  uninterrup- 
tedly up  to  the  present  time.  His  father  had  forty  years 
ago  put  up  the  frame  of  a  house  on  it  which  came  home  to- 
the  western  end  of  the  bouse  he  had  erected  on  Studdy's 
land.  The  occupancy  and  use  of  this  garden  ground  was- 
continuous  by  his  father  and  himself  as  far  back  as  he  re- 
membered it. 

The  witness  is  now  over  sixty  years  of  age  and  occupies  a 
dwelling-house  built  by  him  on  land  which  formed  part  of 
the  garden  and  is  not  on  any  part  whatever  of  the  fifteen* 
feet  of  ground  held  by  his  father  or  himself  from  Studdy. 
He  deposed  that  at  no  time  during  such  occupancy,  to  his- 
knowledge,  was  there  any  rent  or  other  money  paid  by  hi* 


STUDDY  v.  HENNESSEY.  235- 

father  or  himself  to  any  party  ior  or  on  account  of  that 
pirden  land.     His  father  hud  informed  him  that  he  held  it 
in  his  own  right,  and  so  he,  witness,  continued  in  the  undis- 
turbed possesion  of  it  down  to  this  duy.     In  the  year  1886* 
old  Mr.  Studdy  visited  St  John's,  and  in  company  with  Mr. 
JKendell,  who  he  believed  was  then  appointed  by  Studdy  as- 
his  agent.     The  plaintiff  held  some  document  in  his  hand, 
and   he  told  me  in  referring  to  the  garden   that  witness's* 
father  had  signed  a  paper  to  surrender  the  garden.    Witness 
replied  that  he  did  no  such  thing  and  that  he  could  not  do* 
it     Mr.  Studdy  observed  that  he  wanted  no  fighting  about 
it,  and  witness  answered  that  in  the  same  manner.     Subse- 
quently the  plaintiff  called  and  asked  witness  if  the  lease  he- 
held  was  a  joint  lease  with  his  brother,  and  was  informed  by 
him  that  it  was  n"t     When  other  tenants  were  arranging: 
to  purchase  out  the  fee  simple  of  their  respective  holdings 
in  Studdy's  estate  the  defendant  deposed  that  he  expressed* 
to  Mr.  Rendell  his  willingness  to  do  so  in  like  manner.     He- 
attended  at  Mr.  Rendell'*  office  to  have  .an  agreement  to  that 
effect  completed,  and  Mr.  Rendell  submitted  an  agreement 
to  him,  but  on  witness  finding  that  the  garden  was  included* 
he  thereupon  drew  Mr.  Rendell's  attention  to  the  fact,  de- 
clined to  sign  it  for  that  reason  and  had  nothing  further  to- 
do  with  it     After  the  fire  of  1892  the  witness  swore  that 
he  fenced  the  lot  fifteen  by  forty  feet  for  which  he  had  been 
paying,  and  paid  the  agent  therefor  two  half-year's  rent  after' 
that  event.     Following  on  the  last  payment  the  Government 
entered,  as  stated  by  Messrs.  Rendell  and  Long,  and  took' 
away  the  whole  of  the  land  for  street  purposes.    The  wit- 
ness deposed  that  he  had  nothing  to  do  with  this,  and  was 
no  party  to  any  arbitration  in  connection  with  this  appro- 
priation of  the  land.    He  consequently  paid  no  rent  after 
the  land  was  so  taken.     He  erected  after  the  fire  a  shed 
within  the  bounds  of  his  garden  ground,  about  one  month 
after  the  fire,  and  subsequently  took  it  down  and  built  the- 
same  dwelling  on  the  same  ground.     It  is  not,  he  deposed, 
on  Studdy's  ground,  nor  does  he  occupy  or  use  any  part  of 
the  land  his  father  had  held  under  that  lease  from  Studdy. 
For  the  purpose  of  widening  the  street  the  authorities  cut 
through  the  garden  land  diagonally,  and  deprived  defendant- 
of  a  large  portion  of  it  without  conpensating  him  for  this 
deprivation.    It  further  appeared  in  evidence  that  defendant- 
is  the  only  member  and  representative  of  the  family  now' 
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surviving  in  the  country  The  proof  of  the  use  and  occu- 
pation of  this  garden  ground  by  defendant's  father  and  him- 
self for  over  thirty-five  years  was  substantially  confirmed  by 
(he  evidence  of  Michael  Mullaly,  Jas.  Molloy,  J.ia  Kenny 
and  Alexander  Furlong.  To  the  remembrance  of  these  wit- 
nesses the  old  man,  and  in  succession  to  him,  the  defendant, 
had  the  garden  ground  always  fenced  and  during  each  sea- 
son cultivated  it.  It  was  stated  that  this  garden  extended 
from  the  gable  end  of  Hennessey's  dwelling  for  some  sixty 
.or  seventy  feet  to  the  westward  thereof,  and  that  the  old 
man  had  erected  a  house  on  this  land  connected  with  or  at- 
tached to  the  house  he  occupied  on  the  leasehold  ground, 
and  in  the  rear  of  the  latter  house  was  their  cooper's  shop. 
After  this  corroborating  testimony  the  defendant  was  re- 
pealled and  deposed  that  before  building  his  present  dwelling 
he  notified  the  Surveyor  General  and  Municipal  Council, 
and  from  them  he  obtained  the  line  of  street  to  guide  him 
in  the  laying  of  sills  of  his  house.  His  father  and  himself 
had  put  up  a  house  on  the  garden  ground  nearly  forty  years 
>ago,  but  some  years  before  the  tire  it  had  been  removed  by 
.defendant.  That  the  Government  must  have  taken  away 
some  twenty  feet  of  defendant's  garden  for  street  purposes. 
Mr.  Eendell  was  also  recalled  and  showed  the  position  of 
these  lands  as  defined  on  the  official  plan  of  the  locality. 
That  there  was  a  piece  cut  off  from  the  south-east  corner  of 
the  garden  and  marked  on  the  plan  the  piece  of  laud  given 
to  Studdy  in  lieu  of  the  piece  Hennessey  held  under  lease. 
In  1885  he  had  become  agent  for  the  property  and  was  pre- 
sent at  the  conversation  detailed  by  Hennessey  as  having 
taken  place  between  him  and  Studdy  about  ten  years  aga 
It  was  a  general  conversation  in  relation  to  the  ground  leased 
to  Hennessey,  but  he  was  rtot.  sure.  The  defendant  said  at 
that  time  that  he  was  there  by  permission  and  was  willing 
to  leave  it,  that  he  made  no  claim  to  the  garden,  and  Studdy 
allowed  him  to  hold  it  until  it  would  be  required.  The  wit- 
ness deposed  that  this  was  the  gist  of  the  conversation,  ad- 
mitted there  was  no  lease  of  it,  and  supposed  that  Studdy 
.did  not  wish  to  eject  Hennessey.  He  stated  that  the  cir- 
cumstances were  correct  as  detailed  by  the,  latter  in  relation 
to  the  agreement  drawn  for  the  purchasing  of  the  fee  simple 
of  the  piece  of  land  held  under  lease.  A  piece  of  the  garden 
,as  a  passage  way  was  included  in  the  bill  of  sale  and  defen- 
dant refused  to  accept  it.    In  reference  to  this  incident  Hen* 
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nessey  deposed  that  finding  this  reservation  was  made  he 
kicked  against  it  and  declined,  he  said,  becoming  a  purchaser 
of  his  own  land 

Tinder  this  state  of  facts  and  circumstances,  aside  from 
any  discussion  just  here  on  the  question  of  the  validity  or 
effect  of  the  document  which  has  been  referred  to  as  a  lease, 
in  my  judgment  it  has  been  satisfactorily  established  that 
the  defendant  is  entitled  to  a  judgment  in  his  favor.  His 
claim  in  his  own  right  to  the  sixty  feet  of  garden  ground 
has  been  established  beyond  any  reasonable  doubt.  There' 
is  no  proof  that  his  father  obtained  possession  of  it  by  or 
under  any  agreement,  license,  or  understanding  with  the 
Studdys,  or  anyone  acting  on  their  behalf.  The  assertion  of 
plaintiff  when  in  St.  John's  some  eight  or  ten  years  ago,  as 
deposed  to  in  evidence,  that  defendant's  father  had  signed' 
some  document  for  Mr.  Studdy  whereby  the  relationship  of 
landlord  and  tenant  was  established  between  them  in  con- 
nection with  garden  land,  was  not  subsequently  referred  to* 
in  the  case,  nor  was  any  such  paper  writing  produced  irr 
support  of  the  statement.  The  defendant  at  the  time  un- 
hesitatingly denied  the  truth  of  the  claim,  and  no  such' 
acknowledgment  or  paper  was  then  produced,  nor  was  any 
reference  to  it  made  by  the  agent  on  his  examination,  al- 
though it  was  stated  he  was  present  on  the  occasion  referred 
to.  The  very  position  thus  contended  for  by  the  plaintiff,* 
that  the  garden  land  ought  to  be  regarded  as  part  of  his 
estate,  bears  a  marked  contradiction  on  its  very  face.  To 
illustrate  this  it  was  pithily  observed  at  the  bar  that,  in- 
such  a  case  it  would  appear  that  whilst  the  plaintiff  was  re- 
ceiving from  the  Hennesseys  three  pounds  per  annum  as 
rent  for  fifteen  feet  of  land  on  that  street,  they  were  per- 
mitted also  to  hold  and  use  some  sixty  or  seventy  feet  of 
adjoining  land  for  the  past  forty  years  or  more  free  of  rent 
or  charge.  One  cannot  attribute,  in  view  of  the  nature  of 
the  present  claim,  such  liberality  on  the  part  of  the  plaintiff, 
or  such  indifference  to  his  proprietorial  rights  and  claims. 
It  appears  improbable  that  he  would  have  abandoned  the 
profits  which  would  have  arisen  from  such  building  ground 
for  a  lengthened  period  of  time  if  he  believed  in  his  as- 
serted title  to  it  in  fee.  All  along  he  must  have  been  aware- 
of  the  possession  of  the  land  being  in  Hennessey,  for  he  bad 
an  agent  always  present  who  had  the  supervision  of  his  pro- 
perty and  its  renting.    Mr.  Bendell  referred  to  those  who' 
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Jiad  preceded  him  as  agents  for  the  plaintiff.  In  1885  he 
was  appointed,  and  it  is  only  in  the  present  instance  and 
this  juncture,  when  the  rent  for  the  leasehold  land  is  sought 
for,  that  any  question  about  the  title  to  the  garden  land  is 
.actually  brought  to  the  front,  and  then  only  incidentally  is 
it  referred  to.  From  the  tenor  of  the  conversation  that  had 
taken  place  between  the  parties  in  the  year  1886,  when  the 
-plaintiff  made  reference  to  a  document  which  he  alleged  had 
been  signed  by  defendant's  father  as  tenant  of  the  garden 
ground,  and  from  the  antecedent  and  subsequent  conduct  of 
the  parties  in  relation  to  that  ground  it  is  made  manifest 
that  the  lengthened  possession  and  claim  of  the  defendant 
therein  were  adverse  to  the  title  contended  for  on  behalf  of 
the  plaintiff.  As  to  the  building  lot  which  defendant  oc- 
cupied as  plaintiff's  tenant,  according  to  his  testimony,  there 
can  be  no  question  that  the  whole  extent  of  that  fifteen  feet 
was  taken  for  street  purposes.  In  corroboration  of  the  cor- 
rectness of  his  owu  statement,  we  find  that  Messrs.  Long 
And  LeMe8Surier  deposed  to  the  fact  of  the  land  having  been 
so  taken,  and  to  the  substitution  of  a  similar  extent  of 
ground  therefor  under  the  award  of  the  arbitrators.  As 
already  remarked,  the  defendant  was  no  party  to  any  refer- 
ence or  arbitration,  or  to  the  award.  His  landlord  was  a 
party  thereto  and  received  his  compensation  both  in  land 
and  money  for  any  damage  he  may  have  suffered  in  the  pre- 
mises. Now,  even  if  there  were  a  valid  and  subsisting  leaae 
between  the  parties,  could  the  lessee  be  held  bound  to  com- 
ply with  the  terms  and  conditions  of  the  lease  when  he  was 
in  this  manner  deprived  of  the  land,  the  subject  of  the  de- 
mise ?  Needless  to  observe  that  the  affirmative  of  the  pro- 
position would  be  unreasonable,  and  under  the  law  wholly 
untenable.  Clearly  there  was  an  eviction  before  the  rent 
dow  sued  for  became  due.  The  defendant  was  not  in  fact 
in  possession  or  occupancy  of  the  land  upon  or  for  which 
the  rent  charge  was  originally  made  payable.  Even  if  part 
.of  the  land  had  been  so  taken,  that  would  also  have  amounted, 
to  an  eviction.  It  is  a  well  recognized  principle,  as  will  be 
found  in  adjudicated  cases  on  the  doctrine,  that  by  entry  of 
the  lessor,  or  by  any  one  claiming  through  him,  into  any 
part  of  the  demised  premises  to  take  possession  thereof,  the 
payment  of  the  rent  is  suspended,  and  therefore  as  to  sub-. 
sequently  accruing  rent  the  eviction  will  be  a  bar. —  Wood' 
/all,  L  <fc  T.,  p.  :i80 :  BoodU  vs.  Campbell,  7  M.  &  <?.,  3S6. 
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In  many  reports  of  cases  upon  the  relation  of  landlord  and 
-tenant  where  this  question  of  eviction  arose  will  be  found 
-dicta  further  declaratory  of  this  principle.  For  instance,  in 
the  cases  of  Upton  v.  Townsend  and  Upton  v.  Greenless,  7C.B., 
p.  SO,  there  it  appeared  that  the  lessors  caused  messuages 
let  separately,  which  had  been  destroyed  during  the  term  by 
fire,  to  be  rebuilt  in  such  a  manner  as  to  destroy  their  iden- 
tity It  was  held  that  such  alterations  in  the  subject  mat- 
ter of  the  demises  amouuted  to  evictions,  and  that  the  ten- 
ants were  not  liable  for  subsequent  rents.  The  whole  of  the 
demised  land  having  teen  appropriated  in  this  instance,  no 
.question  of  the  apportionment  of  the  rent/  was  raised.  The 
question  was  not  strongly  urged  on  behalf  of  the  plaintiff,  it 
.doubtless  having  been  regarded  as  unsupported  by  authority; 
and  under  the  circumstances  would  be  most  inequitable; 
Under  what  claim  of  right  could  the  lessor  in  such  a  case 
regard  his  tenant  as  liable  for  rent  for  land  so  substituted, 
when  he  was  no  party  to  such  substitution,  and  had  in  no 
•way  allowed  or  bound  himself  by  any  subsequent  agreement 
to  accept  and  abide  by  such  a  change  in  his  holding 

As  to  the  so-called  lease,  described  in  the  evidence  as  a 
memorandum  and  again  as  an  agreement  for  a  lease,  it  was 
admittedly  such  a  document  as  could  not  in  law  be  regarded 
.or  treated  as  a  lease.  It  will  be  found  that  such  a  docu- 
ment "if  it  be  a  lease  for  years"  must  have  a  certain  com- 
mencement, at  least  when  it  takes  effect  in  interest  or  pos- 
session and  a  certain  determination,  either  by  an  express 
.enumeration  of  years  or  by  reference  to  a  certainty  that  id 
expressed  or  by  reducing  it  to  a  certainty  upon  some  contin- 
gent event  —  Wood/all,  L  T.,  p.  117.  The  habendum  "to 
have  and  to  hold,  &c."  properly  succeeds  the  premises.  It 
fixes  the  quality  and  quantity  of  the  estate.  All  leases  for 
years  whether  they  begin  in  praesento  or  in  futoro  must  be 
.certain,  must  have  a  certain  beginning  and  a  certain  ending, 
and  so  the  continuance  of  the  term  must  be  certain,  other- 
wise they  are  not  good  but  void. — Shep.  Ton  Sc.,  p  267 ; 
Wood,  p.  136 

The  parties  to  these  proceedings  admit  that  no  limitation 
.or  term  of  years  was  mentioned  in  the  lease  and  although 
void  in  consequence,  as  a  lease,  it  might  be  good  as  a  mere 
agreement.  But  the  tenant  having  entered  into  possession 
under  what  must  be  regarded  as  a  void  lease,  became  merely 
a  tenant  from  year  to  year  upon  the  terms  of  the  writing,  &c. 


240  STUDDY  v.  HENNESSEY. 

Bond  v.  Boding,  1  B.  &  S.,  371 ;  Bollason  v.  Leon,  7  H  &  K.f 
&c.  There  is  however  nothing  to  be  gained  by  further  ob- 
servation on  this  part  of  the  case.  The  defendant  appears 
to  have  been  willing  to  have  continued  as  tenant  under  the 
old  terms,  and  evidenced  that  intention  by  the  payment  of 
the  rent  up  to  the  time  when  he  found  that  the  land  he  and 
his  father  had  so  held  hud  been  taken  away  and  appropriated 
to  public  purposes.  The  link  that  had  bound  him  to  the 
owner  in  fee  of  the  land  being  thus  broken  and  the  connec- 
tion severed,  he  could  not  consequently  be  bound  to  the  ful- 
filment of  the  obligations  which  had  attached  to  the  tenancy 
and  subsisted  under  the  original  agreement 

I  consequently  hold  that  he  is  not  liable  for  the  payment 
of  the  amount  of  rent  now  sned  for,  and  give  judgment  for 
him  together  with  the  costs  of  these  proceedings. 

Mr.  Hutching*  for  the  plaintiff. 

Mr.  Moms,  Q.C.,  for  defendant. 


PHILLirS  v.  REID.  241 

1899,  January.    Hon.  J.  I.  Little,  C.  J. 

Crown  Landf  Act — Construction  of— Meaning  of  words  "public  works," 

"public  purpose*"  in  grants  and  licenses  issued  under  Crown 

Lands'  AcL 

The  plaintiff  held  a  UceiiM  from  the  Crown  under  the  Crown  Lands'  Act  for 
the  purpose  of  cutting  timber  on  certain  lands  defined  in  the  license.  In 
the  said  license  was  a  reservation  to  the  public,  with  the  permission  of  the 
Crown,  to  go  in  at  any  time  on  the  said  lands  and  cut  down  timber  for 
"public  works  "  The  defendant,  some  time  after  the  granting  of  the  said 
license,  entered  into  an  agreement  with  the  Newfoundland  Government  to 
construct  a  "  railway,"  and  obtained  their  permission  to  enter  on  the  land 
of  the  plaintiff,  held  under  bis  said  license,  to  cut  timber  for  the  construc- 
tion of  the  said  "  railway."  Iu  an  action  for  damages  for  the  value  of  the 
timber  so  cut  and  taken  away, 

Held— That  the  interpretation  of  the  words  "public  works"  or  •« public 
purposes"  in  the  Crown  Lands'  Act,  or  the  instruments  issued  under  that 
Act,  cannot  be  so  construed  or  the  words  so  strained  as  to  take  in  or  in- 
clude, or  be  made  applicable  to  the  building  of  a  "  railroad." 

In  this  mutter  the  plaintiff  in  his  statement  of  claim 
alleges  that  he  holds  for  timber  and  lumber  purposes  under 
a  deed  or  license  from  the  Crown,  bearing  date  the  9th  Octo- 
ber, 1898,  several  parcels  of  land,  situate  on  the  south-east 
side  of  Gander  Biver,  for  a  term  of  twenty-one  years,  and 
that  the  defendant  entered  upon  these  lands  and  caused  to 
be  cut  down  and  carried  away  the  timber  growing  thereupon 
and  deprived  the  plaintiff  of  the  same,  and  lays  his  conse- 
quent damages  at  $21,000. 

By  his  pleadings  the  defendant  denied  having  committed 
these  trespasses,  and  avers  thut  by  the  deed  referred  to  it  is 
provided  as  follows :  "  That  this  license  is  upon  express  con- 
dition that  nothing  therein  contained  shall  pre- 
vent .  persons  from  taking  from  the  land  timber 
of  any  kind  (without  compensation  therefor),  to  be  used  for 
the  making  of  roads,  bridges  or  public  works,  by  or  on  behalf 
of  the  Government,  the  authority  of  the  Surveyor  General 
having  been  first  obtained."  He  then  proceeds  and  avers 
that  by  an  indenture  dated  the  18th  June,  1890,  entered 
into  between  the  Government  and  one  Middleton,  who  as- 
signed to  defendant,  the  contractor  undertook  to  construct 
and  equip  for  the  Government  a  line  of  railway,  and  defen- 
dant alleged  that  this  railway  was  a  "  public  work,"  and  that- 
by  the  indenture  it  is  provided  that  "  the  contractors  may 
16 
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•enter  upon  and  take  free  of  charge  all  necessary  timber  from 
all  Crown  lands  or  other  lands  from  which  the  Government 
has  the  right  to  cat  and  take  timber  for  public  purposes* 
That  defendant,  having  had  assigned  to  him  all 
the  interest  of  Middleton  in  said  contract,  entered  upon  said 
land  (the  authority  of  the  Surveyor  General  for  that  pur- 
pose having  been  first  obtained)  and  took  therefrom  stand- 
ing timber  for  the  purposes  of  the  railway,  which  is  the 
trespass  or  wrongful  entry,  Ac.,  complained  of.  Further 
pleas  were  permitted  by  leave  of  the  Court  to  be  tiled ;  in 
these  the  defendant  denied  the  possession  of  plaintiff,  and 
averred  that  he  was  not  entitled  to  the  lands,  inasmuch  as 
they  are  situated  within  five  miles  of  a  projected  line  of  rail- 
way to  Notre  Dame  Bay,  and  that  before  and  at  the  time  of 
issuing  the  license  the  said  lands  were  by  statute  reserved  to 
the  Crown,  and  could  not,  therefore,  be  disposed  of  until  the 
railway  was  located  and  the  lands  surveyed  and  blocked  off, 
then  the  lands  should  not  be  disposed  of  except  by  order  of 
the  Governor  in  Council  after  two  months'  notice  in  the 
Royal  Gazette,  and  the  defendant  averred  that  the  railway 
had  not  been  located  nor  had  any  of  the  said  conditions 
been  fulfilled. 

The  plaintiff  objected  in  point  of  law  that  the  contract  of 
the  18th  June,  1S90,  together  with  the  several  matters  set 
forth  in  the  defence,  did  not  give  defendant  any  right  to 
enter  upon  the  lauds  and  to  take  timber  therefrom  free  of 
charge. 

The  exceptions  so  taken  were  argued  before  the  Court  and 
are  now  to  be  passed  upon  in  order  that  the  way  may  be 
cleared  of  all  such  questions  of  law,  and  to  facilitate  the  de- 
termination of  the  rights  of  the  parties  on  the  matters  of 
fact  subsequently  to  be  established  in  evidence.  The  license 
or  deed  upon  which  the  plaintiff  rests  his  claim  was,  as 
stated,  issued  in  the  year  1888,  under  the  authority  and 
power  claimed  to  be  vested  in  the  Government  by  and  under 
the  provisions  of  the  47  Vic,  cap.  2,  and  the  Act  48  Vic, 
-cap.  3,  in  amendment  thereof.  This  license  covers  a  number 
of  pieces  of  laud  situated  within  the  area  descril>ed  in  it, 
and  the  licensee  appears  to  have  complied  with  the  some- 
what onerous  conditions  imposed  by  the  terms  of  that  in- 
strument and  in  accordance  with  the  provisions  of  the  sta- 
tute. Now,  it  is  alleged  that  these  lands  are  reserved  by 
statute  and  could  not  have  been  so  conveyed.     In  the  Act 
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->44  Vic,  cap.  2,  sec.  15,  entitled  "An  Act  respecting  the 
Newfoundland  Eailway  (1881),"  the  reservation  is  set  out. 
It  is  unnecessary  to  enquire  into  any  matters  occasioning 
the  failure  to  select  on  the  part  of  the  company,  the  Gover- 
nor in  Council  or  Government  acting,  as  it  was  considered, 
within  its  powers  and  rights,  issued  this  license  to  the 
.licensee  or  his  assignee.     The  license  covers  a  number  of 
pieces  of  land  situate  within  the  area  described  in  it :  the 
licensee,  it  is  assumed,  fully  complied  with  the  somewhat 
.onerous  conditions  embodied  in  that  instrument  and  pre- 
scribed by  statute.    The  defendant's  plea  justifies  his  intru- 
.  sion  on  the  lands  and  timber  rights  so  granted  to  the  plain- 
tiff, and  asserts  these  lands  are  by  statute  reserved  under  the 
Act  44  Vic ,  cap.  2,  sec.  15,  entitled  "An  Act  respecting  the 
Newfoundland  Eailway,"  and  could  not  be  made  the  subject 
.  of  grant,  lease  or  license  from  the  Crown. 

It  is  not  only  unnecessary,  but  would  be  informal  to  dis- 
.  cuss  at  this  time  matters  or  questions  of  fact  arising  out  of, 
or   involved   in,   the  statutable   and   contractual   relations 
.created  in  the  year  1881  between  the  Government  and  that 
company  and  not  admitted  or  made.     It  ip  then  quite  suffi- 
.cient  for  the  purposes  of  arriving  at  a  decision  herein  to  find 
.as  set  out  in  the  pleas  that  this  license  was  formally  issued 
by  the  Governor  in  Council  in  the  year  1888.     This  instru- 
ment declares  that  Phillips  having  applied  for  a  license  to 
.cut  timber  over  the  parcel  of  land  on  the  area  described  and 
.delineated  in  the  diagram  thereto,  and  proceeds  to  convey 
the  rights  applied  for  in  the  following  manner,  that  is  to 
say :  "  Know  ye  that  we  have  licensed,  and  by  these  pre- 
sents do  for  us,  our  heirs  and  successors,  license  unto  the 
said  Joseph  W.  Phillips,  his  heirs  and  assigns,  all  that  track 
.of  land  situate  and  being  at  the  east  side  of  Gander  River, 
Ac,  to  have  and  to  hold  the  same  for  the  period  of  twenty- 
one  years,  yielding  and  paying,  &c."     This,  in  absolute  and 
.express  terms  granted  the  lands  in  that  area  for  timber  cut- 
ting and  lumbering  purposes  unto  the  licensee  subject  to 
.certain  rents,  stumpage  dues  and  other  Crown  charges,  and 
also  subject  to  the  proviso  that  any  peison  may 

make  and  use  roads  upon  and  travel  over  the  lands,  and  that 
nothing  therein  contained  shall  prevent  persons  from  taking 
.-standing  timber  to  be  used  in  the  making  of  roads,  bridges 
•or  public  works,  by  or  ou  behalf  of  the  Government,  &c. 
Under  its  operation  it  is  alleged  on  the  record  and  not 
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disputed,  that  the  liceusee  entered  into  possession  of  said* 
lands  and  availed  of  his  privileges  for  a  length  of  time  before 
the  commission  of  the  acts  of  trespass  complained  of.  But 
the  defendant  avers  all  of  that  is  true  but  the  Crown  had 
no  power  to  issue  any  such  grant;  it  was  an  act  'ultra  vires 
on  the  part  of  the  Crown  to  do  so. 

It  may  be  observed  that  the  Crown,  or  Government,  is  no 
party  to  this  cause,  nor  are  these  proceedings  adopted  for 
the  purpose  of  setting  aside  any  grant  or  license  from  the 
Crown.  We  find  that  the  defendant,  by  virtue  of  his  con- 
struction of  the  provisions  of  his  written  contract,  assumes 
to  set  up  an  authority  thereunder  which  obviously  conflicts 
with  the  contention  that  the  act  of  licensing  any  of  these  re- 
served lands  by  the  Crown  was  ultra  vires,  and  therefore  void. 
And  yet  he  is  found  to  rest  his  right  to  enter  upon  these 
lands  and  cut  the  timber  thereon  by  reason  and  force  of  the 
terms  of  his  contract  made  with  the  Government  in  the 
year  1890  Now,  if  the  Crown  had  no  power  or  authority, 
according  to  defendant's  contention,  in  the  year  1888  to  issue 
the  grant  in  question  or  to  convey  to  Phillips  the  timber 
rights  and  privileges  covered  thereby,  upon  or  in  what  part 
of  the  pleadings  does  it  appear  that  in  the  period  of  time 
intervening  between  the  issuing  of  the  license  and  the  mak- 
ing of  the  contract,  any  change,  either  through  the  Legis- 
lature or  otherwise,  had  taken  place  in  relation  to  these 
lands  to  enable  the  Government  to  confer  upon  the  defen- 
dant the  right  now  set  up  by  him  in  this  matter  ?  If,  then, 
the  power  and  authority  of  the  Government  remained  iu  re- 
lation to  these  lands  in  statu  quo,  would  not  the  rights  pre- 
vail of  the  party  having  the  first  grant  and  being  in  pos- 
session prior  to  the  trespass  complained  of  ?  The  well-known- 
maxim  of  "  Qui  prior  est  tempore  potior  est  jure  "  would  appear 
to  be  applicable  just  here.  Some  reference  is  made  to  its 
application  in  cases  where  these  conflicting  interests  arise 
It  is  observed  that  where  there  are  conflicting  rights  to  real 
property,  Courts  of  Equity  will  enquire,  not  what  party  was 
first  in  possession,  but  under  what  instrument  he  was  in 
possession,  when  his  right  is  dated  in  point  of  time,  or  when 
did  the  right  arise,  who  had  the  prior  right  ?  Cholmondy  v$. 
Clinton,  2  Meriv.,  289  ;  Scott  v.  Scott,  H.  L.  Cos.,  1065. 

Not  only  was  the  plaintiff  first  in  possession,  but  the  in- 
strument under  which  he  was  possessed  antedates  the  in- 
strument under  which  defendant  sets  up  his  claim.    It  will 
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.also  be  observed  that  it  is  only  by  an  inference  drawn  from 
the  language  of  his  agreement  with  the  government  that  he 
.claims  to  exercise  the  right  to  enter  on  the  lands  in  ques- 
tion. The  defendant's  right  is  merely  permissive,  that  is, 
"he  might  enter  upon  and  take  free  of  charge  all  necessary 
timber,  &&,  for  the  construction  of  the  line  from  all  Crown 
lands  or  other  lands  from  which  the  Government  has  the 
right  to  cut  or  take  timber  for  public  purposes."  If  he  has 
been  misled  in  any  way  in  the  exercise  of  his  rights  under 
the  contract  he  has  his  remedy,  but  certainly  he  could  not, 
in  our  opinion,  regard  as  Grown  lands  free  to  the  exercise  of 
the  permission  expressed  in  that  contract,  the  area  of  land 
already  conveyed  under  this  license  and  being  utilized  by 
the  plaintiff.  If  defendant  were  at  liberty  to  enter  upon 
the  licensed  area  to  cut  down  and  carry  away  all  timber 
necessary  for  the  construction  of  this  great  and  extensive 
work,  irreparable  injury  and  damage  might  be  inflicted  on 
the  prior  lessee  or  licensee.  The  Government  had  no  right 
of  that  sweeping  character  reserved  to  it  either  under  the 
.statute  or  the  instrument  held  by  the  licensee.  It  is  aver- 
red that  in  thus  cutting  down  and  appropriating  for  railway 
purposes  the  timber  in  question,  it  was  all  done  for  "  public 
purposes,"  and  therefore  permissible  under  the  defendant's 
interpretation  of  the  language  of  the  Act  and  the  terms  of 
the  contract.  Such  a  construction  is  found  to  be  equally 
fallacious  with  that  imposed  on  the  provision  in  question. 
We  find  in  the  statutes  relating  to  our  Crown  lands  and 
their  disposition,  that  this  power  of  reservation  is  always 
recognized  and  set  out,  and  invariably  the  Crown  grants 
.<of  that  character  contain  reservations  of  portions  or  parts 
.of  such  lands,  that  may  be  required  for  erecting  Court* 
houses,  churches,  schools  and  other  buildings,  and  for  the 
making  of  roads  and  bridges  and  other  public  purposes. 
Provisions  containing  reservations  from  and  appropriations 
-of  the  public  domain  for  these  and  similar  purposes  have 
.also  had  a  place  in  our  statute  law  for  many  years.  As 
to  the  meaning  to  be  applied  to  the  language  or  words 
to  which  reference  is  made,  we  are  unable  to  give  coun- 
tenance to  the  contention  that  the  words  "public  works" 
used  in  this  connection  in  the  statutes  or  instruments 
referred  to  in  the  pleadings,  can  in  the  interpretation 
.of  these  words  be  so  strained  as  to  include  or  be  made 
.applicable  to  "  a  railroad."    It  would  not  only  be  a  stretch 
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of  imagination  to  extend  the  meaning  of  these  words* 
"roads,  bridges  and  public  works"  to  such  an  undertaking 
as  a  railroad,  and  to  do  so  would  also  be  opposed  to  every 
rule  recognized  as  a  guide  in  the  interpretation  of  the  mean- 
ing and  language  of  the  statutes. 

We  find  the  position  in  which  the  contention  presenter 
itself  thus  referred  to     The  operation  of  statutes  is  gene- 
rally confined  to  things  which  occur  most  frequently,  and  id- 
not  extended  to  everything  that  may  possibly  happen.     Id 
construing  a  statute  wo  must  not  look  to  cases  of  very  rarer 
and  singular  occurrence,  but  to  those  of  everyday  experience. 
Their  operation  is  confined  to  things  that  are  expressly  inen^ 
tioned  or  enumerated.     In  such  case  Courts  act  in  accord- 
ance with  the  maxim  " expressum  facit  cessare  tacitttm"    The 
distinct  mention  of  particular  cases  or  objects  to  whicli  thr 
statute  is  intended  to  apply  raises  a  natural  inference  that- 
its  application  is  not  meant  to  be  general.     It  is  evident,- 
then,  from  the  context  or  preceding  words  *  roads  or  bridges/*' 
that  the  words  "  public  works"  were  not  intended  to  include, 
nor  do  they  extend  to  such  an  extraordinary  and  unusual 
undertaking  as  the  construction  of  a  railroad.    The  rule  of 
-construction  is  by  no  means  so  elastic  as  to  be  extended  to* 
such  an  unreasonable  length  as  contended  for  by  the  defen- 
dants in  this  instance.     The  objects  for  which  timber  may' 
be  so  taken  are  expressly  mentioned  in  the  Act  as  well  as  in1 
the  license  and  the  defendant's  contract.    It  is  reasonable  to* 
suppose  that,  if  it  were  intended  to  place  the  making  or 
construction  of  railroads  in' the  same  category  with  ordinary 
roads  and  bridges  it  would  haVe  been  included  with  them,  or' 
so  designated.     It  cannot  be  regarded  as  "e  jusdem  generis"' 
with  the  description,  class  or  kind  of  public  works  so  desig- 
nated.   In  Maxwell  and  Wilberforce  on  Statutes  it  is  aptly 
stated  in  treating  of  the  principle  of  interpretation  applica- 
ble in  such  instances,  that  the  operation  of  general  woraY 
has  almost  invariably  been   restrained  when   they  follow 
closely  words  of  a  limited  meaning,  upon  words  which  refer 
to  a  particular  class  of  things     ...     or  which  neces- 
sarily exclude  such  matters  as  are  of  a  higher  dignity.    AncF 
we  find  a  learned  Judge  laying  down  the  rule  as  follows:— 
"The  best  rule  of  construction  is  that  which  takes  the  wordr 
to  comprehend  a  subject  which   falls   within  their  usuar 
sense,  unless  there  is  something  like  a  declaration  clear  and* 
plain  to  the  contrary."    There  is  here  no  doubt  but  that' 
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context  shows  that  the  words  "  public  works  "  must,  there- 
fore, be  read  and  applied  in  their  restricted  sense. 

We,  therefore,  consider  that  the  plaintiff  is  entitled  to  our 
judgment,  and  that  the  exceptions  on  matters  of  law  are 
well  taken.  We  hold  that  the  plaintiff  was  under  his  license 
rightly  possessed  of  and  entitled  to  hold  the  lands  in  ques- 
tion for  the  term  mentioned  for  timber  and  lumbering  pur- 
poses subject  to  the  conditions  therein  stated.  That  these 
lands  were  not  open  to  be  entered  upon  in  the  maimer  and 
for  the  purposes  contended  for  by  the  defendant.  That  the 
interpretation  of  the  phrase  "public  works"  or  "public  pur- 
poses/' as  used  in  the  statute  and  instruments  referred  to, 
does  not  bear  the  meaning  applied  to  it  by  defendant  in  his 
pleadings. 

The  plaintiff  will  have  the  costs  of  these  proceedings. 

Mr.  Marine,  Q.C.,  for  plaintiff. 
Mr.  Johnson,  Q.C.,  for  defendant. 
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1899,  January.    Hon.  Mb.  Justice  Emerson. 

Jbctrmdition  —  Extradition  Act,  1S70  —  Practice  —  What  procedure  is  necessary 

be/ore  a  fugitive  offender  will  be  given  up  to  a  foreign  state— 

Habeas  corpus. 

On  an  application  by  a  prisoner  for  bis  discharge  under  a  rule  for  a  habeas 
corpus  (it  appeared  that  he  had  been  arrested  aa  a  fugitive  offender)  aaked 
for  under  the  provisions  of  the  Extradition  Act,  1870,  by  virtue  of  whicb 
a  treaty  had  been  made  with  the  United  8tatei  Government  for  the  extra 
•dition  of  prisoners  charged  with  offences  including  the  one  for  which  the 
prisoner  was  arrested,  and  committed  to  jail  by  the  magistrate  to  await  his 
extradition.  On  the  hearing  of  the  rale  it  was  shown  that  when  before  the 
magistrate  the  person  was  committed  (1),  without  an  order  from  the  Gov- 
ernor or  the  production  of  any.  foreign  warrant ;  (2)  without  the  magistrate 
having  fixed  any  time  ior  the  production  of  the  warrant  or  order  of  the 
Governor ;  (8)  without  the  magistrate  having  informed  the  prisoner  that 
be  hail  fifteen  days  to  apply  for  a  habeas  corpus. 

Held— The  prisoner  must  be  discharged.  In  order  to  constitute  a  valid  com- 
mitment there  must  be  a  strict  compliance  with  the  provisions  of  the* 
Extradition  Art,  which  has  to  be  literally  and  strictly  interpretated. 
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This  prisoner  was  arrested  and  is  now  held  under  a  war- 
rant of  His  Honor  Judge  Conroy,  Q.  G,  the  Stipendiary 
Magistrate  for  the  district  of  St.  John's,  in  order  that  he 
may  be  surrendered  to  the  authorities  of  the  United  States 
on  a  charge  of  rape — an  extradition  crime  under  the  Extra- 
dition Treaty  between  England  and  that  country  (1889)  and 
the  Imperial  Extradition  Act,  1870. 

On  the  affidavits  of  the  prisoner  and  his  solicitor,  and  on 
motion  of  bis  counsel,  Mr.  Morris,  Q,C,  this  Court,  on  the 
2nd  instant  ordered  a  writ  of  habeas  corpus  to  issue  to  the 
keeper  of  the  Penitentiary  to  have  the  prisoner  brought  be- 
fore us  on  this  day,  and  to  make  return  of  the  cause  of  his 
detention. 

The  keeper,  in  obedience  to  the  writ,  makes  return  that 
he  holds  the  prisoner  under  the  authority  of  the  warraut  of 
Judge  Conroy  This  warrant  is  annexed  asai  schedule  to 
the  return,  and  reference  will  be  made  to  it  hereafter. 

The  facts  disclosed  in  the  affidavits  and  return,  so  far  as 
they  relate  to  questions  raised  by  this  application,  we  find 
to  be  substantially  as  follows : — The  prisoner  was  arrested 
on  the  18th  of  April  lust  by  virtue  of  Judge  Conroy's  war- 
rant, which,  after  reciting  that  John  Sullivan,  of  St.  John's, 
Superintendent  of  Police,  had  complained  upon  oath  that, 
upon  information  received  by  cable  from  Utica,  New  York, 
he  had  reason  to  believe  t  hat  Israel  Goldstein,  now  in  Saint 
John's,  was  a  fugitive  offender  from  the  United  States,  and 
Evading  trial  before  the  proper  tribunals  of  that  country  for 
the  crime  of  rape — an  extradition  offence  under  the  Extra- 
dition Treaty  between  the  United  States  and  Great  Britain, 
and  prayed  a  warrant  for  the  apprehension  of  the  fugitive 
in  order  that  he  be  extradited  to  the  United  States  to  take 
his  trial  for  the  said  offence — directed  the  police  officers  to 
apprehend  the  accused  and  bring  him  before  a  Stipendiary 
Magistrate  to  answer  the  charge. 

On  the  24th  of  April,  the  prisoner  not  having  been  brought 
before  a  magistrate,  Mr.  Justice  Morison,  of  the  Supreme 
Court,  granted  a  rule  nisi  for  a  habeas  corpus  returnable  on 
the  following  day,  when,  on  application  of  the  counsel  for 
the  prosecution,  the  hearing  was  adjourned  until  the  25th, 
when  it  appearing  that  in  the  meanwhile  the  prisoner  had 
been  brought  before  the  magistrate  and  committed  to  the 
Peuitentiary  on  the  warrant  under  which  he  is  now  held, 
Judge  Morison  dismissed  the  application  and  remanded  the 
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-prisoner.  [It  does  not  appear,  either  in  the  affidavits  or  the 
Arguments  of  counsel,  why  the  original  warrant  for  the  ap- 
prehension of  the  prisoner,  who  was  arrested  on  the  18th  of 
April,  was  disobeyed,  and  the  prisoner  kept  in  custody  with- 
out being  brought  before  the  magistrate  until  the  25th] 

It  appears  also  from  the  depositions  that  the  prisoner  was 
never  charged  with  any  offence  before  the  magistrate,  and 
that  the  only  evidence  tendered  at  the  hearing  was  that  of 
the  Inspector-General  of  Police,  J.  R.  McCowen,  Esq.,  and 
•the  Inspector  of  Police,  Johu  Sullivan,  Esq. ;  that  no  foreign 
warrant  of  arrest  or  order  or  other  communication  from  the 
•Governor  of  the  colony,  in  relation  to  such  warrant,  had 
been  received  at  the  time  of  such  examination;  that  the 
prisoner  was  committed  on  the  warrant  on  which  he  is  now 
held,  without  the  production  of  any  warrant  from  the  for- 
eign country,  and  without  the  magistrate  fixing  any  day 
within  which  the  warrant  should  be  produced,  and  without 
the  usual  statutory  intimation  to  the  prisoner  that  he  had, 
-under  the  Extradition  Act  of  1870,  fifteen  days  within  which 
to  apply  for  a  writ  of  Itabeas  corpus  before  he  could  be  sur- 
rendered to  the  United  States'  authorities.  The  affidavit  of 
iiis  solicitor  also  shows  that  the  magistrate  had  stated  to 
trim,  in  the  presence  of  the  accused,  on  the  25th,  that  the 
warrant  uuder  which  he  was  then  committed  was  only  in 
4he  nature  of  remand,  but  that  since  that  date  the  prisoner 
iias  not  been  brought  before  the  magistrate  or  further  charged 
-with  the  commission  of  any  extradition  crime,  nor  has  fur- 
ther evidence  thereof  been  tendered  or  received 

The  Magistrate's  warrant  of  committal,  under  which  the 
prisoner  is  now  held,  is  directed  to  the  constables  of  the  dis- 
trict of  St  John's  and  the  Superintendent  of  the  Peniten- 
tiary, and  recites  that  Israel  Goldstein  was  brought  before 
the  Magistrate  on  the  25th  of  April  to  show  muse  why  he 
should  not  be  surrendered  in  pursuance  of  the  Extradition 
Act  of  1870,  on  the  ground  of  his  being  accused  of  the  com- 
mission, within  the  city  of  Utica,  U.  S.  A ,  of  the  offence 
named,  "and  forasmuch  as  no  sufficient  cause  has  l>een 
shown  to  me  why  he  should  not  be  surrendered  in  pursu- 
ance of  the  said  Act,  this  is  therefore  to  command  you,  the 
^constables,  in  Her  Majesty's  name,  to  convey  and  deliver  the 
body  of  the  said  Goldstein  into  the  custody  of  the  keeper  of 
the  Penitentiary  in  St.  John's,  and  you,  the  said  keeper,  to 
^receive  the  said  Goldstein  into  your  custody,  and  him  there 
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safely  keep  until  he  is  thence  delivered  pursuant  to  the  pro- 
risions  of  the  said  Extradition  Act,  for  which  this  shall  br 
your  warrant."  , 

[During  the  argument  Sir  James  Winter,  counsel  for  the* 
prosecution,  produced  and  read  the  evidence  of  Messrs. 
McCowen  and  Sullivan,  taken  before  the  magistrate,  to 
which  I  shall  hereafter  more  particularly  refer]. 

After  the  reading  of  the  return  of  the  writ  pf  habeas 
corpus,  Mr.  Morris,  Q.C.,  moved  for  the  discharge  of  the  pri- 
soner on  the  grounds,  inter  alia,  that — 
.  (1)  The  arrest  was  illegal,  as  not  being  based  on  any  evi- 
dence showiug  the  commission  of  any  extradition  crime  by 
thq  prisoner,  and  that  there  was  no  competent  evidence  to- 
justify  the  magistrate  in  issuing  the  warrant  of  apprehension. 
.  (2)  That  there  was  no  competent  evidence  upon  whicl> 
the  magistrate  could  issue  a  warrant  of  committal. 

(3)  That  there  was  no  evidence  of  any  requisition  from- 
the  foreign  country,  or  any  duly  accredited  representative* 
thereof,  to  the  Secretary  of  State  or  the  Governor  for  the- 
prisoner's  extradition. 

(4)  That  there  was  no  foreign  warrant  of  arrest,  or  any 
order  from  the  Governor  of  the  colony,  sent  or  produced  to- 
the  committing   magistrate,  informing   such   magistrate  of 
any  such  requisition. 

(5)  Admitting  that  the  magistrate's  warrant  was  in  the* 
nature  of  a  detaining  warrant  only,  there  was  no  time  fixed 
by  the  magistrate  for  the  discharge  of  the  prisoner,  provided' 
the  magistrate  did  not  receive  from  the  Governor  an  order 
signifying  that  such  requisition  had  been  made  for  the  pri- 
soner's surrender.  ,  , 

.  (6)  If  it  be  held  that  the  magistrate's  warrant  is  a  final 
warrant  of  committal  for  surrender,  it  is  contended  that  the* 
magistrate  should  haye  informed  the  prisoner  that  he  would 
qot  be  surrendered  for  fifteen  days,  and  that  in  the  mean- 
while he  had  the  right  of  applying  for  a  writ  of  liabeas 

Mr.  Morris,  Q.C-,  was  heard  on  behalf  of  the  prisoner,  and 
referred  at  length  to  the  various  sections  of  the  Extradition 
Act  of  1870,  by  which  the  procedure  in  such  cases  is  regu- 
lated. 

Sir  James  Winter,  Q.C.,  Her  Majesty's  Attorney  General,- 
was  heard  on  behalf  of  the  Superintendent  of  the  Peniten- 
tiary, and,  although  afforded  ample  opportunity  to  do  sor 
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offered  no  affidavits  in  contradiction  of  tho  substantial  aver- 
ments in  the  applicant's  affidavits  admitted  in  proof.  We 
have  therefore  to  accept  these  allegations,  contained  in  the' 
affidavits  of  the  prisoner  and  his  solicitor,  so  far  as  they  re- 
lute  to  the  proceeding  before  the  magistrate,  as  practically 
uncontradicted,  and  have  only  to  decide  whether  they  dis- 
close sufficient  to  show  that  these  proceedings  were  irregular 
and  improper,  and  as  Mr.  Morris  contends,  "in  direct  viola- 
tion uf  the  statute." 

The  common  law  does  not  permit  the  surrender  of  a  fugi- 
tive criminal,  or  as  Professor  Dicey  forcibly  states  and  illus- 
trates the  doctrine  in  his  work  on  The  Law  of  Constitution, 
p.  339,  4th  edition,  "  The  Crown  cannot,  except  under  sta- 
tute, expel  from  England  any  alien  whatever,  even  though 
he  were  a  murderer,  who,  after  slaughtering  a  whole  family 
at  Boulogne,  had  on  the  very  day  crossed  red-handed  to* 
Dover." 

It  is  necessary,  therefore,  to  look  closely  at  the  statute  by 
which  such  surrender  is  now  permitted,  and  the  procedure' 
of  the  arrest,  detention,  committal  and  surrender  of  suchr' 
a  criminal  is  regulated. 

This  statute  is  the  Act  referred  to  as  the  Extradition  Act 
of  1870  (amended  by  the  Extradition  Act  of  1873).  and  i* 
the  law  which  now  gives  effect  to  all  extradition  treaties 
between  Great  Britain  and  foreign  States.     It  is  almost  un- 
necessary to  point  out  that  such  an  Act  must  be  construed 
strictly,  and  that  all  its  various  provisions  must  be  substan- 
tially complied  with,  before  a  fugitive  criminal  can  be  sur- 
rendered.    In  this  case  it  cannot  be  contended  that  the* 
offence  of  which  the  prisoner  is  accused  is  not  an  "  extradi- 
tion crime  "  under  the  treaty  and  the  statute,  and  we  do  not 
intend  to  discuss  in  this  judgment  the  question  of  the  lega- 
lity or  otherwise  of  bis  arrest,  but  we  cannot  refrain  from4 
observing  on  the  fact  of  thd  irregularity  of  arresting  a  pri- 
soner and  detaining  him  in  an  ordinary  lock-up,  within  twcr 
hundred  yards  of  the  city  Police  Court,  for  nearly  a  week 
(from  the  18th  to  the  25th  of  April)  without  bringing  him* 
before  a  magistrate.    Such  a  proceeding  is  a  clear  violation 
of  our  mnnicipal  law,  and  we  have  to  express  our  surprise ' 
that  this  should  have  heen  permitted  by  the  the  chief  officer 
of  the  police  without  any  apparent  reason  or  excuse.     The 
prisoner  should  have  beeh  brought  forthwith  before  a  magis- 
trate, who  might  have  ordered  his  detention  until  the  arri- 
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val  of  the  foreign  warrant,  upon  the  same  evidence  that 
would  justify  his  apprehension  in  the  first  instance. 

Looking  then  at  the  statute  regulating  the  practice  in  ex- 
tradition cases,  wc  find  that  in  order  that  a  fugitive  criminal 
may  be  committed  for  an  extradition  crime,  to  be  surren- 
dered to  the  foreign  State,  a  requisition  from  a  representa- 
tive of  such  foreign  State  must  be  made  to  the  Secretary  of 
State  (the  Governor  in  a  Colony),  who  must  signify  the  fact 
of  such  requisition  to  a  magistrate. 

A  warrant  of  apprehension  may,  however,  be  issued  by  a 
magistrate,  and  the  criminal,  whether  accused  or  convicted 
of  a  crime,  arrested  either  (1)  upon  the  receipt  of  the  order 
referred  to  from  the  Governor,  and  on  such  evidence  as 
would  justify  the  magistrate  in  issuing  the  warrant,  if  the 
crime  had  been  committed  in  this  Colony  ;  or 

(2)  A  warrant  may  be  issued  by  the  magistrate  without 
the  receipt  of  any  such  order  from  the  Governor,  ou  such 
information  or  complaint,  and  on  such  evidence  or  after  such 
proceedings,  as  would  in  the  opinion  of  the  magistrate  issu- 
ing the  warrant,  justify  the  issue  of  the  warrant,  if  the  crime 
had  been  committed  or  the  criminal  convicted,  in  this  colony. 
In  the  latter  case  where  the  arrest  has  been  made  without 
the  receipt  of  the  order  from  the  Governor,  the  magistrate 
must  report  the  facts  and  evidence  to  the  Governor. 

If  the  criminal  has  been  arrested  on  a  warrant,  issued 
after  the  receipt  of  the  Governor's  order,  the  magistrate  will 
forthwith  hear  the  case,  and,  whenever  the  hearing  takes 
place,  the  magistrate  will  proceed  in  the  same  manner,  and 
with  the  same  jurisdiction  and  powers  as  if  the  prisoner  had 
been  brought  before  him  charged  with  an  indictable  offence 
committed  in  this  colony. 

If,  however,  the  prisoner  should  have  been  arrested  with- 
out the  order  of  the  Governor,  he  must  be  forthwith  brought 
before  the  magistrate,  who  will  fix  a  time  (having  due  re- 
gard to  all  the  circumstances  of  the  case)  within  which  he 
must  receive  the  order  of  the  Governor,  or  the  prisoner  must 
he  discharged.  In  the  meanwhile  the  prisoner  may  be  de- 
tained in  the  penitentiary  or  gaol,  and  upon  the  arrival  of 
the  Governor' 8  order,  within  the  time  fixed,  the  hearing  of 
the  case  will  be  proceeded  with  in  the  manner  above  indi- 
cated. 

In  the  case  of  a  fugitive  criminal  accused  of  a  crime,  the 
foreign  warrant  of  arrest  (duly  authenticated)  and  such  evi- 
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dence  as  would,  according  to  the  law  of  England,  justify  the 
magistrate  in  committing  the  prisoner  for  trial,  if  the  crime 
of  which  he  is  accused  had  been  committed  in  England, 
must  be  produced  before  the  magistrate  can  commit  him 
for  surrender. 

The  magistrate  must  receive  evidence,  if  tendered,  to  show 
that  the  offence  of  which  the  prisoner  is  accused  is — 

(1)  An  offence  of  a  political  character,  and 

(2)  Not  an  extradition  crime. 

In  the  case  of  a  prisoner  alleged  to  have  been  convicted 
of  an  extradition  crime,  if  such  evidence  be  produced  before 
the  magistrate  as  would,  according  to  the  law  of  England. 
prove  that  the  prisoner  has  been  convicted  in  the  foreign 
country,  the  magistrate  must  commit  him  for  surrender. 

If  the  magistrate  commits  a  fugitive  criminal  to  prison 
for  surrender  the  statute  enjoins  thut  the  magistrate  shall — 

(1)  Send  a  certificate  to  the  Governor  with  a  report,  and 

(2)  Inform  such  criminal  that  he  will  not  be  surrendered 
for  fifteen  days,  und  that  he  has  a  right  to  apply  for  a  habeas 
corpus 

Provided  that  the  above  procedure  has  been  substantially 
followed  and  the  criminal  be  committed  for  surrender  he 
will  be  handed  over  under  the  Governor's  warrant  to  the 
proper  authorities  of  the  foreign  State  at  the  expiry  of  fif- 
teen days,  unless  he  be  discharged  for  sufficient  cause  by  the 
Supreme  Court  during  its  sittings  (or  a  Judge  in  vacation) 
under  a  writ  of  habeas  corpus,  or  by  the  Governor. 

How  far  then,  in  this  case,  have  the  provisions  of  the 
Extradition  Acts  been  complied  with  in  their  essential  re- 
quirements, and  how  far  have  the  objections  of  the  pri- 
soner's counsel  been  sustained  by  the  affidavits,  depositions 
and  documents  before  us  ?  I  have  no  hesitation  in  saying 
that  a  moro  extraordinary  case  of  extradition  never  came 
before  a  court,  none,  at  least,  so  wanting  in  all  the  elements 
of  compliance  with  the  statute  and  proof  of  the  commission 
of  any  offence. 

I  do  not  care  to  comment  further  on  the  conduct  of  the 
police  in  delaying  to  bring  the  accused  before  a  magistrate, 
but,  when  so  brought,  he  is  committed  under  the  warrant, 
produced  with  the  return  to  the  writ,  without — 

1.  An  order  from  the  Governor  or  the  production  of  any 
foreign  warrant,  requisition  or  other  document ; 

2,  Without  the  magistrate  having  fixed  any  time  for  the 
production  of  the  warrant  or  order  from  the  Governor ; 
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3.  Without  the  magistrate  informing  the  prisoner  that  he 
-had  fifteen  days  within  which  to  apply  for  a  habeas  corpu*. 

It  is  alleged  by  Mr.  Morris,  Q.C.,  in  his  affidavit,  that  the 
magistrate  suited  that  the  warrant  under  which  the  prisoner 
is  now  held  was  merely  a  warrant  of  commitment  in  the 
nature  of  a  remand,  which  he  probably  would  have  the  right 
to  make,  provided  the  Governor's  order  had  not  been  re- 
.  caivcd,  or  pending  the  arrival  of  the  foreign  requisition.  I 
am  inclined  to  the  belief  that  this  is  substantially  the  cor- 
rect version  of  what  took  place — first,  because  the  statement 
in  the  affidavit  is  uncontradicted ;  and  secondly,  because  it 
is  very  difficult  to  believe,  on  account  of  its  improbability, 
that  a  learned  gentleman  of  Judge  Conroy's  recoguized 
ability  and  known  experience  would  have  issued  a  final 
warrant  of  commitment  for  surrender  upon  the  depositions 
which  Sir  James  Winter  has  tendered  to  this  Court  as  the 
.  only  evidence  upon  which  the  magistrate  signed  the  warrant 

What  was  that  evidence  ?  Briefly  stated,  as  set  forth  in 
the  depositions  of  Chief  of  Police  McCowen  and  Inspector 
Sullivan,  it  was  to  the  effect  that  cablegrams  had  been  re- 
ceived from  the  Sheriff  of  Utica,  New  York,  U.S.A ,  inform- 
ing the  former  that  Israel  Goldstein  was  "  wanted  for  two 
charges  of  rape  in  the  first  degree,"  that  he  had  "  skipped 
his  bail  of  six  thousand  dollars,  and  that  two  hundred  dol- 
lars reward  was  offered  for  his  capture;  that  lie  was  re- 
ported in  the  town  of  St.  John's;  that  extradition  papers 
were  being  prepared ;  that  the  Sheriff  of  Utica  was  visiting 
the  colony  for  the  extradition  of  the  prisoner,  and  asking 
that  the  prisoner  be  held."  Subsequently  Inspector  Sulli- 
van deposed  that,  after  his  arrest  and  while  in  the  lock-up, 
the  prisoner,  who  had  been  previously  passing  under  the 
name  of  Max  Greenberg,  acknowledged  to  liim  that  his 
name  was  Israel  Goldstein,  that  he  had  come  from  Utica. 
where  he  had  been  a  baker  by  trade,  and  that  while  in 
Utica  a  charge  of  rape  had  been  made  against  him. 

The  sufficiency  of  such  evidence  for  the  purpose  of  ex- 
tracting a  warrant  of  arrest  is  not  now  under  consideration, 
but,  though  the  magistrate  might  be  justified  in  issuing  his 
warrant  of  apprehension  on  such  evidence,  we  are  clearly  of 
opinion  that  such  evidence  was  wholly  insufficient  to  finally 
commit  the  accused  for  surrender.  On  a  hearing  before  a 
magistrate  such  evidence  would  not  be  admissible,  certainly 
not  the  cablegrams  to  the  Chief  of  Police,  and,  as  to  the 
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.-admissions  of  the  accused  to  the  Inspector  of  Police,  the 
magistrate  should  not  have  admitted  them  in  that  form 
until  after  due  proof  of  the  circumstances  under  which 
euch  admissions  were  obtained  and  made.  We  cannot  too 
-strongly  condemn  this  practice  of  extracting  confessions 
from  accused  prisoners  by  constables  and  others  in  autho- 
rity. This  Court  has  had  ou  other  occasions  to  advert  to 
this  growing  evil,  and  we  hope  that  the  Chief  of  Police  will 
issue  his  instructions  to  his  officers  and  constables  that  this 
reprehensible  practice,  lately  severely  condemned  by  the 
judges  in  England,  shall  have  no  place  in  our  police  system } 
and  that,  as  soon  as  possible  after  his  arrest,  and  without  in- 
terrogating him  about  the  offence  for  which  he  is  arrested,  a 
prisoner  should  be  brought  before  the  nearest  police  magis- 
trate. The  police  authorities  in  this  colony  have  no  neces- 
sity to  adopt  such  unfair  and  un-British  modes  of  dealing 
with  prisoners;  and,  if  they  are  sometimes  necessitated  to1 
-copy  some  of  the  French  or  other  foreign  police  systems  for 
the  detection  of  crime,  they  need  not  be  those  portions  which 
Are  the  most  vicious,  and  most  in  conflict  with  the  spirit  of 
our  laws.  In  this  connection  we  are  forcibly  reminded  of 
the  language  of  Sir  Edward  Clarke  in  his  admirable  work 
on  Extradition,  where,  referring  to  the  case  of  Lamirandc, 
he  says :  '•  The  case  showed  that  so  far  as  the  safeguards 
provided  by  Extradition  Treaties  are  left  to  the  enforcement 
of  Government  officials  they  are  of  no  great  value.  In 
those  matters  tlie  persons  employed  to  obtain  the  surrender 
have  generally  very  strong  reasons  for  effecting  it,  whether 
in  accordance  with  the  treaty  or  in  violation  of  it,  and  they 
are  aware  that  the  public  feeling,  without  which  it  is  very 
difficult  to  induce  a  Secretary  of  State  to  act,  is  not  likely 
to  be  greatly  excited  on  behalf  of  a  fugitive  criminal." 

In  this  case  there  does  not  seem  to  be  any  excuse  for  the 
irregular  manner  in  which  the  prisoner  was  dealt  with  by 
the  police,  in  keeping  him  a  week  in  custody  after  his  arrest 
without  bringing  him  before  a  magistrate,  nor  for  the  ab- 
sence of  that  testimony  in  proof  of  the  commision  of  the 
u  extradition  crime,"  which  Sir  James  Winter  says  arrived 
here  about  the  last  day  of  April  with  the  United  States' 
officials.  According  to  the  statement  of  Sir  James  Winter, 
the  surrender  of  the  accused  is  demanded  upon  two  charges 
of  "  rape  in  the  first  degree,"  for  which  true  bills  have  been 
found  by  a  grand  jury  in  the  State  of  New  York,  under  de- 
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positions  showing  the  commission  of  that  offence,  for  which 
the  prisoner  was  committed  for  trial  by  a  magistrate  in 
Utica,  and  that  the  prisoner  is  out  on  bail  of  $6,000  to  take 
his  trial  before  the  proper  triflunal.  If  this  be  so,  the 
magistrate  will,  upon  due  proof  of  these  foreign  depositions 
and  other  documents,  have  no  difficulty  in  committing  him 
for  surrender.  This  colony,  in  common  with  every  other 
portion  of  the  Empire,  will,  I  hope,  perform  its  part  of  the 
International  compact,  and  see  that  criminals  will  no  longer 
find  "sanctuary"  within  our  shores,  but  that,  upon  demand 
by  what  Vattel  quaintly  terms  "  letters-rogatory,"  the  local 
authorities,  judicial  and  governmental,  will  be  prepared  to 
carry  out,  in  its  letter  and  spirit,  the  Treaty  of  Extradition, 
which,  in  the  words  of  Mr.  Justice  Story,  referring  to  the 
importance  of  such  a  law  : 

"  Is  a  power  most  salutary  in  its  general  operation  by  dis- 
couraging crime  and  cutting  off  the  chances  of  escape  from 
punishment.  It  will  promote  harmony  among  the  States 
and  increase  the  general  seuse  of  the  blessing  of  the  National 
Government.  It  will,  moreover,  give  stiength  to  the  great 
moral  duty  which  neighbouring  States  especially  owe  to  each 
other,  by  elevating  the  policy  of  the  mutual  suppression  of 
crime  into  a  legal  obligation.  Hitherto  it  has  proved  as 
useful  in  practice  as  it  is  unexceptionable  in  character." — 
(Story,  on  the  American  Constitution). 

We  must  be  careful,  however,  that  in  thus  elevating  a 
" moral  duty"  into  a  "legal  obligation,"  and  in  our  desire  to 
serve  our  neighbours,  we  do  not  lay  ourselves  open  to  the 
charge  of  violating  our  own  law — the  statute  law  of  the 
land.  Nations,  like  individuals,  should  "  be  just  before  they 
are  generous,"  and  it  is  preferable  that  public  malefactors 
like  Goldstein  should  be  at  large  than  that  the  laws  should 
be  wrested  from  their  intention  by  loose  interpretation  or 
open  violation,  because  the  crime  charged  is  a  revolting  one 
and  the  cri*mnal  is  an  outcast  Bussian  Jew. 

The  cases  cited  in  Kent  and  Story  and  more  modern 
American  Commentators,  show  how  jealous  are  the  Courts 
of  the  neighbouring  Kepublic  of  a  strict  interpretation  of 
Extradition  Treaties  and  Acts, 

For  these  and  the  other  reasons  put  forward  by  the  pri- 
soner's counsel,  the  Chief  Justice  and  I  concur  that  the  pri- 
soner must  be  discharged. 

I  desire  to  say,  however,  that  my  observations  as  to  the 
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practice  are  based  upon  the  supposition  that  the  magistrate 
has  the  jurisdiction  of  the  magistrate  in  England,  and  I  am 
not  without  doubt  that  a  magistrate  in  this  country  has  any 
such  jurisdiction.  I  am  not  without  considerable  doubt  that 
the  powers  and  authorities  vested  in  the  magistrate  in  Eng- 
land are  not  to  be  exercised  in  the  colony  by  the  Governor, 
and  I  hold  myself  open  to  fiuther  argument  on  this  point  in 
some  future  case. 

Mr.  Morris,  Q.C.,  for  the  prisoner  Goldstein. 

Sir  J.  S.  Winter,  Q.C,  (Attorney  General),  for  the  Gover- 
nor of  the  Penitentiajy. 


In  Re  WINDING-UP  OF  COMMERCIAL  BANK 
and  TRUSTEES'  COMMISSION. 

1899,  January.      By  the  Court 

Insolvency  —  Trustees  commission  —  Winding-up  insolvent  estate  of  Commercial 
Bank  under  Winding-up  Act— Principle  upon  which  trustees1  Com- 
mission is  allowed— Right  of  trustee  to  charge  brokerage. 

Notwithstanding  that  the  amount  of  compensation  usually  allowed  to  trus- 
tees of  insolvent  estates  under  the  provisions  of  cap.  90  of  the  con.  stat.r 
[second  series],  entitled  "Of  Insolvency/'  has  usually  been  determined  by 
the  Court  after  realization  and  final  accounting,  yet,  where  from  the  nature 
of  the  estate,  daily  attention  and  supervision  was  required,  the  Court 
ordered  compensation  to  be  paid  the  trustees  as  the  work  of  winding-up 
proceeded,  in  the  nature  of  an  annual  payment,  subject  to  certain  limita- 
tions and  final  adjustment.  A  trustee  is  not  permitted  to  charge  for  his 
services  as  broker  in  any  matter  connected  with  his  office. 

This  is  an  application  on  behalf  of  the  trustees  of  the 
Commercial  Bank  of  Newfoundland  to  have  the  amount  due 
to  them  as  compensation  for  their  services  as  such  trustees 
ascertained. 

The  Commercial  Bank  suspended  payment  on  the  10th  of 
December,  1894,  and  by  Act  58  Vic,  cap.  3,  it  was  enacted 
17 
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that  it  should  be  wound  up  as  aud  from  that  date.  Sec  4 
provided  for  the  vesting  of  the  assets  and  effects  of  the  de- 
funct Rmk  in  three  trustees,  one  of  whom  was  to  be  elected 
by  its  shareholders,  a  second  was  to  be  appointed  by  the 
Supreme  Court  upon  the  nomination  of  a  majority  of  the 
•creditors,  and  the  third  was  to  be  appointed  by  the  Gover- 
nor in  Council.  By  section  2  it  was  enacted  that  the  pro- 
visions of  chapter  90  of  the  consolidated  statutes,  entitled 
"Of  Insolvency,"  should  apply  to  the  winding-up  of  the 
Bank  in  the  same  manuer  as  they  now  apply  to  individuals 
and  partnerships,  and  that  the  principles  of  said  chapter  and 
of  the  general  law  of  insolvency  should,  to  the  same  extent* 
be  applicable  to  claims  against  the  Bank,  as  they  would  have 
been  to  an  insolvent  individual  or  partnership. 

In  January,  1895,  the  late  James  P.  Fox  was  appointed 
by  the  Governor  in  Council  as  one  of  the  trustees.  On  the 
31st  of  same  month  the  late  Maurice  Fenelon  was  appoiuted 
as  trustee  by  the  shareholders  of  the  Kink.  In  February, 
1895,  Robert  L  Man*  was  nominated  by  the  creditors  as 
trustee,  and  such  nomination  was  confirmed  by  the  Supreme 
Court  on  the  19th  of  said  month. 

Maurice  Fenelon  died  on  the  31st  of  January,  1597,  and 
March  of  that  year  James  P.  Fiu-lnncr  was  appointed  by  the 
shareholders  to  succeed  him.  In  the  month  of  October, 
]  897,  James  P.  Fox  resigned  his  office  jis  trustee,  and  on 
February  27th.  1899,  he  died. 

In  1895  an  application  was  made  on  behalf  of  the  trustees 
for  payment  to  them  of  a  fixed  annual  sum  on  account  of 
the  amount  that  would  be  due  to  them  when  the  estate  of 
the  Bank  was  realized  and  ready  for  distribution,  and  on  the 
27th  of  September  of  that  year  the  Court  made  the  follow- 
ing order  upon  the  application  : 

"We  have  carefully  enquired  into  and  considered  the 
statements  of  the  petitioners,  and  although  the  amount  of 
compensation  allowed  to  trustees  has  usually  been  deter- 
mined by  the  Court  after  realization  and  final  accounting, 
yet  in  this  matter,  from  the  character  of  the  business  re- 
quiring daily  attendance  and  supervision,  we  think  the  trus- 
tees are  entitled  at  present  to  be  compensated  as  the  work 
of  winding-up  is  proceeding.  We  therefore  allow  to  each  of 
the  trustees  at  the  rate  of  $1600  per  annum  from  the  time 
they  respectively  entered  upon  the  discharge  of  their  duties 
until  further  arrangement,  and  that  Mr.  Fox  be  allowed  in 
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.addition  for  the  special  services  he  has  admittedly  rendered 
.and  is  rendering  at  the  rate  of  $800  per  anuum. 

Under  the  authority  of  this  order  the  trustees,  up  to  the 
.end  of  July,  1898,  were  paid  the  following  sums : 

James  P.  Fox  ...  ...  $7,131.30 

Maurice  Fenelon    ..  ...     3,366.67 

Robert  L.  Mare      ...  ...     5,650.09 

James  P.  Furlong   . .  ...     2,720.00 


$18,868.06 


In  July,  1898,  an  application  was  made  to  the  Court  for 
-the  purpose  of  hastening  the  realization  of  winding  up  the 
Bank  estate,  and  on  the  18th  of  August  of  that  year  an  order 
was  made  on  the  trustees  to  file  their  accounts,  and,  pending 
the  filing  and  examination  of  these  accounts,  the  operation 
.of  the  order  of  September  27th,  1895,  for  the  payment  of 
remuneration  to  the  trustees  was  suspended.  In  obedience 
to  this  order  the  trustees  filed  their  accounts  covering  a 
-period  from  the  10th  of  December.  1894,  when  the  Bank 
suspeuded  payment,  to  the  3 1st  December,  1898.  These 
^accounts  were  referred  to  Mr.  Browning,  as  master,  who  filed 
his  report  upon  them  on  the  8th  of  August  last. 

From  this  report  and  from  the  affidavit  of  Robt.  L.  Mare, 
used  on  the  present  application,  we  find  that  from  the  10th 
.of  December,  1894,  to  the  31st  December,  1898,  the  trus- 
tees realized  and  collected  the  total  sum  of  $973,438.78.  Of 
this  sum  $769,303.83  had  been  collected  up  to  the  time  of 
ifche  death  of  Mr.  Fenelon,  $81,556.47  between  the  time  of 
Mr.  Fenelon 's  death  and  the  resignation  of  Mr.  Fox,  and  the 
balance  between  Mr.  Fox's  resignation  and  the  31st  Decem- 
ber, 1898 

Upon  the  present  application  all  putties  interested  were 
jepresented  by  counsel,  Mr.  Johnson,  Q.  C,  appeared  for 
Messrs.  Mare  and  Furlong ;  Mr.  Morris,  Q.C.,  for  the  estate 
x>i  Fox  ;  Mr.  Kent  for  the  estate  of  Fenelon,  aud  Mr.  Hor- 
wood,  Q.C.,  for  certain  of  the  creditors  who  had  originated 
the  proceedings  requiring  the  trustees  to  file  their  accounts. 
-On  behalf  of  the  trustees  generally  it  was  contended  that 
the  arrangement  for  payment  of  salary  was  temporary  in  its 
nature  and  that  their  remuneration  should  be  by  way  of  a 
^commission  on  the  gross  amount  realized.  On  behalf  of  the 
creditors  it  was  contended  that  the  arrangement  for  payment 
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of  salary  was  definite  and  final  and  should  not  be  disturbed 
unless  exceptional  circumstances  intervened ;  that  no  excep- 
tional circumstances  had  been  shown  ;  that  from  the  time  of 
suspension  of  payment  of  salary  (August  1898),  the  amount 
allowed  should  be  reduced ;  and  that  for  future  services  the 
trustees  should  compensated  by  a  commission  on  the  amount 
realized.  On  the  part  of  the  trustees  stress  was  laid  on  the 
magnitude  and  responsibility  of  their  trust,  the  disordered 
condition  of  the  books  of  account,  and  other  matters  set 
forth  in  Mr.  Mare's  affidavit.  On  the  part  of  the  creditor* 
Attention  was  called  to  the  fact  that  nearly  one-half  of  the 
gross  amount  realized  had  been  paid  out  to  one  preferential 
creditor,  and  to  what  the  creditors  considered  the  large  ex* 

Kmditure  incurred  in  collecting  and  realizing  the  estate, 
one  of  the  parties  interested  appeared  to  be  willing  to  com- 
mit themselves  to  any  definite  statement  as  to  the  rate  of 
commission  which  ought  to  be  allowed  to  the  trustees  or  as 
to  the  basis  upon  which  the  amount  allowed  should  be  dis- 
tributed among  them,  but  practically  left  the  Court  to  find 
for  itself  the  best  possible  solution  of  these  questions. 

On  behalf  of  Mr.  Fox  it  was  contended  that  the  ad- 
ditional sum  of  $800  per  annum,  allowed  to  him  by  the 
order  of  September  27th,  1895,  was  for  the  performance  of 
extra  and  special  services  outside  his  duties  as  trustee,  and 
that  this  sum  ought  not  to  be  charged  against  Mr.  Fox  as 
part  of  the  commission  allowed  to  him,  but  should  be  charged 
against  the  general  estate  of  the  bank  as  part  of  the  legiti- 
mate expenses  of  winding  up.  This  contention  was  admitted 
by  counsel  for  the  creditors,  who  expressed  their  desire  that 
the  extra  yearly  allowance  should  be  dealt  with  on  that 
basis 

Counsel  for  creditors  further  stated  that  after  examining 
the  accounts  filed,  and  obtaining  all  necessary  information 
from  the  trustees  concerning  them,  they  were  satisfied  with 
the  manner  in  which  the  trustees  had  discharged  their 
duties. 

Upon  these  facts  we  have  (1)  to  ascertain  and  fix  what, 
according  to  law,  will  be  reasonable  and  proper  remunera- 
tion to  the  trustees  for  their  services ;  and  (2)  to  distribute 
the  amount  so  fixed  among  the  several  trustees  or  their  re- 
presentatives in  such  a  manner  as  will  be  equitable. 

As  to  the  first  question  the  solution  of  it  is  rendered  less 
difficult  by  the  admission  on  the  part  of  the  creditors,  after 
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,a  thorough  aud  exhaustive  examination  of  the  accounts,  that 
they  are  satisfied  with  the  manner  in  which  the  trustees 
have  discharged  their  duties.     Although  the  creditors  who 

•were  active  in  promoting  these  proceedings  represent  a  mino- 
rity of  the  total  number  of  the  bank  creditors,  we  look  upon 
them  in  these  proceedings  as  representing  the  whole  of  the 

.creditors  as  a  class,  and  in  estimating  the  value  of  the  ser- 
vices rendered,  we  do  so  upon  the  basis  of  trustees  whose 
duties  have  been  performed  with  satisfaction  of  their  cestui* 

.que  trustent. 

In  our  opinion  it  is  quite  clear  that  the  order  of  Septem- 
ber 27th,  1895,  was  merely  a  temporary  arrangement  pend- 
ing the  further  development  of  the  winding  up  and  liquida- 
tion of  the  bank  estate.   It  states  definitely  that  the  payment 

-of  the  yearly  allowance  was  only  to  continue  "  until  further 

.arrangement/'  and  at  that  time  it  would  have  been  irapracti- 

. cable  to  obtain  any  reliable  data  upon  which  to  base  a  deci- 
sion as  to  the  amount  of  compensation  to  which  the  trustees 

-would  be  entitled  at  the  close  of  the  winding  up.  It  re- 
mains, therefore,  for  us  to  fix  the  amount.    This  must  be 

.done  in  accordance  with  the  principles  of  our  insolvency  law 

.and  practice,  which,  by  the  section  of  the  Winding-up  Act 
already  referred  to,  are  incorporated  into  said  Act.  Section 
15  of  chapter  83  of  the  Consolidated  Statutes  provides  that 
the  trustees  of  an  insolvent  estate  shall  be  entitled  to  such 

♦compensation  not  exceeding  five  per  cent  on  the  realized 
value  of  assets,  over  and  above  the  actual  and  reasonable  ex- 
penses and  disbursements,  as  the  Court  may  allow.    Here  it 

-will  be  seen  that  five  per  cent,  is  the  maximum  remunera- 
tion allowed,  and  in  the  practice  of  the  Court  this  rate  has 

.only  been  allowed  in  the  case  of  small  estates.  In  large  es- 
tates the  Court,  in  fixing  the  remuneration,  has  taken  into 

.consideration  the  labour  and  responsibility  which  devolved 
upon  the  trustees,  their  conduct,  the  length  of  time  em- 
ployed, the  amount  realized  and  all  other  material  circum- 
stances surrounding  the  realization  of  the  estate.  Acting 
upon  these  principles  and  after  carefully  considering  the 
report  of  Mr.  Browning  and  the  arguments  of  counsel,  we 

Jiave  come  to  the  conclusion  that  a  commission  of  two  and 

.one-half  per  cent,  upon  the  gross  amount  realized  and  col- 
lected will  be  reasonable  and  proper  {remuneration  to  the 

{trustees  for  their  services,  ' 

As  to  the  basis  upon  which  this  amount  should  be  distri- 
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buted  among  the  trustees  two  methods  have  beeii  suggested. 
One  method  would  be  to  distribute  the  amount  rateably 
among  the  several  trustees  according  to  the  amounts  realized 
and  collected  during  the  respective  periods  of  their  tenure' 
of  office.  The  other  was  suggested  by  Mr.  Anderson,  one  of 
the  creditors  represented  on  this  application,  who  proposed 
to  distribute  the  commission  among  the  several  trustees  on 
the  basis  of  the  length  of  time  during  which  each  truster 
held  office.  Wc  have  carefully  considered  both  methods  and 
incline  to  the  opinion  that  in  the  present  case  the  latter  will 
be  more  equitable  in  its  operation,  and  in  making  the  distri- 
bution, while  we  have  not  followed  this  method  so  closely  a* 
to  make  the  result  a  matter  ef  exact  calculation,  we  have- 
practically  accepted  it  as  the  basis  for  distribution 

On  this  basis  the  amount  payable  to  each  of  the  trustees* 
will  be  as  follows : — 

James  P.  Fox  . .  $6,400  00 

Maurice  Fenelon   ..  ..     4,600  00 

Robert  L.  Mare     . .  . .     8,937  22 

James  P.  Furlong  . .  . .     4,400  00 

$24,337  22 

From  this  amouut  must  l»e  deducted  the  sums  drawn  out 
account  by  each  of  the  trustees,  and,  in  the  case  of  Mr.  Fox,- 
be  must  be  credited  with  the  extra  remuneration  at  the  rate 
of  $800  per  annum  allowed  by  the  order  of  September  27th,- 
1895     As  the  payment  of  this  extra  remuneration  was  not 
opposed  by  the  creditors  upon  the  original  Application,  an* 
is  now  expressly  assented  to  by  them  upon  the  present  ap- 
plication, we  see  no  reason  for  disturbing  the  arrangement 
made  in  1895.    The  extra  remuneration  will,  therefore,  her 
chargeable  against  the  general  estate  of  the  bank  as  part  of 
the  expenses  of  liquidation. 

The  result  of  our  findings  as  above  is  that  there  is  now 
due  to  the  trustees  or  their  representatives  the  following 
sums : — 

To  representatives  James  P.  Fox  . .  $1,468  70 
To  representatives  Maurice  Fenelon  . .  1,233  33 
To  Robert  L.  Mare  .  ..  ..     3,287  13 

To  James  P.  Furlong  . .  . .     1,680  00 

This  will  more  clearly  appear  upon  reference  to  the  de- 
tailed statement  hereto  annexed.     As  a  matter  of  course 
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the  amounts  due  to  the  representatives  of  Messrs.  Fox  and 
Fenelon  will  be  paid  to  thein  at  once,  but  in  the  case  of 
Messrs.  Mare  and  Fenelon  a  balance  must  be  reserved  to 
ensure  a  speedy  and  satisfactory  realization  and  winding-up 
of  the  residue  of  the  estate.  We,  therefore,  order  that  the 
Bum  of  $2,287.13  be  paid  to  Mr.  Mare  (less  the  sum  of 
$1,112.03  hereinafter  referred  to),  leaving  a  balance  at  hi* 
credit  of  $1,000,  and  that  the  sum  of  $680  be  paid  to  Mr. 
Furlong,  leaving  a  balance  at  his  credit  of  $1,000 ;  and  we 
wish  it  to  be  clearly  understood  that  no  further  amount  will 
be  paid  to  either  of  the  trustees  on  account  of  their  remu- 
neration until  the  estate  is  ready  for  final  winding  up  and 
distribution. 

Two  other  matters  call  for  observation.  The  first  is  in 
reference  to  a  sum  of  $1,103.03  paid  to  Mr.  Mare  for  broker- 
ages upon  sales  made  by  him  of  property  of  the  bank  estate* 
On  behalf  of  Mr.  Mare  it  was  shown  that  no  loss  has  ac- 
crued to  the  estate  by  reason  of  his  having  received  these 
brokerages,  as  if  he  had  not  received  them  the  same  amounts 
would  have  to  be  paid  to  some  other  broker.  This,  however, 
does  not  justify  the  payment  to  Mr.  Mare  of  the  sums  in 
question  in  the  face  of  the  very  stringent  rule  of  law  which 
forbids  a  trustee  charging  for  hi*  nervines  as  a  broker  in  any 
matter  connected  with  his  office.  The  law  expressly  declares 
that  in  the  absence  of  any  special  authority  contained  in  the 
instrument  of  trust,  a  trustee  or  executor  who  happens  to 
be  a  broker,  commission  agent  or  auctioneer,  can  make  no- 
profit  in  the  way  of  his  business  from  the  estate  committed 
to  his  charge.  We  must,  therefore,  disallow  this  charge,  and 
this  amount  must  be  repaid  by  Mr.  Mare  to  the  funds  of 
bank  out  of  the  balance  of  $2,287.13  standing  at  his  credit 
on  account  of  his  commission. 

The  other  matter  to  which  we  desire  to  call  the  attention 
of  the  creditors  and  of  the  trustees  is  the  necessity  for  speed* 
ily  realizing  and  winding-up  the  residue  of  the  estate.  In 
this  there  should  be  the  fullest  co-operation  and  complete 
harmony  of  action  between  the  trustees  and  the  creditors. 
The  latter  are  the  only  persons  interested  in  the  result  of 
the  liquidation  of  the  Bank,  and  their  object  is  to  obtain  the 
pittance  still  due  to  them  with  the  least  possible  margin  of 
expense  and  delay.  In  this  connection  it  has  occurred  to 
ns  that  the  appointment  of  a  committee  of  inspection  (of 
-say,  three  creditors)  might  tend  to  hasten  the  final  wining* 
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up  of 'the  estate.  There  ought  to  be  no  difficulty  in  finding 
three  capable  business  men  among  the  creditors  who  would 
t>e  willing  to  give  their  assistance  gratuitously  in  this  con* 
section,  and  if  this  suggestion  commends  itself  to  the  credi- 
tors, the  Court  will  have  no  objection,  upon  a  proper  appli- 
cation, to  confirm  the  appointment  of  such  a  committee  and 
to  define  its  duties. 

The  only  other  question  is  that  of  the  costs  of  these  pro- 
ceedings, commencing  with  the  application  against  the  trus- 
tees to  file  their  accounts.  As  these  proceedings  were  for 
the  benefit  of  the  estate  and  for  the  purpose  of  hastening  its 
winding-up  and  liquidation,  we  think  that  the  costs  of  all 
the  parties  as  between  party  and  party  should  be  paid  out 
of  the  estate. 


Statement  for  Settlement  of  Trustees'  Accounts, 
December  31,  1898. 

(Referred  to  in  the  preceding  Judgment) 

James  P.  Fox: 

Proportion  of  commission     . .  . .  $6,400  00 

Extra  remuneration  for  two  years  and 

nine  months,  at  $800  per  annum    ...     2,200  00 


$8,600  00 
Less  amount  received  to  date  . .     7,131  30 


Balance  due  ...  ...  $1 ,468  70 


Maurice  Fenelon: 

Proportion  of  commission  . .  $4,600  00 

Less  amaunt  received  to  date  . .     3,366  67 


Balance  due  . .  $1,233  33 
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Robert  L.  Mare  : 

Proportion  of  commission     . .  . .  $8,937  22 


Less  amount  received  to  date  ...  35,650  09 

Less  brokerage  ordered  to  be  refunded.     1,112  03 
Less  amount  to  be  retained  until  final 

winding  up        ..  ...  ...     1,000  00 


Amount  now  payable 
James  P.  Furlong: 

Proportion  of  commission 

Less  amount  received  to  date 

Less  amount  to  be  retained  until  final 

winding  up 


Amount  now  payable 

Mr  Johnson,  Q.C.,  for  Messrs.  Mare  and  Furlong. 
Mr.  Morris,  Q.C.,  for  the  representative  of  Jas.  P  Fox. 
Mr.  Kent  for  the  representatives  of  Maurice  Feuelon. 
Mr.  Horwood,  Q.C.,  for  creuioors. 


$7,762  12 

$1,175  10 

$4,400  00 

$2,720  00 
1,000  00 

$3,720  00 

$680  00 
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THE  DOMINION  S.  S.  CO.  v.  PORTER  (Master) 
and  Crkw  of  "NORTHERN  LIGHT" 

1899,  January.     Hox  Mr.  Justice  M orisox. 

Skipping— Salvage— Award —Apportionment 

A  fishing  schooner  of  ninety-six  tons  with  a  crew  of  twelre  men  went  to  thr 
wreck  of  the  passenger  steamer  Scotsman  ashore  on  the  north  east  coast  of 
Newfoundland  in  the  Straits  of  Belle  Isle,  and  salred  two  hundred  and 
eforen  packages  rained  at  $7,749.59,  of  which  some  half  was  awarded  the 
salrors ;  in  a  suit  instituted  against  the  owners  of  the  vessel,  the  Court 
directed  that  the  award  he  apportioned  amongst  the  owner  and  crew  and 
master  of  the  salving  schooner  upon  the  principle  as  if  the  amount  of  the 
award  formed  part  of  the  earnings  of  the  schooner  on  her  fishing  voyage* 
with  the  exception  of  an  extra  allowance  to  the  captain  for  the  extra  care 
and  responsibility  thrown  upon  him  in  performing  the  mirage  services. 

This  is  an  action  taken  by  the  plaintiffs  to  determine  the 
amount  of  compensation  due  to  the  defendants  for  the  sal- 
▼age  by  them  of  certain  goods  from  the  wreck  of  the  s.  s. 
Scotsman,  which  went  on  shore  at  Belle  Isle  in  the  month  of 
September  last.  The  defendants  iu  their  schooner  Northern 
Light  went  to  the  wreck  for  the  purpose  of  salving  cargor 
and,  at  the  request  of  the  captain  of  the  Scotsman,  who 
wanted  the  passengers'  baggage  saved  first,  they  salved  and 
took  on  board  their  schooner  among  other  cargo  211  pack- 
ages of  baggage.  When  the  schooner  was  loaded  the  master 
of  the  Scotsman  signed  and  gave  to  the  master  of  the  Nor- 
thern Light  the  following  memorandum  : 

"  Belle  Isle,  Sept.  28, 1899. 

"  The  cargo  of  the  schooner  Northern  Light,  consisting  of 
211  packages  of  baggage,  27  cases  of  general  merchandize 
and  a  quantity  of  silverplated  ware,  which  the  captain  thereofr 
Walter  Porter,  has  legally  salved  from  the  wreck  of  the  s.  a 
Scotsman,  and  agreed  to  deliver  in  good  order  at  Change  Is* 
lands  on  the  usual  salvage  agreement" 

While  the  salvage  services  were  being  rendered  the  Scots- 
man was  on  her  beam  ends  on  the  rocks  and  in  danger  of 
breaking  up  at  any  moment  The  weather  was  rough  and 
foggy,  with  the  wind  blowing  in  from  sea  towards  the  wreck. 
The  place  where  the  Scotsman  lay  was  open  to  every  change 
of  wind  and  sea,  There  was  no  anchorage,  and  the  Northern 
Light,  in  attempting  to  anchor  with  a  line  for  the  sake  of 
quick  and  easy  handling,  lost  a  line  and  anchor  valued  at 
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$60,  The  defendants  were  engaged  for  five  days  and  five 
nights  in  salving  the  goods,  and  it  took  three  days  to  carry 
them  to  change  Islands  and  deliver  them  there.  When  they 
returned  to  the  scene  of  the  wreck  they  found  that  the  Scots- 
man  had  sunk  in  deep  water  and  that  only  the  top  of  one  of 
her  spars  showed  above  water. 

The  goods  salved  were  then  taken  to  St.  John's  and  the 
defendants,  by  mntual  agreement  between  the  parties,  re- 
ceived one-half  of  the  value  of  the  27  cases  of  general  mer- 
chandize and  of  the  silverware  for  the  salvage  of  these  goods. 
The  211  packages  of  baggage  were  appraised  at  St.  John's 
by  Mr.  John  E.  Robertson  on  behalf  of  the  plaintiffs  and 
Mr.  John  H.  LeMessurier  on  behalf  of  the  defendants,  with 
the  assistance  of  Mr.  Sleater,  a  local  jewel ?r.  The  total 
value  of  the  211  packages  as  agreed  upon  by  both  appraiser* 
was  $7 ,749.59,  and  the  parties  having  failed  to  agree  as  to 
the  amount  to  which  the  defendants  are  entitled  for  salvage 
services,  this  action  is  taken  to  determine  the  amount.  It 
also  appeared  in  evidence  that  goods  had  been  salved  from 
the  wreck  of  the  Scotsman  by  two  other  schooners  (the  Bloom- 
ing Rose  and  Welcome  Home),  and  that  the  plaintiffs  had 
paid  these  schooners  one  half  of  the  value  of  the  goods  saved 
by  them  as  compensation  for  their  services. 

Upon  these  facts  I  have  very  little  difficulty  in  coming  to- 
the  conclusion  that  the  defendants  are  entitled  to  receive 
one-half  of  the  value  of  the  211  packages  of  baggage  as  com- 
pensation for  their  services.  The  plaintiff's  have  themselves 
fixed  this  rate  by  agreeing  to  it  in  the  case  of  the  other  goods- 
included  in  the  memorandum  of  September  28th,  and  by 
settling  with  the  Blooming  Rose  and  Welcome  Home  on  that 
basis.  The  same,  considerations  which  induced  the  plaintiffs 
to  pay  one-half  salvage  for  the  general  merchandize  and 
silverware  ought,  I  think,  to  hold  good  in  the  case  of  the 
baggage.  All  the  goods  were  in  the  same  danger  and  for 
their  salvage  required  the  same  degree  of  skill  and  labor. 
In  any  case,  judged  by  the  considerations  which  ought  to- 
influence  the  Court  in  awarding  salvage  compensation,  the 
proportion  of  one  half  in  this  case  would  probably  not  be 
considered  excessiva  The  goods  were  in  hourly  danger  of 
being  destroyed  and  they  were  to  all  intents  and  purposes 
derelict  It  is  true  that  they  were  in  charge  of  the  master 
of  the  Scotsman  and  some  of  his  crew,  but  they  had  no  means 
of  salving  them,  and  if  the  defendants  and  other  schooners- 
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had  not  appeared  on  the  scene  the  goods  would  have  been 
wholly  lost.  I  prefer,  however,  to  rest  my  decision  on  the 
actions  of  the  plaintiffs  themselves  rather  than  upon  a  con- 
sideration of  the  several  ingredients  that  went  to  make  up 
the  salvage  services,  and  upon  that  basis  I  order  that  judg- 
ment be  entered  for  the  defendants  for  the  sum  of  $3,87480, 
-with  costs. 

In  the  course  of  the  argument  attention  was  called  to  the 
fees  charged  by  the  appraisers,  each  of  whom  claimed  to  be 
paid  $120  for  his  services  and  $30  for  the  services  of  Mr. 
Sleater.  Considering  the  large  amount  of  work  involved  in 
-examining  and  valuing  the  contents  of  211  packages  of  bag- 
gage and  the  special  knowledge  required  on  the  part  of  the 
appraisers,  I  think  the  fees  charged  are  reasonable.  The 
-amount  will  of  course  be  paid  equally  by  each  party. 

Application  has  been  made  to  me  by  the  defendants  and 
by  the  owners  of  the  Nortlurn  Light  to  apportion  among 
.them  the  amount  awarded  as  above.  The  Northern  Light 
was  a  schooner  of  the  burden  of  96  tons  with  a  crew  of 
twelve  men  including  the  master,  and  at  the  time  the  ser- 
vices were  rendered  she  was  returning  from  the  Labrador 
fishery  with  a  part  voyage  of  fish.  The  value  of  the  vessel 
with  her  fishing  gear  was  $4,500  and  of  the  fish  $1,575.  The 
vessel  was  supplied  by  the  owners,  who  were  entitled  to  re- 
ceive one-half  of  the  proceeds  of  her  voyage.  The  remain- 
ing half  was  divided  into  twelve  shares,  of  which  each  of  the 
•crew  received  one  share,  and  the  remaining  share  was  taken 
by  the  owners  to  pay  the  wages  of  the  master,  who  was  paid 
at  the  rate  of  $24  per  month  and  $10  per  100  qtls  of  fish 
•caught. 

Taking  into  consideration  these  facts  and  keeping  in  view 
the  decisions  of  Hoyles,  C.J.,  in  cases  of  the  Caroline  Brow* 
-and  the  Clara  (decided  in  1872),  I  think  that  the  amount 
awarded  should  be  apportioned  between  the  several  interests 
involved  as  nearly  as  possible,  as  if  it  formed  part  of  the 
.earnings  of  the  vessel  and  crew  on  her  fishing  voyage,  with 
the  addition  that  the  master,  by  reason  of  the  extra  care 
and  responsibility  thrown  upon  him  in  performing  the  sal- 
vage services,  should  receive  extra  consideration  in  that  be- 
half. I  therefore  apportion  the  amount  awarded  as  follows: 
To  the  owners,  for  anchor  and  line  lost  . .        $60  00 

To  the  owners,  for  their  proportion  of  amouut 

awarded  . .  ...  . .  . .     1,734  80 
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To  Walter  Porter,  the  master  . .  . .     $320  00 

To  the  crew,  11  shares  of  $160  each    . .  . .     1,760  60* 


$3,874  80- 
Mr.  Morris,  Q.C.t  for  plaintiff. 

Mr.  Emerson  for  defendants. 


OLDFOED  v.  JOB  BROTHERS  &  CO. 
1899,  January.    Hon  Mr.  Justice  Morison. 

Agreement  as  to  sale  offish  on  Labrador — Meaning  of  toords  "  the  highest 
penny  given  in  St.  John's." 

Where  an  agreement  was  made  on  the  Labrador  early  in  the  month  of  Octo- 
ber, between  a  fisherman  and  a  planter,  that  the  price  to  be  paid  for  fish 
•old  was  to  be  equal  to  the  "  highest  penny  given  in  St.  John's,"  the  Court 
held  this  to  mean  that  the  price  to  be  paid  was  the  average  price  paid  in* 
St.  John's  at  the  date  of  the  making  of  the  agreement. 

The  plaintiff's  claim  is  for  113  cwt.  2  qrs  21  lb.  of  fish  at 
$3.40  per  quintal,  amounting  to  $384.90.  The  defendants- 
pay  into  Court  the  sum  of  $238.74  (being  the  value  of  the' 
fish  at  $2.10  per  quintal),  and  deny  that  they  are  liable  for 
anything  beyond  that  sum. 

The  facts  are  as  follows : — The  plaintiff  fished  at  Labrador 
during  the  season  of  1898.  He  was  not  supplied  by  Captain 
Samuel  Blandford,  but  in  the  month  of  July  purchased  some- 
goods  from  him  at  Blanc  Sablon.  In  September  the  plaintiff 
paid  for  those  goods  in  fish,  for  which  he  was  credited  by 
Captain  Blandford's  agent  at  the  rate  of  $3.00  per  quintal. 
In  the  early  part  of  October  the  plaintiff  applied  to  Captain 
Blandford  to  purchase  a  further  quantity  of  fish,  and  it  is 
out  of  this  transaction  that  the  present  dispute  arises.  The- 
plaintiff  says  that  Captain  Blandford  agreed  to  give  him- 
44  the  highest  penny  given  in  St.  John's"  for  fish,  less  twenty 
cents  per  quintal  for  freight.    This  is  corroborated  by  Andrew 
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Dunn,  a  partner  with  the  plaintiff,  who  says  that  Captain 
Blandford  agreed  to  give  "  the  highest  price  that  was  given 
in  St.  John's,"  less  20  cents  for  freight  Upon  this  the 
plaintiff  shipped  the  113  cwt.  2  qrs.  21  lbs.  of  fish  in  ques- 
tion and  a  further  small  quantity  to  pay  for  some  goods  then 
purchased  For  this  small  quantity  the  plaintiff  was  credited 
at  the  rate  of  $3.00  per  quintal. 

On  the  other  hand,  Captain  Blandford  says  that  he  agreed 
to  purchase  the  fish  at  the  current  price  for  fish  shipped  at 
Labrador,  less  twenty  cents  for  freight,  and  that  he  has  paid 
into  Court  the  value  of  the  fish  on  this  basis. 

From  the  evidence  it  seems  that  the  price  of  Labrador 
fish  varied  very  much  during  last  season  For  fish  delivered 
by  the  fishermen  at  Labrador  $2  30  per  quintal,  less  twenty 
cents  for  freight,  appears  to  have  been  paid,  and  Mr.  Job 
says  that  ihis  was  the  current  price.  Early  in  October  the 
price  in  St.  John's  had  increased  to  $3.10.  and,  according  to 
Captain  Blandford's  evidence,  before  the  middle  of  Novem- 
ber it  had  reached  $3.80  per  quintal. 

From  these  facts  I  have  to  find,  in  the  first  place,  what 
was  the  agreement  between  the  parties.  Although  they 
differ  in  their  statements,  I  have  no  reason  to  suppose  that 
either  of  them  is  stating  anything  but  what  he  believes  to 
be  true.  All  the  witnesses  may  he  said  to  be  equally  inte- 
rested in  the  result  of  the  action,  but  I  do  not  think  for  a 
moment  that  any  of  them  has  on  that  account  strained  the 
truth.  In  order,  therefore,  to  decide  this  point  I  am  driven 
back  upon  the  ordinary  rules  for  weighing  evidence  and  to 
a  consideration  of  the  probabilities  of  tho  case.  From  this 
standpoint  I  think  the  weight  of  evidence  is  in  favour  of  the 
plaintiff,  whose  statement  is  corroborated  by  that  of  Andrew 
Dunn;  while  Captain  Blandford,  although  he  says  there 
were  a  number  of  men  present  at  his  conversation  with  the 
plaintiff,  does  not  call  any  of  them.  I  think  the  probabili- 
ties are  also  in  favour  of  the  plaintiff.  He  had  been  paid 
$3.00  per  quintal  for  two  lots  of  fish  shipped  by  him  to 
Captain  Blandford,  and  might  very  reasonably  assume  that 
he  would  receive  at  least  that  rate  for  the  shipment  in  dis- 
pute. Captain  Blandford  explains  that  the  price  of  $3.00 
per  quintal  was  fixed  by  his  agent  without  advice  from  Saint 
John's  as  to  what  was  the  current  price  for  the  season,  but 
that  does  not  destroy  the  importance  of  the  fact  that  $3.00 
was  paid.     It  only  shows,  in  view  of  the  rise  in  price  that 
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subsequently  took  place,  that  the  agent's  ideas  as  to  prices 
were  well  founded.  I  may  also  reasonably  assume  that  the 
plaintiff,  in  this  one  isolated  transaction,  would  be  more 
likely  to  remember  the  details  of  the  conversation  than  Cap- 
tain Blandford  who  had  a  very  large  volnme  of  business  to 
superintend.  I  therefore  conclude  that  the  plaintiff  is  sub- 
stantially correct  in  his  version  of  the  agreement.  This 
being  so,  how  am  I  to  fix  the  price  ?  Although  the  agree- 
ment calls  for  "  the  highest  price  given  in  St.  John's/'  I  take 
it  for  granted  that  it  was  never  intended  that  the  plaintiff 
should  receive  the  extreme  price  that  prevailed  after  Novem- 
ber. I  think  a  reasonable  construction  of  the  agreement 
would  be  to  hold  that  what  was  intended  was  that  the 
plaintiff  should  receive  the  average  St.  John's  price,  and  to 
allow  the  plaintiff  the  price  that  prevailed  in  St.  John's  in 
the  early  part  of  October,  which  by  the  evidence  may  be 
taken  to  be  $3.20.  From  this  will  be  deducted  twenty  cents 
per  quintal  for  freight. 

Judgment  will,  therefore,  be  entered  for  the  plaintiff  for 
$102  32,  with  costs,  exclusive  of  the  amount  paid  into  Court. 

Mr.  Marine,  Q.C.S  for  plaintiff. 

Mr.  Arthur  Knight  for  defendants. 


272  JOB  BROS.  &  CO.  v.  MANHEIM  INSU'CE  CO. 
1899,  January.     By  the  Coukt. 

Shipping— Marine  Insurance— Representation  as  to  time  of  sailing. 

The  agents  to  the  owners  of  a  ship  in st meted  their  correspondents  by  a  letter 
stating  that  the  Brilliant  Star  would  sail  from  a  port  or  ports  in  Notre 
Dame  Bay  for  St  John's  about  the  10th  to  the  15th  of  October,  and  to  in  „ 
sure  her  hull  and  cargo,  which  they  accordingly  did,  at  the  same  time 
showing  the  letter  to  the  underwriters.  The  ship  in  fact  sailed  ou  Novem- 
ber 4th,  or  nineteen  days  after  the  date  mentioned  in  the  represent  at  ion, 
and  was  lost  on  that  day. 

Held,— That  the  expression  in  the  letter  was  positive  and  not  a  mere  state- 
ment of  expectation,  and  that  being  a  material  representation,  the  fact  of 
its  being  untrue  vitiated  the  policy. 

The  trial  of  the  issues  raised  on  the  record  in  this  cause 
was  submitted  by  the  parties  for  adjudication  by  the  Court, 
without  a  jury. 

The  action  was  brought  to  recover  from  the  defendant 
Company  the  sum  of  $3000,  being  the  amount  of  insurance 
effected  by  the  plaintiffs,  in  their  own  name,  upon  certain 
goods  alleged  to  be  on  board  a  schooner  named  the  Brilliant 
Star,  on  a  voyage  from  Pilley's  Island,  in  Notre  Dame  Bay, 
to  St.  John's.  The  vessel  sailed  from  Pilley's  Island  on  the 
4th  day  of  November  last,  and  on  the  same  day  she.  toge- 
ther with  the  cargo,  became  a  total  loss. 

The  particulars  of  the  circumstances  accompanying  the 
claim,  and  the  facts  in  relation  to  the  contract,  are  few,  and 
the  questions,  although  of  considerable  importance,  are  not 
complicated  or  difficult  of  solution.  The  pleadings  comprise 
the  setting  out  of  the  claim  thus  outlined ;  and  the  grounds 
of  defence  are  (1)  that  the  plaintiffs  had  no  insurable  inter- 
est in  the  goods  insured ;  (2)  that  the  plaintiffs  falsely  re- 
presented they  were  insurers  or  would  become  insurers  of 
the  said  goods  to  the  amount  of  $1200  ;  (3)  that  the  plain- 
tiffs concealed  the  fact  that  they  were  acting .  for  another 
person,  the  disclosure  of  whose  name  would  have  had  the 
effect  of  restraining  the  Company  from  insuring ;  and  (4)  that 
the  plaintiffs  represented  that  the  Brilliant  Star  would  sail 
between  the  10th  and  15th  of  October,  whereas  in  truth  and 
in  fact  she  did  not  sail  until  the  4th  of  November  Upon 
these  grounds  they  contended  the  contract  was  and  should 
be  declared  null  and  void. 

The  plaintiffs  are  general  and  supplying  merchants  cany- 
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ing  on  business  at  St.  John's,  and  amongst  other  dealers  and 
customers  they  supply  one  Charles  Tucker,  who  was  engaged 
in  the  business  of  a  trader,  and  in  connection  with  the  fish- 
eries in  Notre  Dame  Bay,  having  his  place  of  business  at 
Pilley's  Island. 

The  questions  for  the  determination  of  the  Court  mainly 
arose  out  of  the  evidence  adduced  upon  the  examination  of 
Kobert  P.  Job,  nne  of  the  pin  in  tiffs,  and  of  William  A.  Munnr 
the  local  agent  of  the  defendant  Company  It  appeared 
from  the  testimony  of  Mr.  Job  that,  on  the  29th  September, 
1898,  Tucker  wrote  a  letter  to  the  plaintiff  stating  that  he 
was  loading  at  Pilley's  Island  the  schooner  Brilliant  Star 
with  fish,  oil,  lobsters,  lumber,  etc.,  asking  them  to  effect  in- 
surance on  the  cargo  to  the  amount  of  $4,200,  and  stating 
that  the  vessel  would  be  loaded  by  the  10th  or  15th  of  Oct. 
following  On  receipt  of  this  letter  the  plaintiffs  applied  to 
Mr.  Mtuin  for  insurance,  and  filled  up  the  Company's  usual 
form,  which  reads  as  follows :  :t  Insurance  is  wanted  by  Job- 
Brothers  &  Co,  loss,  if  any,  payable  to  them  at  about  $4,200, 
valued  at  $4,200,  on  cargo  of  fish,  oil,  lobsters,  skins,  &c,  on 
board  the  schooner  Brilliant  Star,  at  and  from  port  or  ports 
in  Notre  Dame  Bay  (probably  only  Pilley's  Island)  to  St. 
John's,  will  sail  about  the  10th  to  15th  instant.  Signed, 
Job  Brethers  &  Co.,  by  Kobert  P.  Job.  Dated  at  St.  John's, 
Nfld.,  the  first  October,  1898." 

The  risk  thus  offered  was  accepted,  and  the  Company's 
formal  certificate  of  insurance  was  in  due  coiuse  issued  to 
and  received  by  the  plaintiffs  This  document  is  in  the  fol- 
lowing terms :  "This  is  to  certify  that  on  the  hist  day  of 
October,  1898,  this  Company  insured  for  Messrs.  Job  Bros, 
and  Co.  the  sum  of  $3,000  on  fish,  oil,  lobsters,  &c,  valued 
at  $4,200,  on  board  the  Brilliant  Star,  at  and  from  port  or 
ports  in  Notre  Dame  Bay  to  St.  John's.  Loss,  if  any,  pay- 
able to  the  order  of  Job  Brothers  &  Co  It  stipulates 
that  the  property  is  covered  as  fully  as  by  a  special  policy 
direct  to  the  holder  of  the  certificate." 

It  appeared  from  a  letter  put  in  by  the  plaintiffs,  that  on 
the  4th  of  October  they  informed  Tucker  that  in  accordance 
with  his  instructions  they  had  tried  to  insure  the  cargo  per 
Brilliant  Star,  but  found  they  could  only  insure  $3,000  by 
her,  and  then  further  stated  '  you  will  therefore  have  to  run 
the  risk  of  $1,200  yourself.' 

Mr.  Job  deposed  that  these  goods  were  coming  to  the 
18 
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plaintiffs  in  part  payment  of  Tucker's  account  with  them, 
aud  that  Tucker  was  at  the  time  indebted  to  them  to  the 
•extent  of  some  $5,000.  The  plaintiffs  are  themselves  agents 
for  a  company  called  '  The  Union  Marine  Insurance  Co./  bat 
At  the  time  of  making  the  insurance  in  question,  he  deposed, 
they  made  no  representation  to  Mr.  Munn  that  they  would 
become  insurers  of  the  balance  of  $1,200.  The  witness 
stated  further  that  the  insurance  was  effected  by  the  plain- 
tiffs as  owners  of  the  goods  to  cover  all  liability  from  Tucker 
to  them,  that  the  plaintiffs  had  never  taken  possession  of 
the  cargo,  and  that  Tucker  had  made  the  shipment  and 
chartered  the  vessel  himself.  On  cross-examination  he  stated 
the  relation  between  the  plaintiffs  and  Tucker  was  that  of 
debtor  and  creditor,  and  that  he  had  not  made  any  state- 
ment to  Mr.  Munn  when  effecting  the  insurance  in  reference 
to  the  relation  they  held  towards  Tucker,  other  than  what 
appears  on  the  face  of  the  documents  in  evidence. 

On  the  part  of  the  Company,  Mr.  Munn  further  deposed 
that  at  the  time  this  application  was  made  he  was  aware  of 
the  plaintiffs  being  the  agents  for  another  Insurance  Com- 
pany. He  informed  them  that  he  was  limited  to  the  extent 
of  $3,000,  and  that  $4,200  was  more  than  he  (Munn)  could 
take,  but  he  would  go  halves  with  them,  and  that  Mr.  Job, 
who  made  the  application,  thereupon  observed  that  in  all 
probability  there  would  be  more  cargo,  as  the  vessel  had  not 
left,  and  '  he  wanted  to  know  how  much  he  (witness)  could 
take/  Munn  told  him  his  limit  was  $3,000,  and  it  was  ar- 
ranged that  the  defendant  company  would  take  $3,000  and 
that  the  plaintiffs  would  take  the  balance  of  $1,200  From 
Mr  Munn's  testimony  it  appeared  that  no  information  was 
given  to  him  at  the  time  with  reference  to  any  other  inter- 
est being  involved  in  the  insurance  than  those  of  the  plain- 
tiffs, and  he  further  deposed  that  the  premium  of  insurance 
upon  such  ventures  increases  as  the  season  grows  later. 

The  principal  ground  relied  on  by  the  defendant  Company 
is  that  embodied  in  the  last  paragraph  of  the  defence,  namely, 
that  the  Brilliant  Star  was  represented  to  sail  from  about 
the  10th  to  the  15th  of  October,  whereas  in  fact  she  did  not 
sail  until  the  4th  of  November,  and  was  lost,  together  with 
her  cargo  on  the  evening  or  during  the  night  of  that  day, 
and  consequently  it  is  alleged  that  the  non-observance  and 
non-fulfilment  of  this  representation  rendered  the  policy 
void  and  relieved  the  company  from  all  liability  under  it. 
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As  the  finding  of  the  Court  upon  this  question  of  repr- 
esentation as  to  the  period  of  sailing  will  sufficiently  dispose 
of  the  liability  or  non-liability  of  the  defendant  company 
under  the  contract,  it  will  not  be  necessary  to  extend  this 
judgment  by  any  observations  on  the  other  grounds  of  de- 
fence set  up  in  the  pleadings. 

Counsel  for  the  parties  ably  supported  their  respective 
contentions  by  arguments  resting  on  the  principles  of  law 
governing  in  such  cases  of  marine  assurance,  in  which  those 
principles  and  rules  were  practically  applied. 

We  have  it  represented  then,  in  definite  and  express  terms, 
that  this  vessel  would  sail  about  the  10th  to  the  15th  of  Octo- 
ber. Admittedly  she  did  not  sail  until  the  4th  of  November. 
Was  this  then  such  a  breach  of  the  contract  as  would  invali- 
date it  and  relieve  the  defendant  company  from  any  obliga- 
tion under  it  ?  In  the  first  place,  it  may  be  observed  that 
it  is  declared  as  a  primal  principle  laid  down  in  Arnold  on 
Insurance,  page  514,  "that  in  every  instance  in  which  a 
policy  of  sea  insurance  is  effected,  the  underwriter  must  rely 
solely  on  the  good  faith  of  the  assured  for  supplying  him 
with*  full  and  true  information  of  many  of  those  facts  on 
which  the  character  and  nature  of  the  risk,  and  consequent- 
ly the  rate  of  premium,  depend."  The  contract  is  regarded 
in  law  as  eminently  one  to  be  made  in  the  utmost  good 
faith ;  and,  as  a  matter  of  public  policy,  its  integrity  and 
-equitable  character  are  guarded  by  this  implied  condition 
precedent,  that  the  contract  is  free  from  misrepresentation 
or  concealment,  whether  the  same  be  due  to  fraud,  negli- 
gence, accident  or  mistake.  We  also  find  that  this  contract 
is  avoided  ipso  facto  whenever  misrepresentation  or  conceal- 
ment has  entered  into  it  on  one  side  or  the  other.  Now  a 
representation  is  declared  to  be  a  verbal  or  written  state- 
ment made  by  the  assured  or  his  agent  to  the  underwriter 
at  the  time  of  making  the  contract.  To  be  of  any  effect  it 
must  be  made  at  the  time  of  entering  into  the  contract,  and 
the  same  authority  points  out  that  it  never  is  in  terms  in- 
serted in  the  policy,  and  this  forms  the  main  distinction  be- 
tween a  representation  and  a  warranty,  as  the  latter,  when 
not  implied  by  law,  must  always  be  in  writing  and  appear 
upon  the  face  of  the  policy.  A  strict,  literal  and  scrupulous 
performance  is  exacted  in  the  one  case,  and  in  the  other  a 
substantial  compliance  with  its  terms  is  all  that  is  called  for. 
Furthermore,  we  find  that  a  representation  is  a  statement  of 
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the  existence  of  some  fact  tending  to  induce  the  underwriter 
more  readily  to  assume  the  risk  by  diminishing  the  estimate 
he  would  otherwise  have  formed  of  it.  Facts  which  may 
reasonably  be  assumed  to  have  effect  on  the  judgment  of  the 
underwriters  are  called  "  material  facts/'  and  a  statement  of 
them  is  called  a  material  representation,  the  falsehood  of 
which  will  have  the  effect  of  avoiding  the  policy.  By  way 
of  illustration,  reference  may  be  made  to  the  principle  laid 
down  in  the  judgment  of  Willis,  J.,  in  the  case  of  Anderson 
v.  Tlie  Pacific  Fire  and  Marine  Insurance  Co.,  where  he  states 
inter  alia,  "  There  is  no  doubt  that  a  material  misrepresenta- 
tion, though  perfectly  honest  at  the  time,  made  with  the 
intent  that  it  should  be  acted  on  by  the  insurer  and  which 
has  led  to  the  policy  being  granted,  will  defeat  the  policy," 
and  there  are  many  authoritative  judgments  in  reported 
cases  in  which  similar  expressions  of  opinion  in  relation  to 
this  doctrine  are  to  be  found.  In  the  present  case  we  find 
that  the  representation  is  a  clear  and  positive  promissory  re- 
presentation that  the  vessel  will  sail  about  the  10th  to  the 
15th  of  October.  It  is  not  the  expression  of  a  belief  nor  of 
an  expectation  that  she  will  sail  on  or  about  such  a  date  or 
time.  It  is  direct  and  positive  in  its  terms,  and  not  the  ex- 
pression of  a  mere  matter  of  opinion  or  of  expectation.  It 
was  made,  too,  with  a  full  knowledge  of  the  circumstances 
that  the  party  at  whose  instance  the  insurance  wa*  being 
effected  was,  as  he  wrote,  then  loading  the  vessel  for  Saint 
John's  and  would  sail  within  those  periods  of  time.  It  was 
admitted  this  party  had  control  over  the  vessel  so  chartered 
by  him,  and  the  plaintiffs  did  not  act  without  full  know- 
ledge of  the  facts  so  conveyed  to  them  when  effecting  the 
insurance.  On  this  point  the  comments  made  in  Arnold 
on  Insuarance,  vol.  2,  p.  259,  will  be  foand  applicable.  He 
states  "  that  if  the  form  of  statement  be  positive  and  there 
is  nothing  in  the  circumstances  to  show  that  it  was  not  so 
intended,  theu,  although  the  error  consists  merely  of  wrong 
inference  from  facts  truly  communicated,  the  positive  nature 
of  the  statement  will  bind  the  assured  to  a  substantial  com- 
pliance, and  its  falsehood  in  fact  will  avoid  the  policy." 

It  is  also  an  accepted  principle  under  the  authorities  that 
misrepresentation  from  mistake,  ignorance  or  accident  of  any 
material  fact,  however  innocently  made,  will  avoid  the  con- 
tract. In  a  number  of  cases  to  which  reference  is  made  in 
the  text  books,  the  rules  and  principles  alluded  to  have  been 
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acted  upon  and  affirmed.  For  instance,  in  the  case  of  Den- 
niston  vs.  ZUlie,  (22  Bevised  Beports,  13),  the  head  note 
states  "  the  agents  of  the  owner  of  a  ship,  by  a  letter  saying 
the  Brilliant  will  sail  from  Nassau  for  Clyde  on  the  first  of 
May,  instruct  their  correspondents  to  effect  an  insurance  on 
the  ship,  which  is  done  accordingly  by  them  showing  the 
letter  to  the  underwriters,  There  being  a  favorable  oppor- 
tunity of  convoy  the  ship  sailed  on  the  23rd  of  April.  On 
i>he  11th  of  May  she  was  captured  Held  by  the  Court  of 
first  instance  and  on  appeal  that  the  expression  of  the  letter 
was  positive  and  not  the  statement  of  an  expectation,  and 
that  the  exhibition  of  the  letter,  being  a  representation 
material  to  the  risk  covered  by  the  policy,  which  was  not 
true  in  fact,  vitiated  the  policy  "  The  Lord  Chancellor  in 
that  case  observed : — "  Do  the  appellants  carry  their  argu- 
ments so  far  as  to  assert  that  in  cases  which  go  beyond  ex- 
pectation, where  there  is  a  misrepresentation  of  a  material 
iact,  without  a  warranty  or  mala  fides,  the  policy  according 
to  the  authorities  is  not  vitiated  ?  In  the  case  of  such  a 
misrepresentation  mala  fides  is  not  necessary  to  render  the 
xjontract  inoperative." 

At  the  hearing  it  was  argued  by  counsel  that  the  measure 
of  time  should  not  be  confined  or  restricted  to  the  fixed 
period  within  which  the  Brilliant  Star  was  represented  to 
«ail,  but  that  there  was  in  the  terms  mentioned  a  latitude 
-afforded,  and  that  a  sailing  within  a  reasonable  time  previous 
to  the  10th  or  the  subsequent  15th  would  be  a  substantial 
-compliance  with  the  representation.  If,  however,  such  a 
construction  were  to  be  recognised,  where,  it  may  be  asked, 
is  the  line  to  be  drawn,  and  where  is  the  limitation  to  apply  ? 
If,  as  contended  for  by  the  plaintiffs,  a  latitude  is  to  be  al- 
lowed in  the  fulfillment  of  this  obligation,  how  is  this  lati- 
tude to  be  limited,  and  is  it  to  vary  according  to  the  desires 
or  convenience  of  the  assured  ?  We  are  not  called  upon  in 
this  case  to  say  whether  a  sailing  very  shortly  before  or  after 
the  dates  named  would  be  a  substantial  compliance  with  the 
representation.  On  the  facts  of  the  case  this  question  does 
not  arise  for  decision.  But  we  have  no  hesitation  in  saying 
that  a  sailing,  as  in  this  case,  nineteen  days  after  the  latest 
date  of  sailing  mentioned  in  the  representation  is  not  such  a 
-compliance  with  its  terms  us  will  render  the  defendant  com- 
pany liable  upon  their  contract.  The  terms  used  in  the  re- 
presentation cannot  be  so  construed  as  to  allow  any  such 
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latitude  or  to  extend  the  time  of  sailing  to  any  such  unrea- 
sonable period  as  that  contended  for.  They  are  distinct, 
clear  and  express,  and  should  have  been  strictly  observed, 
and  it  is  futile  to  contend  that  a  sailing  after  the  stipulated 
time  should  be  regarded  as  a  compliance  with  the  contractual 
obligation  of  the  assured. 

Having  come  to  this  conclusion  upon  this  point,  there  is 
no  necessity  to  discuss  or  dispose  of  the  other  questions  in- 
volved in  the  defence,  and  we,  therefore,  order  that  judgment 
be  entered  for  the  defendants  with  costs. 

Mr.  Morris,  Q.C*t  for  plaintiffs, 

Mr.  Morine,  Q.C.,  for  defendant  company. 


SMITH..  Ex.,  v.  GRIEVE. 
1899,  January.    Hon.  J.  I.  Little,  C.  J. 

Trespass— Preventing  ingress  and  egress  over  the  waters  of  harbor  from  land 
abutting  on  harbor — Acquiescence — Public  voters. 

The  owner  of  land  abntting  on  the  waters  of  the  harbor  of  &U  Johti't  has  » 
right  to  access  to  and  egress  from  his  land  over  the  water,  and  if  another 
obstructs  sneh  egress  or  access  or  renders  it  difficult  or  inconvenient  whe- 
ther by  placing  a  wharf  or  other  permament  erection  near  the  land  or  by 
keeping  for  an  unreasonable  time  or  purpose  a  vessel  or  other  floating  objee* 
near  it,  the  owner  of  the  land  is  entitled  to  compensation. 

The  trial  of  this  case  was  conducted  before  me  without  s 
jury.  In  and  by  their  statement  of  claim  the  plaintiffs 
allege  that  defendant,  in  the  month  of  September  last,  entered 
upon  certain  lands,  premises  and  messuage  belonging  to  the 
executors,  situate  on  the  south  side  of  Water  street  in  St. 
John's,  abutting  on  the  waters  of  the  harbor  and  immediately 
t»  the  eastward  of  the  mercantile  premises  in  the  occupancy 
of  the  defendant,  known  as  the  premises  of  Baine,  Johnston 
and  Co.    They  further  allege  that  the  defendant  destroyed 
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the  plaintiffs  wall  and  erected  wharves,  a  breastwork  and 
building  upon  their  land,  and  prevented  them  from  having 
free  ingress  and  egress  over  the  waters  of  the  harbor  to  and 
from  their  land,  &c,  and  set  out  the  amount  of  damages  they 
seek  to  recover. 

The  defendant  asserts  that  he  is  not  guilty  of  any  of  these 
alleged  acts  of  trespass,  and  in  the  fourth  paragraph  of  hia 
pleadings  avers  "  that  the  defendant  and  others  carrying  on 
business  under  the  firm  of  Baine,  Johnston  &  Co.,  were  the 
occupants  of  the  waterside  mercantile  premises  adjoining  the 
land  of  the  plaintiffs,  and  were  for  many  years  tenants  under 
lease  of  hind  from  plaintiffs,  and  used  the  water  frontage  for 
access  to  and  from  said  land  to  the  premises  of  Baine,  John- 
ston &  Co  generally,  and  for  the  purpose  of  access  aud  general 
convenience  of  business  it  became  necessary  for  Baine,  John- 
ston &  Co.  to  build,  and  they  did  build,  a  pier  and  breast- 
work along  the  water  frontage  of  the  said  land  and  abutting 
upon  the  southern  boundary  thereof,  thereby  cutting  off  the 
access  between  it  and  the  public  waters  of  the  harbor.  That 
said  firm  built  a  wharf  abutting  upon  and  outside  of  the  said 
pier  and  breastwork,  and  used  these  for  the  purposes  of  their 
business.  That  the  breastwork  along  the  front  of  the  water- 
side was  held  under  lease  from  the  plaintiffs,  and  the  erec- 
tions on  said  land  as  well  ns  all  other  buildings,  wharves 
and  breastworks  on  the  premises  of  Baine,  Johnston  &  Co. 
were  destroyed  in  the  fire  of  1892.  and  thereupon  they  sur- 
rendered the  lease  of  the  land  in  question  to  plaintiffs.  Sub- 
sequently they  resumed  business  and  rebuilt  the  breastwork 
along  their  own  water  frontage,  as  well  as  along  that  of  the 
plaintiffs,  and  also  rebuilt  the  wharf  that  had  extended  from 
their  own  ground  into  the  waters  of  the  harbor."  The  de- 
fendant expended  a  large  amount  in  reconstructing  the 
breastwork,  pier  and  stores,  and  the  plaintiffs  had  full  know- 
ledge of  all  that  was  being  done,  and  that  the  access  to  their 
land  from  the  public  waters  would  be  and  was  thereby  cut 
off,  but  made  no  objection  to  or  complaint  thereof  during  the 
time  nor  until  the  initiation  of  these  proceedings. 

The  defence  further  alleges  that  the  frontage  of  plaintiffs' 
land  and  the  access  therefrom  to  the  public  waters,  are  of 
very  small  value  to  the  plaintiffs.  That  the  knowledge  on 
the  part  of  the  plaintiffs  that  these  structures  were  being 
erected,  and  the  absence  of  any  objection  or  interference  on 
their  part,  induced  the  defendant  to  believe  that  the  plain- 
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tiffs  did  nuL  intend  to  use  the  frontage  of  their  land,  or  set 
no  value  on  it,  and  had  no  objection  to  the  defendant  using 
said  water  frontage,  and  acting  upon  such  belief  defendant 
erected  the  pier,  breastwork  and  wharf,  and  thereby  incur- 
red a  large  expenditure.  That  in  July  last  he  erected  a 
store  upon  the  pier  and  wharf,  extended  from  said  breast- 
work without  objection  or  interference  from  or  by  the  plain- 
tiffs until  the  month  of  September,  when  the  work  was  far 
advanced  and  a  large  amount  expended  in  the  erection  of 
the  store.  The  building  of  the  wharf,  pier  and  breastwork, 
and  the  partial  completion  of  the  store,  are  the  trespasses 
now  complained  of  in  this  action. 

Now  this  plea  sets  out  the  substantial  grounds  of  defence, 
and  the  plaintiffs'  counsel  contended  that  there  was  in  law 
such  an  acknowledgment  or  recognition  of  the  plaintiffs' 
title  as  to  justify  them  in  asking  for  a  judgment  in  theli 
favor  on  the  pleadings  alone,  and  be  relieved  from  proceed- 
ing into  evidence  of  the  facts  in  support  of  the  claim.  It 
was,  however,  adjudged  expedient  that  as  there  were  certain 
matters  of  fact  stated  in  the  pleadings  which  it  was  desira- 
ble should  be  established  by  proof,  the  case  should  be  pro- 
ceeded with,  such  application  therefore  was  not  acceded  to. 

Thereupon  the  parties  proceeded  with  the  examination  of 
their  witnesses,  and  the  supplying  of  documentary  evidence 
connected  with  the  matters  in  question.  The  statement  of 
facts  as  detailed  in  evidence  for  the  plaintiffs  was  necessa- 
rily and  properly  confined  to  a  small  compass,  and  nothing 
appeared  throughout  the  hearing  to  detract  materially  from 
its  credibility.  The  history  of  the  case  may  be  briefly  sum- 
med up  as  folio \V8 :  From  the  documentary  evidence  it  would 
appear  that  one  Henry  Studdy,  being  the  owner  of  lands  on 
the  south  side  of  Water  street  and  immediately  to  the  east- 
ward of  the  mercantile  premises  then  owned  and  occupied 
by  Walter  Grieve  and  James  J.  Grieve,  let  to  them  the  said 
land  by  lease,  bearing  date  the  first  of  May,  1847,  for  a  term 
of  forty  years.  It  was  bounded  on  the  north  by  Water-st., 
by  which  it  extended  twenty-eight  feet,  having  Clift,  Wood 
and  (Jo's  stores  and  piemises  on  the  east, and  extended  'from 
the  line  of  Water  street  to  a  water  front  on  the  harbor  of 
St.  John's,  and  measuring  by  this  water  front  fourteen  feet/ 
Then  followed  the  usual  additional  provisions  for  rights  to 
all  passages,  waters,  water-courses  and  easements  appurte- 
nant to  the  land.     The  rental  reserved  under  it  and  payable 


SMITH  v.   GEIEVE.  281 

t>y  the  lessees  was  stated  to  be  thirty-five  pounds  sterling 
per  year.  The  lessees  occupied  the  land  and  water  front  for 
the  full  term  of  the  lease,  and  prior  to  its  expiry  entered 
into  a  new  lease  for  a  term  of  fifty  years  from  May,  1887,  of 
the  same  land,  describing  it  as  extending  along  the  water 
side  '  fourteen  feet  two  inches/  at  a  rental  of  one  hundred 
pounds  currency  per  year.  It  appeared  that  after  the  death 
of  the  first  lessees  the  mercantile  business  was  continued 
under  the  same  firm  name  of  Baine.  Johnston  &  Co.,  and 
conducted  by  Robert  Grieve,  W.  B  Grieve  and  Jas.  Grieve, 
jr  The  interest  of  the  lessor,  Studdy,  in  the  land  so  leased 
was  subsequently  purchased  by  and  «luly  assigned  to  the 
late  Alexander  Smith,  and  up  to  his  death  the  conditions 
and  covenants  of  the  lease  had  been  fully  and  satisfactorily 
-complied  with  on  the  part  of  the  lessees.  After  his  death 
in  like  manner  the  plaintiffs,  as  his  executors,  had  no  reason 
to  complain  in  relation  to  the  performance  by  the  lessees  of 
their  obligations 

In  the  fire  of  July,  1892.  the  whole  of  the  premises  of 
Baine,  Johnston  &  Co.,  and  the  buildings  and  erections  on 
the  land  in  question  were  totally  destroyed.  This  condition 
of  things  resulted  in  a  surrender  of  the  lease,  and  the  rights 
under  it  theretofore  existing  were  by  mutual  agreement  ter- 
minated and  extinguished.  During  :he  currency  of  the  lease 
the  water  front  and  breakwater  had  been  used  by  the  lessees 
for  the  purposes  of  their  trade  and  business,  in  common  with 
the  other  part  of  the  land  held  by  them.  Mr.  Hepburn,  who 
jit  times  acted  as  managing  agent  of  the  firm,  made  the  sur- 
render. 

In  the  year  1893  the  plaintiffs  were  about  building  on 
their  Water  street  front,  and  being  desirous  of  having  an  in- 
creased frontage  along  the  street,  communicated  with  Mr. 
Grieve  for  a  concession  of  a  few  feet  of  land  from  their  fron- 
tage in  return  for  a  concession  to  be  made  from  plaintiffs' 
frontage  on  the  water  side,  but  nothing  came  of  this  offer, 
no  notice  having  been  taken  of  it  by  Mr.  Grieve.  In  rela- 
tion to  this  circumstance  it  was  deposed  to  by  Smith  in  un- 
qualified terms  that  in  the  early  part  of  the  winter  of  1893, 
and  whilst  the  works  referred  to  were  being  carried  on  by 
Mr.  Grieve,  he  called  on  him  and  objected  to  this  interfer- 
ence with  the  breastwork.  That  Mr.  Grieve  at  that  time  as- 
serted the  right  of  extending  his  wharves  and  of  closing  off 
irom  Smith  the  use  of  the  waters  in  the  dock.     Whereupon 
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Smith  denied  his  right  to  do  so,  asserting  a  right  on  his  uwo< 
part  to  extend  the  breastwoik  into  the  waters  in  front  of  it. 

In  this  year,  and  some  time  preceding  this  interview,  Mr. 
Grieve  had  commenced  his  work  of  filling  in  the  debris  and 
piling  and  extending  the  breastwork. 

It  was  also  deposed  to,  and  in  fact  admitted,  that  in  Marchr 
1893,  some  proposition  was  made  by  Grieve  for  purchasing, 
out  the  interest  of  the  'plaintiffs  in  the  land,  but  the  offer 
was  declined.  The  work  of  filling  in  and  the  extension  of 
the  breastwork  and  the  erection  of  the  wharves  were  gone- 
on  with,  and  a  fish  store  and  closets  were  subsequently  con- 
structed on  a  deck  or  platform  covering  the  waters  in  front 
of  the  breastwork. 

From  the  evidence  of  Mr.  Grieve  it  further  appeared  that 
as  the  frontage  of  this  land  on  Water  street  was  twenty- 
eight  feet  and  only  fourteen  in  the  rear  or  on  the  water  side,, 
if  the  boundary  lines  on  the  eastward  and  westward  wer* 
extended  into  the  harbor  a  short  distance  they  would  ter- 
minate in  a  point,  and  if  he  extended  his  wharves  on  these 
aides  the  water  access  to  this  narrow  frontage  would  become 
almost  valueless  to  the  plaintiffs.  The  dock  was  much  wider 
than  the  bare  fourteen  feet.  It  also  extends  in  front  of  land 
owned  by  Baine,  Johnston  &  Company,  und  after  the  fire  in* 
1892  the  breastwork  was  reconstructed  to  its  full  extent 
along  the  frontage.  Messrs.  Clift,  whose  premises  are  on 
the  east  side  of  the  locus  in  quo,  at  times  used  the  waters  of 
this  dock ;  defendant's  store  abuts  on  Cliffs  western  boun- 
dary and  stands  on  a  floor  or  deck,  which  is  an  extension  of 
the  breastwork  as  it  formerly  stood.  In  this  space  betweea 
the  wharves  there  is  a  considerable  accretion  or  silting  going 
on,  and  the  water  becomes  in  time  shallower  and  valueless- 
for  shipping  purposes.  That  a  property  of  such  a  contracted 
frontage,  sandwiched  between  two  properties  such  as  now 
exist  there,  would  become  comparatively  valueless.  Mr^ 
Grieve,  as  he  alleges,  received  no  notice  from  the  plaintiffs- 
or  any  complaint  in  regard  to  the  work  of  reconstruction  of 
the  breakwater  or  the  boundary  of  the  store  or  closets,  nor 
was  anything  bronght  to  his  knowledge  by  which  he  was  or 
could  be  made  aware  of  the  intention  of  the  plaintiffs  to- 
set  up  any  claim  to  the  water  privileges  now  in  question. 
The  breastwork  alone  cost  over  three  hundred  dollars;  it 
was  extended,  decked  or  floored  and  a  store  erected,  with 
water  closets  on  a  further  extension,  and  until  the  store  hacb 
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been  nearly  completed  no  intimation  of  any  objection  had 
been  given  him  by  the  plaintiffs.  It  was  admitted  that 
William  Grieve,  the  defendant,  is  the  trespasser. 

Such  a  statu  of  facts  can  involve  no  difficulty  in  deter- 
mining upon  the  principle  issue  raised  in  the  case,  and  the 
only  one  presenting  the  substance  of  any  defence  to  justify 
the  extraordinary  course  pursued  towards  the  plaintiffs  in 
their  proprietary  rights  over  the  land  and  the  water  ease- 
ments in  question.  The  fourteen  feet  and  two  inches  of  the 
water  side  lot  of  land  was  held  and  used  for  years  as  part  of 
the  premises  of  the  firm  of  Baine,  Johnston  &  Compauy,  and 
a  reasonable  annual  rent  was  paid  for  the  use  of  it  and  the 
easements  appurtenant  thereto.  No  question  can  be  raised 
about  the  title  or  right  of  property  of  the  plaintiffs  in  or  to 
the  land  or  to  the  right  of  way  or  the  ingress  to  and  egress 
from  their  water  frontage.  Primarily  they  must  be  regarded 
as  entitled  to  the  use  and  enjoyment  of  such  an  easement, 
and  finding  that -such  a'  right  has  been  exercised  by  them 
through  their  own  tenants  under  the  operation  of  the  pro- 
visions of  their  leases,  it  may  be  asked  if  there  is  any  justi- 
fication or  good  reason  to  assume  that  they  have  slept  onr 
their  rights  or  allowed  them  to  fall  into  disuse  ? 

The  ownership,  or  title  in  fee,  to  the  land  must  be  regarded 
as  fully  existing  in  the  plaintiffs,  and  as  to  the  enjoyment  or 
use  of  the  easement  or  right  of  way  to  or  by  and  over  the 
waters  of  the  harbor,  it  will  be  found  that  such  a  right  also* 
is.  by  law,  invested  in  them  as  owners  and  occupiers  of  the 
land.  The  proposition  involved  in  this  position  was  the 
subject  of  litigation  in  this  court  some  years  ago  and  the 
adjudication  resulted  in  the  "recognition- and  application  of 
the  rules  and  principles  well  laid  down  in  text  books  and 
followed  in  all  cases  where  the  privilege  of  using  public- 
waters  has  arisen  or  been  questioned  between  private  parties 
or  between  individuals  and  the  Grown  or  the  public.  For 
instance,  we  have  the  well-eonsidered  pronouncement  on  the 
subject  of  these  public  and  private  rights  thus  declared  by 
the  late  Chief  Justice  Hoyles:  "Waters  of  the  harbor  of 
St,  John's  are  a  public  highway  and  like  all  other  highways 
can  be  used  by  all,  but,  except  for  a  reasonable  time  and 
purpose,  cannot  be  lawfully  obstructed  by  anyone.  The 
owner  of  land  abutting  on  the  harbor  has  a  right  to  access 
to  and  egress  from  his  land  over  the  water,  and  if  another 
obstructs  such  access  or  egress  or  renders  it  difficult  or  in- 
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-convenient,  whether  by  patting  a  wharf  or  other  permanent 
erection  near  the  land  or  by  keeping  for  an  unreasonable 
time  or  purpose  a  vessel  or  other  floating  object  near  it  the 
owner  of  the  land  is  entitled  to  compensation."  This  prin- 
ciple will  be  found  treated  of  in  Woolrich  on  Waters,  pages 
1-9-82  and  168,  213,  also  in  Stephen's  Commentaries,  v.  2, 
pages  IS  and  H;  12  Beav  Septs,  p.  31. 

Nor  is  it  called  for  or  necessary  in  this  place  to  further 
observe  on  the  qualified  and  restricted  conditions  under 
which  it  is  permitted  that  wharves  and  such  structures  that 
may  disturb  the  course  of  navigation  in  the  waters  of  the 
harbor  can  be  erected  or  placed,  nor  at  present  has  the  ques- 
tion of  the  threatened  exteusion  into  the  public  waters  of 
the  wharves,  &c,  referred  to  in  evidence,  any  place  in  the 
judgment  in  this  cause. 

The  gist  of  the  contention  on  the  part  of  the  defendant 
is  absolutely  confined  to  the  contents  of  his  fourth  plea,  and 
it  appears  to  be  the  only  ground  upon  which  he  could  rely 
in  making  a  defence  to  the  mutters  set  out  in  the  statement 
•of  claim  supported  as  they  are  by  such  proofs  as  these  now 
in  evidence.  By  this  plea,  then,  it  is  averred,  and  under  it 
counsel  contended  in  effect  that  although  the  plaintiffs  were 
the  owners  of  land  and  primarily  to  the  water  privileges, 
And  that  the  structures  placed  thereon  did  interfere  with 
their  possessory  rights,  still  all  of  these  latter  circumstances 
transpired  and  these  acts  occurred  with  their  knowledge  or 
tacit  consent  and  silent  approval ;  consequently,  owing  to 
their  neglect  and  omission,  the  defendant  was  justified  and 
warranted  in  proceeding  as  he  did  with  his  improvements 
.and  erections  thereon.  Now,  just  here  it  is  well  to  keep  in 
mind  the  salient  points  of  the  evidence  already  stated, 
namely,  the  purport  of  that  conversation  deposed  to  by 
Smith)  which  he  had  with  Grieve  in  1893.  The  letter  of 
1894  written  to  Smith,  and  his  notification  and  warning  to 
Hepburn,  that  the  erection  would  have  to  be  removed,  also 
the  undisputed  and  admitted  fact  of  the  offer  to  purchase 
-out  the  plaintiff's  title  to  the  locus  in  quo. 

All  of  these  material  facts  based  upon  and  supported  by 
the  main  and  broad  ground  of  the  lengthened  tenancy  that 
previously  existed,  and  the  absolute  and  thorough  knowledge 
•thereby  brought  home  to  all  connected  with  the  mercantile 
business  of  Baine,  Johnston  &  Go's,  that  this  piece  of  land 
-was  Studdy's  or  Smith's,  and  that  there  were  water  privi- 
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leges  or  rights  appurtenant  thereto  which  of  right  belonged 
to  plaintiffs  as  successors  in  title  to  Smith. 

The  defendant  invokes  as  against  these  claims  and  asserted 
rights  the  doctrine  of  acquiescence.  The  signification  of  this 
principle  so  relied  upon  is,  that  if  one  man  stands  by  and 
encourages  another,  though  but  passively,  to  lay  out  money 
under  an  erroneous  opinion  of  title,  or  under  the  obvious 
expectation  that  no  obstacle  will  afterwards  be  interposed 
in  the  way  of  his  enjoyment,  the  Court  will  not  permit  any 
subsequent  interference  with  it  by  him  who  formerly  per- 
mitted and  encouraged  those  acts  of  which  he  now  com- 
plains or  wishes  to  obtain  the  advantage. 

The  onus  of  proving  this  acquiescence  is  on  the  person 
alleging  it,  and  he  must  show  a  standing  by  with  full  know- 
ledge of  the  act  and  a  waiver  of  the  assertion  of  the  other's* 
rights. — £  L.  J.t  pt  811.  Bleuerhassel  and  Day,  2  Ball  and  B., 
187;  Rawlins  vs.  Wickham,  8  Deb  &  J„  304,  7  ves.  231 ; 
Powell  vs.  Thomas,  6  Hare  P.,  300, 19  L  J.,  S  B.,  453-1,  and 
other  authorities  supporting  the  same  Hue  of  ruling. 

It  is  manifest  from  the  facts  and  circumstances  that  plain- 
tiffs have  been  vigilant  in  the  assertion  of  their  claims  in 
this  instance,  and  have  in  no  way  waived  any  right  they 
possessed  in  the  premises ;  and  further,  it  is  equally  clear 
that  there  existed  full  knowledge  on  the  part  of  the  defen- 
dant and  his  associates  of  the  wrongfulness  of  their  acts, 
committed  in  defiance  of  right  in  placing  on  the  land  and 
over  the  waters  in  front  thereof  the  erections  complained 
of.  Under  such  circumstances  judgment  must  be  entered 
in  favor  of  the  plaintiffs,  and  damages  are  assessed  at  the 
nominal  amount  of  $15. 

Mr.  Greene,  Q.O.,  and  Mr.  Knight  for  plaintiffs. 

Sir  J.  S  Winter,  Q.C.,  and  Mr.  Foole  for  defendants. 
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1899,  January.    Hon.  Mr.  Justice  Emerson 

Shipping—Freight — Liability  of consignee  to  pay  freight  in  the  absence  of  a  MS 
of  lading — Veage  of  port  of  SL  John's  to  pay  "freighters" 

When  goods  are  delivered  to  *  consignee  by  a  carrier,  who  has  conveyed  them 
without  a  bill  of  lading,  the  consignee  is  not  liable  for  the  payment  of  the 
freight.  There  is  no  usage  in  the  port  of  St  John's  for  the  trade  to  pay 
the  "  freighters  "  the  freight  of  fish  upon  due  delivery. 

This  action  was  tried  before  me  in  December  last  without 
a  jury. 

The  facts  (few  of  which,  if  any  of  importance,  are  in  dis- 
pute), are  that  the  defendant,  being  a  dealer  of  the  plaintiffs, 
merchants  carrying  on  business  at  St.  John's,  shipped  to 
them  in  the  month  of  November,  1897,  a  quantity  of  codfish 
in  a  schooner  owned  and  commanded  by  one  Fury,  for  freight 
to  be  paid  by  the  defendont  consignor.  There  was  no  bill  of 
lading  accompanying  the  shipment  or  sent  to  Baine,  John- 
ston &  Company,  or  any  other  written  information  as  to  the 
relation  of  the  shipper  and  the  can  ier  beyond  a  letter  of 
advice  from  the  defendant  to  the  plaintiffs  that  he  was  send- 
ing on  this  fish  by  Fury.  The  fish  was  duly  delivered  to  the 
plaintiffs,  and,  after  delivery  the  freighter,  Fury,  requested 
and  received  from  the  plaintiffs  payment  of  the  amount  of 
the  freight,  $105.  The  freight  was  duly  charged  to  the  de- 
fendant in  his  account  with  the  plaintiffs.  At  the  end  of 
the  season  the  defendant  refused  to  recognize  the  right  of 
the  plaintiffs  to  make  the  payment  to  Fury,  for  the  reasons 
that  he  had  advanced  and  paid  the  freight  to  Fury,  and  that 
generally  there  was  no  authority  express  or  implied  from 
him  to  the  plaintiffs  to  pay  Fury. 

Whereupon  the  plaintiffs  bring  this  action  to  recover  the 
amount  as  money  paid  to  the  use  of  the  defendant.  The 
defendant  in  his  defence  repeats  in  substance  what  he  pre- 
viously alleged  as  the  grounds  for  his  refusal  to  pay  the 
amount.  The  plaintiffs  claim  that  they  were  liable  to  the 
carrier  for  the  freight  under  the  general  law-merchant,  that 
they  could  not  as  consignees  resist  payment  of  the  same 
when  demanded  by  the  carrier,  and  that  particularly  were 
they  liable  to  the  carrier  by  the  usage  of  the  fish  trade  of 
St.  John's. 

It  was  admitted  at  the  hearing  that  defendant  was  bound 
to  repay  the  freight  if  the  plaintiffs  were  in  law  liable  to 
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the  carrier,  and,  therefore,  the  question  practically  for  my 
decision  is  brought  down  to  the  one,  "  Were  the  consignees, 
Baine,  Johnston  &  Company,  liable  to  the  carrier  for  the 
payment  of  the  freight?" 

I  confess  that  upon  a  superficial  view  of  the  authorities 
as  to  the  general  liability  of  a  consignee  to  the  carrier  for 
freight  of  goods,  I  was  favorably  impressed  by  the  forcible 
argument  of  Mr.  Wood  for  the  plaintiffs.  It  is  undoubted 
law  that,  where  goods  are  delivered  to  a  consignee  by  a  car- 
rier under  the  ordinary  bill  of  lading,  the  consignee  becomes 
liable  for  the  payment  of  the  freight.  This  liability,  how- 
ever, arises  not  from  his  being  privy  to  the  original  contract 
under  the  bill  of  lading,  but  from  the  construction  which 
the  courts  have  placed  upon  the  conduct  of  the  consignee  in 
accepting  the  goods  under  and  in  connection  with  the  lan- 
guage of  the  bill  of  lading.  The  ordinary  and  customary 
bill  of  lading  provides  that  the  goods  shall  be  carried  and 
delivered  to  the  consignee  or  his  assigns,  "  he  or  they  paying 
freight  for  the  same/'  and  the  combined  operation  of  these 
quoted  words  with  the  acceptance  of  the  goods,  and  the 
consideration  which  the  carrier  gives  in  foregoing  his  lien 
for  hid  freight,  is  held  to  imply  (if  not  to  express)  a  new 
contract — a  promise  on  the  part  of  the  consignee  to  pay  the 
freight  on  the  due  delivery  of  the  goods  under  the  bill  of 
lading.  This  has  unquestionably  been  part  of  the  law-mer- 
chant for  over  a  century — (v.  Abbott  on  Shipping,  13th  ed.t 
p.  263) ;  but  I  can  find  no  authority  for  the  proposition 
that,  in  the  absence  of  a  bill  of  lading,  any  liability  for  the 
freight  attaches  to  a  consignee  merely  from  the  acceptance 
af  the  goods.  Where  no  such  dicta  exist,  we  must  look  at 
the  contract  of  affreightment,  and  we  find  there  no  privity 
of  contract  between  the  carrier  and  the  consignee  to  make 
the  latter  liable  for  anything  due  under  it.  Nothing  had 
taken  place  between  the  carrier  and  consignee  previous  to 
the  delivery  of  the  cargo  to  create  any  such  liability,  express 
or  implied.  Of  course,  if  a  carrier,  claiming  a  lien  for  his 
freight,  refuses  to  deliver  the  cargo  until  all  freight  is  paid, 
and  the  consignee  thereupon  expressly  undertakes  to  liquidate 
the  freight  on  due  delivery,  liability  will  attach  to  the  con- 
signee for  such  freight  as  may  be  then  due.  It  is  true  also 
that  the  liability  of  a  consignee  for  freight  may  arise  outside 
any  such  express  undertaking,  as,  for  instance,  where  in  the 
course  of  business  between  the  parties  on  former  occasions, 
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freight  on  similar  shipments  had  been  paid  by  the  consignee 
without  demur  on  the  part  of  the  shipper  If  the  facts  of 
this  case  had  shown  that  Baine,  Johnston  &  Company,  on 
previous  occasions  in  the  ordinary  course  of  business  be- 
tween them  and  the  defendant,  had  paid  freight  on  such 
shipments,  a  liability  would  attach  to  them,  for  an  authority 
from  the  defendant  to  the  plaintiff  may  be  implied  to  pay 
the  freight  The  contrary  under  this  head  was  the  fact,  a* 
it  is  in  proof  that  although  the  plaintiffs  had  previously  re- 
ceived similar  consignments  of  fish  from  the  defendant  they 
had  never  before  paid  the  freight.  It  may,  therefore,  be  con- 
cisely stated  that  generally  the  liability  of  a  consignee  (or 
his  assigns)  for  freight  can  only  arise  (1)  where  there  is  a 
bill  of  lading,  and  by  virtue  of  the  words  before  quoted  and 
the  acceptance  of  the  goods,  the  law  implies  a  new  contract 
to  pay  the  freight.  (Cock  v.  Taylor,  12  RRt  378);  (2)  where 
the  carrier  claiming  a  lien  for  the  freight  refuses  to  deliver 
the  goods,  and  the  consignee  promises  to  pay  on  delivery; 
and  (3)  where  from  the  usual  course  of  dealings  on  former 
occasions  and  the  previous  usage  of  trade  between  the  parties 
the  law  implies  a  contract  or  authority  to  pay, — Coleman  r. 
Lambert,  9  L.J.,  Ex.  43,  and  the  cases  there  cited). 

It  will  be  observed  that  this  case  falls  under  none  of  these 
heads  of  consignee's  liability : — There  was  no  hill  of  lading 
— no  express  promise  by  the  consignee  to  the  carrier — no 
previous  dealings  from  which  the  court  could  imply  a  pro- 
mise or  authority  as  to  payment  of  freight. 

The  plaintiffs  placed  some  reliance,  on  what  they  termed 
the  usage  of  the  trade  at  this  port  to  pay  |:  freighters"  the 
freight  of  fish  upon  due  delivery,  and  an  attempt  was  made 
to  support  this  usage  by  the  evidence  of  Mr.  Bishop,  of  the 
firm  of  Bishop  &  Monroe,  and  of  Mr.  Hutchings,  of  the  firm 
of  Job  Bros.  &  Co — evidence  that  signally  failed  to  show 
more  than  that  in  the  case  of  the  latter  firm  it  was  the 
course  of  dealings  between  them  and  their  freighters,  and  in 
the  case  of  the  former  firm,  Mr.  Bishop  said  that  within  the 
past  forty-eight  hours  they  had  refused  to  pay,  without  fur- 
ther inqniry,  a  carrier  with  whom  they  had  no  previous  deal- 
ings) until  the  shipper  called  and  requested  that  the  freight 
should  be  paid.  Even  if  such  a  usage  was  proved  I  doubt  if 
any  court  would  give  it  effect ;  but  the  injustice  which  such 
a  usage  would  in  many  cases  work,  if  supported  by  judicial 
authority,  is  so  manifest  that  looking  at  the  nature  of  the 
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business  of  this  colony,  and  particularly  its  coasting  trade, 
I  would  hesitate,  nay,  I  would  decline,  to  allow  evidence  of 
or  recognise  a  usage  that  would  allow  the  unjustifiable  inter- 
ference of  third  parties  with  the  contract  or  dealings  be- 
tween the  shipper  and  currier  in  a  contract  of  affreightment, 
because,  in  the  words  of  Lord  Bramwell,  in  Gibson  v.  Crick r 
1  H.  &  C,  42:  "  firstly,  the  custom,  if  proved,  would  be  un- 
reasonable ;  and  secondly,  beaui.se  it  would  not  apply  to  the 
case." 

Evidence  adduced  on  the  examination  of  defendant  showed 
that  at  the  time  of  the  first  repudiation  by  him  of  his  liabi- 
lity, Mr.  Grieve,  the  managing  partner  of  Baine,  Johnston 
and  Co.,  at  least  doubted  the  liability  of  the  defendant,  for, 
in  conversation  with  Mr.  Grieve  he  explained  his  relations 
with  Fury,  and  that  the  freight  had  been  prepaid  in  Little 
Bay;  whereuporr  he  says,  Mr.  Grieve  asked  where  Fury 
lived  and  what  were  the  chances  of  obtaining  repayment 
from  him.  It  is  true  that,  upon  being  recalled,  Mr.  Grieve 
while  admitting  the  conversation  in  substance,  gives  as  ex- 
planation certain  other  reasons  that  induced  him  to  make 
these  enquiries;  but  I  am  inclined  to  believe  that  a  jury 
would  not  accept  the  explanation  as  satisfactory,  and  I  must 
therefore  conclude  that  Mr.  Grieve  had  at  that  time  grave 
doubts  as  to  his  right  to  make  the  payment  in  question  and 
recover  it  from  the  defendant. 

There  must  therefore  be  a  judgment  for  the  defendant, 
with  costs. 

Mr.  Wood  (of  Wood,  Kelly  and  Mews),  for  plaintiffs 

Mr.  fforwood,  Q.C ,  for  defendant. 
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290  BOWSING  BROTHERS,  Owners  of  S.S.  "Kite," 
Young  (Master),  and  KENT  et  al,  Officers 
and  Grew  of  said  Steamer,  v.  The  Str. 
"  GASPESIA  "  her  Cargo  and  Freight. 

1899,  January.    By  the  Court. 

Skipping— Salvaft    Valu*  of  salvage  services— Predict— Appeal—  HmU 
which  guides  Court  of  Appeal, 

Tbe  rule  which  guides  the  Court  of  Appeal  in  dealing  with  objections  te  the 
amount  awarded  by  an  Admiralty  Court  of  firtt  instance  is,  that  if  the 
Court  cannot  say  that  the  learned  judge  has  misapprehended  the  facts  sod 
cannot  say  that  hr  has  acted  contrary  to  any  principle,  then  if  the  amount 
does  not  seem  to  be  unreasonable  it  cannot  interfere, 

A  sealing  steamer  of  197  tons  with  a  crew  of  one  hunlred  men,  while  on  her 
way  and  actually  prosecuting  the  seal  fishery  fell  in  with  a  freight  and  pas- 
senger steamer  surrounded  by  ice.  At -the  request  of  the  captain,  she  stood 
by  her  and  aided  in  bringing  her  wifely  into  port.  The  value  of  tbe  pro- 
perty salved  was  about  $58,000.  In  a  suit  instituted  for  salvage  the  Court 
awarded  a  sum  of  $12,000  and  $500  for  value  of  coal  and  provisions  sup- 
plied.   On  appeal  to  tbe  full  Court, 

Z/«W,— The  award  was  eicessive  and  should  be  reduced  to  $6,500. 

This  is  an  appeal  from  u  judgment  of  Emerson,  J.,  in  an 
action  for  salvage  services. 

The  material  facts  of  the  case  mr  as  follows: — The  ftw- 
jxsia,  a  steamer  of  the  burthen  of  2,408  tons  net,  and  having 
on  board  a  part  general  cargo,  left  Paspebiac  on  the  4th  of 
February  last,  bound  to  Milford  Haven  via  St.  John's  New- 
foundland. Immediately  after  leaving  Paspebiac  she  en- 
countered ice  and  was  obliged  to  stop,  and  from  the  evening 
of  the  4th  of  February  until,  with  the  assistance  of  the  Kite, 
she  was  enabled  to  get  clear  of  the  ice,  she  made  no  mate- 
rial progress.  During  all  this  time  she  was  in  the  vicinity 
of  the  Magdalen  Islands,  surrounded  by  ice,  and,  for  a  vessel 
of  her  build,  must  have  been  at  times  in  danger  of  being 
orushed  by  ice  or  otherwise  damaged.  On  the  3rd  of  April 
the  Kite,  a  sealing  steamer  of  the  burthen  of  190  tons  net, 
and  carrying  a  crew  of  100  all  told,  hove  in  sight.  The.  Kite 
had  left  Newfoundland  on  the  10th  of  March  to  prosecute 
the  seal  fishery,  but  up  to  this  date  had  secured  only  250 
seals,  which  had  been  taken  on  the  14th  of  March  about 
thirty  miles  to  the  north-west  of  Cape  Ray.  At  this  time 
the  Gaspesia  was  lying  in  about  ten  fathoms  of  water  some 
two  or  three  miles  to  the  northward  of  Amherst  Island,  one 
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of  the  Magdalen  group.  Her  rudder  was  broken  off  outside 
below  the  rudder  head,  and  temporary  steering  gear  had  been 
rigged  by  lashing  spars  across  her  quarters  and  connecting 
them  with  the  rudder  outside  by  wire  ropes.  She  had  been 
squeezed  by  the  ice,  but  not  sufficient  to  cause  her  to  leak. 
Her  supply  of  coal  was  becoming  short,  she  having  then  only 
about  91£  tons  on  board,  and  her  supply  of  provisions  was 
beginning  to  run  out,  On  that  day  Richard  Hynes,  a  moster- 
of-watch  of  the  Kite  (with  three  or  four  of  his  men)  boarded 
the  Gaspesia  and  had  a  conversation  with  her  captain 
McKinnon,  the  purport  of  which  was  that  he  (McEinnon) 
was  willing  to  accept  assistance,  leaving  the  question  of  com- 
pensation to  be  settled  between  the  owners  of  both  vessels. 
On  finding  that  the  Kite  belonged  to  Bowring  Bros ,  who,  as 
Capt.  McKinnon  was  aware,  were  the  agents  for  the  Gaspesia 
at  St.  John's,  and  being  informed  by  Hynes  that  the  Kite 
had  been  told  to  render  assistance  to  the  Gaspesia.  he 
{McKinnon)  said  he  would  take  assistance.  He  then  asked 
Hynes  if  the  Kite  could  supply  him  with  some  coal,  to  which 
Hynes  replied  in  the  affirmative.  Capt.  McKinnon  then 
wrote  a  note  and  gave  it  to  Hynes,  who  brought  it  to  Capt. 
Toung  of  the  Kite.  This  note  has  been  lost,  but  the  pur- 
port of  it  was  that  Capt.  McKinnon  was  willing  to  take  as- 
sistance from  the  Kite,  leaving  the  question  of  compensation 
to  be  arranged  afterwards  between  the  owners  of  both  ves- 
sels. The  exact  words  of  the  note,  as  given  by  Hynes  in  his 
evidence,  are  "  Stand  by  and  render  assistance  and  leave  it 
to  the  owners  to  settle."  On  this  day  the  Kite  was  about 
six  miles  from  the  Gaspesia.  On  the  4th  nothing  was  done 
by  either  ship.  On  the  5th  the  Gaspesia  moved  to  the  north- 
ward and  westward  ab?ut  15  miles,  and  the  Kite  was  work- 
ing towards  her.  Iu  the  evening  the  ice  became  tight  and 
both  vessels  stopped.  On  the  morning  of  the  6th  Captain 
McKinnon  hoisted  the  signal,  "  Can  you  assist  ?"  This  was 
seen  by  the  master  of  the  Kite,  but  not  having  any  code- 
book  on  board  it  could  not  be  interpreted.  The  vessels  were 
then  about  six  or  seven  miles  apart,  and  Capt.  Young  sent 
Hynes  and  four  men  to  the  Gaspesia  to  ascertain  the  mean- 
ing of  the  signal.  On  reaching  the  Gaspesia  Hynes  had  a 
conversation  with  Capt.  McKinnon,  and  told  him  that  if  he 
wanted  the  assistance  of  the  Kite  he  wus  to  hoist  the  jib  of 
the  Gaspesia  as  the  Kite  had  no  signal  book  on  board.  Hynes 
further  alleges  he  told  Capt.  McKinnon  that  if  the  Gaspesia 
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wanted  assistance  the  Kite  would  have  to  abandon  her  seal- 
ing voyage,  and  that  she  was  then  among  seals.  This  is- 
denied  by  Captain  McKinnon.  who  deposes  that  no  mention 
whatever  was  made  of  the  sealing  voyage  or  its  abandon- 
ment. The  Gaspesia  thereupon  hoisted  her  forestaysail  as  a 
signal  to  the  Kite  and  steamed  towards  her.  The  Kite  also 
steamed  towards  the  Gaspesia.  By  the  evening  they  had 
approached  to  within  about  three  miles  of  each  other,  when 
the  Gaspesia  stopped  for  the  night.  Next  morning  (7th)  the 
Kite  was  close  to  the  Gaspesia.  Hynes  and  his  men  had  re- 
mained on  board  the  Gaspesia  from  the  previous  day  and 
now  went  on  board  the  Kite.  Shortly  afterwards  Captain 
Young,  Hynes  and  another  master-of-watch  of  the  Kite, 
named  Peter  Kent,  came  on  board  the  Gaspesia,  and,  after 
some  conversation,  the  following  written  agreement  was  en- 
tered into: 

"  Off  Magdalen  Islands, 
April  7th,  1899. 

"  Assistance  rendered  to  8.  8.  Gaspesia  by  8.  8.  Kite.  CapL 
ot&.&.Kite  agrees  to  convoy  the  said  Gaspesia  to  Sydney, 
Louisburg  or  St  John's,  or  other  port  of  safety.  Terms  of 
settlement  to  be  left  to  owners  of  said  vessels. 

(Signed),  James  Young. 

(Signed),  T.  McKinnon. 

At  this  time  the  weather  was  fine,  the  sea  smooth,  and 
both  ships  were  surrounded  by  ice  with  patches  of  open 
water  through  it. 

After  signing  the  agreement  some  provisions  were  brought 
from  the  Kite  to  the  Gaspesia,  and  some  of  the  crew  of  the 
Kite  assisted  to  turn  the  Gaspesia  round  by  a  rope  from  her 
bow  to  the  ice.  The  Kite  then  went  ahead  "  butting"  the 
the  pans  of  ice  and  making  a  track  as  well  as  she  could,  and 
the  Gaspesia  followed.  On  this  point  there  is  some  conflict 
of  testimony  as  to  the  value  of  the  assistance  rendered  by 
the  Kite  in  getting  through  the  ice  on  this  day.  The  evi- 
dence on  behalf  of  the  Kite  is  not  clear  or  definite,  while 
Captain  McKinnon  says  positively  that  the  Gaspesia  did  not 
go  into  the  channel  made  by  the  Kite,  and  that  he  did  not 
consider  it  safe  to  do  so  for  the  reason  that  the  Kite,  being 
so  much  narrower  than  the  Gaspesia,  would  make  so  small  a 
channel  that  the  Gaspesia  in  entering  it  would  strike  the  ice 
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at  the  bluff  of  the  bow.  This,  in  an  iron  ship  like  the  Oas- 
pesia, would  be  one  of  the  places  most  easily  damaged  by 
contact  with  ice.  After  carefully  reading  the  evidence  of 
both  parties  upon  this  point  we  incline  to  the  opinion  that 
the  account  of  Captain  McEinnon  is  most  consistent  with 
what  actually  happened.  That  evening  both  vessels  stopped 
in  clear  water  off  Deadman's  Island. 

Next  morning  (8th)  both  vessels  proceeded  and  that  night 
they  again  stopped.    On  the  9th  (Sunday)  it  was  foggy  and 
no  progress  was  made.    During  the  day  some  provisions 
were  taken  from  the  Kite  to  the  Oaspesia  and  at  night  five 
.or  six  ef  the  crew  of  the  Kite  moored  the  Oaspesia  to  the 
ice.    On  the  10th  both  vessels  proceeded  through  loose  ice 
and  water,  each  steering  her  own  course  as  best  she  could, 
.and  that  night  the  Oaspesia  was  again  moored  to  the  ice  by 
some  of  the  crew  of  the  Kite.    On  the  11th  both  vessels 
.again  proceeded,  and  during  that  day  before  leaving  the  ice 
the  Kite  put  43  tons  of  coal  on  board  the  Oaspesia.    At  this 
time  the  Oaspesia  had  only  26  tons  of  her  own  coal  left    On 
.the  morning  of  the  12th  open  water  was  reached  about  12  or 
14  miles  north-west  of  Cape  Ray.    Captain  McEinnon  sig- 
nalled to  Cape  Ray  to  report  him  all  well,  and  the  Kite  pro- 
ceeded to  Port-aux-Basques  to  land  part  of  her  crew.    This 
was  late  in  the  afternoon  and  towards  evening  the  wind  was 
.  blowing  strong  from  the  S.  E.  or  S.  S.  E ,  with  a  heavy  sea. 
-Off  Port-aux-Basques  one  of  the  wire  ropes  used  for  steering 
the  Oaspesia,  broke,  and  she  drifted  to  the  northward  and 
westward  past  Cape  Ray  into  the  Gulf.    After  landing  her 
men  the  Kite  came  out  alongside  the  Oaspesia  and  kept  her 
in  sight  as  long  as  possible,  signalling  with  her  whistle  as 
I.  m1  hern  previously  arranged,  but  owing  to  the  bad  weather 
aud  lug  lubt  track  of  her  during  the  night.    Counsel  for  the 
-Oaspesia  contended  that  the  conduct  of  the  salvors  during 
this  night,  in  failing  to  stand  by  the  Oaspesia  while  her 
.steering  gear  was  out  of  order,  was  such  as  to  deprive  them 
.of  all  claim  for  salvage  services,  or  at  any  rate  to  reduce  their 
.claim  considerably.    After  carefully  reading  the  evidence  of 
both  parties  on  this  point  and  considering  the  the  state  of 
the  wind  and  weather,  we  think  the  captain  of  the  Kite  did 
all  that  could  be  reasonably  expected  of  him  under  the  cir- 
cumstances. 

Next  morning  (the  13th)  the  Oaspesia,  having  repaired  her 
: steering  gear,  steamed  towards  Cape  Ray,  and  during  the 
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forenoon,  between  Cape  Say  and  Port-aux-Basques,  fell  in 
with  the  Kite  coming  from  the  eastward.  Both  vessels  then 
proceeded  towards  St.  John's.  When  near  Cape  Pine  it  was 
found  that  the  shore  between  Cape  Bace  and  St  John's  was 
blocked  with  ice ;  whereupon  it  was  decided  to  bear  up  for 

>  Trepassey,  and  Kent  and  Hynes  were  sent  from  the  Kite  on 
board  the  Gaspesia  to  pilot  her  into  Trepassey,  where  both 
vessels  arrived  on  the  evening  of  the  15th,  Here  both  ves- 
sels remained  until  the  23rd,  when  they  left  and  reached  St 
John's  on  the  same  day. 

The  value  of  the  Gaspesia  as  appraised  is  $32,000,  of  her 
cargo  $19,959.60,  and  of  the  freight  earned  to  this  port 
$1,216.67— in  all  $53,176.27.  The  value  of  the  Kite  as 
sworn  to  by  one  of  her  owners  is  $20,000.  Evidence  was 
also  given  on  behalf  of  the  Kite  touching  her  alleged  loss 
by  the  abandonment  of  the  seal  fishery.  As  before  stated, 
she  commenced  her  voyage  on  the  10th  of  March,  and  on 
the  13th  secured  250  seals.  No  further  se-ils  were  seen 
until  the  5th  or  6th  of  April.  On  the  7th  500  seals  were 
token  on  board,  and  some  of  the  crew  of  the  Kite  depose 
that  a  larger  number  were  killed  and  panned  and  left  on  the 
ice  when  the  Kite  called  her  crew  on  board  to  go  to  the  as- 
sistance of  the  Gaspesia.  The  evidence  on  this  point  and 
generally  as  to  the  prospects  of  the  Kite  securing  a  trip  of 

.  seals  is  very  vague,  evasive  and  unsatisfactory.  Peter  Kent 
says, '  the  first  time  we  got  in  the  seals  was  about  the  7th  of 
April.'  He  remained  on  board  the  Kite  iind  was  not  on  the 
ice  that  day.  He  also  says  that  he  nev^r  saw  the  ice  so 
heavy  in  the  Gulf  or  so  hard  to  get  about  in  as  it  was  this 
year.  George  Parsons  (master  of  watch)  says  that  on  the 
6th  his  watch  killed  about  800  (teals,  of  which  about  350 
were  taken  on  board,  and  that  about  12  o'clock,  noon,  he  and 
his  men  were  called  on  board  the  Kite,  which  then  proceeded 
towards  the  Gaspesia.    Bartholomew  Yard  says  that  on  the 

.  6th  of  April  his  watch  of  24  men  brought  on  board  three  or 
four  seals  per  man,  and  that,  '  according  to  account,  about 
between  800  and  1,000,  more  or  less,'  were  killed  and  panned 
that  morning  by  the  crew  of  the  Kite.    He  and  his  crew  got 

.  back  to  the  Kite  between  12  and  1  o'clock.  Richard  Hynes 
says  that  on  the  6th  of  A^ril,  when  going  from  the  Kite  to 
the  Gaspesia,  he  'saw  lots  of  seals,'  and  that  these  were  the 
first  young  harp  seals  seen  during  the  voyage.  Capt  Young 
says  that  they  took  500  seals  during  the  forenoon  of  the  6tb 
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of  April.  On  that  day  his  men  went  on  the  ice  at  8.30,  and 
he  blew  the  whistle  to  call  them  on  board  at  12.  The  men 
commenced  killing  about  half  a  mile  from  the  ship,  and  the 
farthest  men  were  about  two  miles  from  her. 

William  Bartlett,  master  of  tne  steamer  Hope,  was  also 
called  as  a  witness  for  the  plaintiffs.  The  Hope  left  Channel 
on  March  7th,  and  on  the  12th  fell  in  with  the  Chupena,  and 
offered  to  convoy  her  to  a  port  of  safety  for  the  sum  of  $80,- 
000,  which  offer,  it  is  needless  to  say,  was  not  accepted.  The 
tonnage  of  the  Hope  is  307  tons  net,  and  she  secured  a  full 
load  of  seals.  On  the  22nd  of  March  she  killed  her  first 
seals,  and  on  April  8th  completed  her  load  of  26,500  young 
harp  seals.  On  the  4th  and  5th  of  April  the  Kite  could  be 
seen  from  the  Hope,  and,  in  the  opinion  of  Captain  Bartlett, 
the  chances  of  the  Kite  getting  u  load  of  seals  were  very 
favourable 

James  Joy,  a  sealing  master  of  eighteen  yen  re  experience 
in  the  Gulf  seal  fishery,  was  called  as  a  witness  for  the  de- 
fendants, and  stated  that  ns  a  general  rule  seals  will  "dip" 
(that  is,  take  to  the  water)  about  the  first  of  April,  but  if 
the  sheets  of  ice  hold  solid  they  may  remain  on  the  ice  for 
a  few  days  longer.  In  the  present  case  it  is  clearly  proved 
by  witnesses  on  both  sides  that  the  ice  must  have  been  more 
or  less  open  for  several  days  before  the  commencement  of 
the  salvage  services.  If  it  were  necessary  to  find  as  matter 
of  fact  under  this  evidence  what  prospect  the  Kite  had  of 
securing  a  trip  or  part  of  a  trip  of  seals,  we  think  our  find- 
ing could  not  but  be  unfavourable  to  the  plaintiffs.  Taking 
the  most  favourable  view  of  the  evidence  given  by  the 
plaintiffs'  witnesses,  we  think  that  the  Kite  made  very  little 
in  the  way  of  sacrifice  when  on  the  6th  of  April  she  gave 
up  the  uncertainty  of  the  seal  fishery  for  the  more  assured 
prospect  of  earning  salvage  from  the  Ga&pesia. 

As  to  the  carrying  capacity  of  the  Kite,  Mr.  Bowring 
stated  that  she  has  carried  38,000  seals,  and  that  she  could 
carry  about  40,500.  Viewed  in  the  light  of  Capt.  Bartlett's 
evidence  this  cannot  be  correct  If  the  Hope,  of  307  tons 
burthen  net,  could  only  carry  26,500  seals,  the  Kite,  whose 
burthen  is  190  tons  net,  ought  only  to  carry  about  16,400  of 
the  same  quality  of  seals.    According  to  the  evidence  the  j 

heaviest  trip  of  seals  the  Kite  ever  brought  in  weighed  270  | 

tons,  and  Mr.  Bowring  thinks  she  could  carry  300  tons.  A 
trip  of  16,400  prime  young  harp  seals  would  weigh  conside- 
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tably  more  than  300  torn.  This  year  the  market  price  for 
young  harp  seals  was  $60  per  ton.  If,  therefore,  the  KUe 
was  able  to  capture  and  carry  300  tons  of  prime  young  harp 
seals  her  carge  would  be  worth  $18,000  at  current  market 
price. 

Evidence  was  also  given  that  steamers  of  equal  or  larger 
tonnage  and  capacity  than  the  Kite  could  be  hired  at  Stint 
John's  at  the  rate  of  $100  per  day  for  a  mhnimum  period  of 
ten  days. 

Upon  these  facts  Emerson.  J.,  ordered  that  judgment  be 
entered  in  favour  of  plaintiffs  for  $12,500,  with  costs,  being 
$12,000  for  salvage  services  aud  $500  for  coals  and  provi- 
sions supplied  to  the  Gaspesia.  The  learned  Judge  has  not 
reduced  his  reasons  for  this  judgment  to  writing,  but  we 
learn  from  him  that  he  allowed  the  plaintiffs  for  twenty 
days  services  (from  April  3rd  to  23rd)  at  $200  per  day, 
amounting  to  $4,000,  and  then  added  $8,000  for  compensa- 
tion for  loss  of  the  prospective  profits  of  the  sealing  voyage. 

From  this  judgment  the  defendants  have  appealed  on  the 
grounds — (1),  that  it  is  made  up  on  a  wrong  basis;  (2),  that 
the  amount  is  excessive ;  and  (3),  that  the  salvors  have  for- 
feited all  claim  to  compensation  by  reason  of  their  miscon- 
duct in  abandoning  the  Gaspesia  when  in  danger  off  Port- 
aux-Basques. 

We  have  already  disposed  of  the  question  of  alleged  mis- 
conduct on  the  part  of  the  salvors,  and  before  takiug  up  the 
other  grounds  we  think  it  well  to  state  briefly  the  rule  which 
ought  to  guide  a  Court  of  Appeal  in  dealing  with  objections 
to  the  amount  awarded  by  an  Admiralty  Court  of  first  in- 
stance. This  rule  will  be  found  clearly  stated  by  Lord 
Ester,  M.  R,  in  The  Stmr  of  Persia  (6  Asp.,  M.L.  C.,  221), 
where  he  says  "  the  rule  (as  to  appeals)  has  been  comedy 
stated  that  if  this  Court  cannot  say  that  the  learned  Judge 
has  misapprehended  the  facts,  and  cannot  say  that  he  has 
acted  contrary  to  any  principle,  then,  if  the  amount  does 
uot  seem  to  be  unreasonable,  it  cannot  interfere.  The  same 
rule  is  suited  in  different  words  by  the  Privy  Council  in  the 
case  of  The  DeBay  (8  Appeal  Cases,  565),  where  it  is  said 
that  "it  is  only  where  the  amount  awarded  is  grossly  in 
excess  of  what  appears  to  be  right  that  their  lordships  would 
feel  justiSed  in  over-ruliug  a  decision  of  the  Court  below  on 
a.  question  of  salvage."  An  earlier  authority  will  l>e  found 
in  Tlte  Ctarisse  (Sicabey,  134).    This  was  an  appeal  by  sal- 
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-vors  to  increase  the  amount  awarded.  Knight  Bruce,  J., 
who  delivered  the  judgment  of  the  court,  said  "  it  is,  how* 
-ever,  a  settled  rule  and  one  of  groat  utility,  particularly  with 
reference  to  cases  of  this  description,  that  the  difference 
-ought  to  be  very  considerable  to  induce  a  Court  of  Appeal 
to  increase  the  amount  awarded."  The  judgment  in  this 
-case  has  since  been  cited  with  approval  by  the  Privy  Coun- 
cil in  several  cases,  to  which  we  need  not  refer  in  detail.  In 
the  judgment  of  the  Privy  Council  in  The  Glenduror  (L.  R, 
8  P.  C,  692).  it  was  suggested  that  the  minimum  difference 
justifying  interference  with  the  award  of  a  court  of  first  in- 
stance should  be  one-third,  and  this  suggestion  was  favoura- 
bly considered  in  The  Thomas  Allen  (6  Asp.  M.  L.  Cases,  100). 
This,  however,  is  only  a  suggestion  for  the  guidance  of  the 
Court  of  Appeal,  and  has  not  yet  been  crystallized  into  the 
importance  of  a  binding  rule. 

Returning  now  to  the  grounds  of  the  appeal  we  will  deal 
shortly  with  the  arguments  for  both  parties  On  the  part 
of  the  defendants  it  was  contended  that  the  services  of  the 
Kite  commenced  on  April  7th  when  the  agreement  was  signed 
by  the  masters  of  both  vessels ;  that  there  was  no  salvage 
services  rendered  at  any  time ;  that  the  Gaspesia  was  not  at 
.any  time  during  the  service  in  imminent  or  immediate  dan- 
ger; that  the  service  rendered  by  the  Kite  were  included  in 
the  agreement  to  convoy  the  Gaspesia  to  a  place  of  safety 
and  should  be  compensated  for  on  that  basis;  and  that  the 
prospective  loss  of  the  Kite  by  reason  of  her  abandonment 
of  the  seal  fishery  as  alleged  should  not  be  saken  into  ac- 
count in  making  the  award.  The  defendants  also  contended 
that  even  if  it  were  right  to  take  into  account  the  alleged 
loss  by  reason  of  the  abandonment  of  the  seal  fishery  the 
amount  awarded  in  that  respect  was  excessive  and  ought  to 
be  reduced. 

On  the  part  of  the  plaintiffs  it  was  contended  that  the 
-services  of  the  Kite  were  salvage  services ;  that  they  com- 
menced on  April  8rd,  or  at  latest  on  April  6th,  when  the 
Gaspesia  hoisted  her  forestaysail  in  response  to  Captain 
Youngs  message;  that  the  agreement  amounted  only  to  an 
indication  of  the  mode  by  which  the  amount  of  compensa- 
tion was  to  be  settled ;  that  the  legal  position  of  the  parties 
is  the  same  as  if  no  written  agreement  had  been  made ;  that 
the  Gaspesia  while  in  the  ice  was  always  in  imminent  dan- 
ger ;  and  that  the  award  is  not  excessive,  and  was  made  upou 
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a  correct  basis.     In  support  of  these  contentions  several 
cases  were  cited,  to  some  of  which  we  shall  refer  later  on. 

As  to  the  nature  of  the  services  rendered  by  the  Kite 
there  can  be  no  doubt  that  they  were  salvage  services  and 
should  be  compensated  for  on  that  basis.  In  our  opinion 
these  services  must  be  held  to  have  commenced  on  April 

.  6th,  when  the  Gaspesia  signalled  for  assistance,  and  con- 
tinued until  the  arrival  of  both  ships  in  St  John's  on  April 
23rd.  Their  value  is  not  lessened  in  any  way  by  the  making 
of  the  agreement,  and  compensation  for  them  would  be 
awarded  on  the  same  basis  as  if  no  agreement  had  been  en- 
tered into.  In  other  words,  the  agreement  does  not  aflect 
the  legal  position  of  the  parties,  which  remains  as  if  no 

.  agreement  had  been  made.  It  is  quite  clear  that  an  iron 
vessel  like  the  Gaspesia,  so  long  as  she  remained  surrounded 
by  ice,  as  detailed  in  evidence,  was  in  a  position  of  danger. 
While; the  services  were  being  rendered  by  the  KiU  it  may 

,  be  said  there  was  no  immediate  danger,  iu  the  sense  that  no 
material  damage  was  done  to  the  Gaspesia  by  the  anticipated 
perils,,  but  all  the  same  there  was  in  the  proximity  of  the  ice 

.an  ever-present  element  of  danger,  which,  by  the  rising  of 

.  the  wind  or  the  making  of  the  sea,  might  at  any  moment  be 
changed  into  a  swift  and  sudden  means  of  destruction.  In 
addition  to  this  a  glance  at  the  chart  will  show  the  danger- 
ous, character  of  the  locality  where  the  services  were  ren- 
dered, and  the  master  and  crew  of  the  Gaspesia  have  reason 

,  to  congratulate  themselves  upon  escaping  from  so  perilous  a 
position  with  so  little  damage.  The  local  knowledge  of  Capt 
Young  must  also  be  taken  into  consideration  and  his  services 
i in  piloting  the  Gaspesia  through  the  rocks  and  shoals  sur- 
rounding the  Magdalen  Islands.  The  shortness  of  coal  and 
provisions  on  board  the  Gaspesia  must  also  be  taken  into  ac- 
count and  the  probability  of  there  being  any  other  steamer 
iu  the  locality  at  that  time  of  the  year  which  might  be  able 
or  willing  to  render  assistance  But,  taking  all  these  mat- 
ters into  consideration,  and  giving  them  a  liberal  interpreta- 
tion in  >  favour  of  the  salvors,  it  still  remains  clear  that  at  no 
time  during  the  performance  of  the  salvage  services  (with 
the  possible  exception  of  the  position  of  the  Gaspesia  off 
Port-aux-Basques,  with  her  steering  gear  broken,  on  the 
night  of  April  12th,  wheu,  owing  to  the  weather,  the  Jfifr 
was  unable  to  render  any  assistance),  were  either  of  the  ves- 
sels in  any  imminent  danger 
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In  order  to  set  forth  the  principles  which  in  our  opinion 
ought  to  guide  the  Court  in  dealing  with  the  question  of 
compensation  for  these  services,  we  cannot  do  better  than 
quote  from  a  judgment  delivered  by  Mr.  Jnstice  Morison  in 
the  case  of  the  Petunia  (September,  1898),  as  follows : — 

"  There  is  no  absolute  rule  or  fixed  scale  of  remuneration 
for  salvage  services.  The  amount  of  the  salvor's  reward  ifr 
dependent  upon  the  discretion  of  the  Court,  and  its  award, 
from  the  nature  of  the  case,  must  be  always,  as  Lord  Stowell 
described  it,  more  or  less  rusticum  judicum.  In  the  words* 
of  Dr.  Lushington  (The  Cuba,  1  Lush.  15),  '  The  amount  of 
salvage  is  not  to  be  determined  by  any  rules ;  it  is  a  matter 
of  discretion,  and  probably  in  this  or  in  any  other  case  no 
two  tribunals  would  agree*  In  Tht  City  of  Chester,  9  P.D., 
187,  Brett,  M.R„  say*, '  There  is  no  jurisdiction  known  which 
is  so  much  at  large  as  the  jurisdiction  of  salvage.  There  is 
no  jurisdiction  known  in  which  so  many  circumstances  of 
the  particular  case  are  to  be  considered  for  the  purpose  of 
deciding  the  amount  of  salvage  reward.' 

'•Whilst'  however,  a  very  ample  discretion  is  exercised  by 
the  tribunal  which  has  to  assess  the  salvage  reward,  there 
are  certain  broad  principles  which  the  Court  of  Admiralty 
has  learnt  to  recognize  as  proper  guides  to  its  judgment. 
The  Court  always  seek  to  combine  the  consideration  of  that 
which  is  due  to  the  owners  in  the  protection  of  their  pro- 
perty with  the  liberality  due  to  the  salvors  in  remunerating 
meritorious  services;  and  in  doing  this  it  hears  well  in  mind 
the  risk  which  salvors  run  of  getting  nothing  at  all,  however 
strenuous  and  heroic  their  efforts  may  have  been,  by  reason 
of  the  failure  of  those  efforts  to  save  the  property  in  peril. 
The  Couxt  regards  the  reward  of  salvage  services  not  merely 
as  a  compensation  to  be  meted  out  according  to  the  exact 
amount  of  benefit  conferred  in  the  particular  case,  but  also 
as  the  proper  subject  of  important  considerations  of  a  public 
and  general  character.  In  the  words  of  Lord  Stowell  (The 
WUliam  Bedford,  S  W.  Bob.  856),  "The  principles  upon 
which  the  Court  of  Admiralty  proceeds  lead  to  a  liberal  re- 
muneration in  salvage  cases ;  for  they  look  not  merely  to  the 
exact  quantum  of  service  performed  in  the  service  itself,  but 
to  the  general  interests  of  the  navigation  and  commerce  of 
the  country,  which  are  greatly  protected  by  exertions  of  this- 
nature."  Or  as  put  by  Sir  John  Nicholl  (The  Industry r 
3  Hogg.  204),  "  It  **  not  a  mere  question  of  work  and  labor,. 
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not  a  mere  calculation  of  hours,  though  time  is  undoubtedly 
An  ingredient ;  but  there  are  various  facts  for  consideration, 
the  state  of  the  weather,  the  degree  of  damage  and  danger 
to  the  ship,  the  risk  and  peril  of  the  salvors,  the  time  em- 
ployed, the  value  of  the  property ;  and  when  all  these  are 
-considered  there  is  still  another  principle — to  encourage  en- 
terprise, reward  exertion,  and  to  be  liberal  iu  all  that  is  dne 
to  the  general  interests  of  commerce,  and  the  general  benefit 
of  owners  and  underwriters,  even. though  the  reward  may 
fall  upon  an  individual  owner  with  some  severity." 

H  But  it  is  not  only  from  the  application  of  these  general 
principles,  important  as  they  undoubtedly  are,  that  the  Court 
-derives  assistance  in  exercising  its  discretion,  as  to  the  amount 
to  be  awarded  for  salvage.  Some  circumstances  are  always 
material  for  consideration  in  coming  to  a  decision  upon  claims 
for  salvage.  These  considerations,  so  far  as  they  are  appli- 
cable to  the  claims  in  this  action,  may  be  classified  as  follows : 
<(1)  the  degree  of  damage  to  the  property  salved ;  (2)  the 
value  of  the  property  salved ;  (3)  the  skill  and  conduct  of 
the  salvors ;  (4)  the  value  of  the  property  employed  in  the 
salvage  service ;  (5)  the  danger  to  which  the  property  em- 
ployed in  the  salvage  service  is  exposed ;  (6)  the  time  and 
labor  expended  in  the  performance  of  the  salvage  service, 
und  (7)  the  loss  or  rxpense  incurred  in  the  performance  of 
the  salvage  service,  Mich  as  detention,  loss  of  profitable  trade, 
-or  damage  to  the  solving  ship  or  her  gear.  Where  all  or 
many  of  these  elements  are  found  to  exist,  or  some  of  them 
-are  found  to  exist  in  a  large  degree,  a  large  reward  is  given, 
where  few  of  them  are  found,  or  they  are  present  only  in  a 
low  degree,  the  salvage  remuneration  is  comparatively  small 

The  value  of  the  property  saved  is  an  important  iugre- 
-dient  in  fixing  the  amount  of  remuneration  to  be  allowed, 
but  it  is  not  the  most  important  ingredient  There  has  been 
aome  difference  of  judicial  opinion  as  to  whether  the  merit 
of  a  salvage  service  ought  to  be  regarded  first  from  the  stand- 
point of  the  risk  to  the  salvor  or  from  the  standpoint  of  the 
value  of  the  salvage  service.  I  need  not  cite  any  of  the 
older  cases  to  show  this,  but  will  refer  to  two  or  three  of  the 
more  recent  cases  in  which  this  point  has  been  dealt  with. 
In  The  City  of  Cluster  (9  P.D.  202),  decided  by  the  Court  of 
Appeal,  Lindley,  L.  J.,  sums  up  the  principal  consideration 
affecting  salvage  remuneration  as  follows:  "The  first  matter 
for  consideration  is  the  nature  of  the  service  rendered,  th* 
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danger  from  which  the  one  ship  has  been  saved  and  the 
danger  to  which  the  other  ship  has  been  exposed.  Under 
this  head  have  to  be  considered  the  skill  and  courage  of  the 
salvors,  and  the  risk  of  life  and  death  as  well  to  the  saved 
as  to  the  rescuers.  A  salvage  service  which  hardly  exceeds 
ordinary  towage  is  naturally  remunerated  on  a  very  differ- 
ent scale  from  an  heroic  rescue  from  imminent  destruction  .,r 
The  next  matter  for  consideration  is  the  value  of  the  pro* 
perty  saved.  In  Tlu  Wa-ra  (12  P.  D.  53),  Sir  Jus.  Hannen 
says  "  The  first  thing  to  be  considered  is  the  value  of  thr 
property  saved.  By  that  I  do  not  mean  that  it  is  to  be  taken 
as  absolutely  the  most  important  element,  but  that  it  is  the 
subject  matter  in  respect  of  which  the  action  arises.  It  is 
the  fund  which  has  to  be  dealt  with  and  divided  between  its 
owners  and  the  salvors  who  have  acquired  a  claim  upon  it." 
In  The,  Amerique  (L.R.  6  C.P.  475),  Sir  James  Colville,  de- 
livering the  judgment  of  the  Privy  Council,  says :  "  The  rule 
seems  to  be  that  though  the  value  of  the  property  salved  is 
to  be  considered  in  the  estimate  of  the  remuneration,  it  must 
not  be  allowed  to  raise  the  quantum  to  an  amount  altoge- 
ther out  of  proportion  to  the  services  actually  rendered." 

It  will  be  noticed  that  in  stating  the  considerations  which 
ought  to  weigh  with  the  Court  when  dealing  with  the  ques- 
tion of  compensation  for  salvage  services  we  have  miirie  no 
mention  of  danger  to  life,  which  is  always  a  material  element 
for  consideration  where  it  exists.  In  the  present  case  there' 
was  no  such  danger  to  life  on  board  either  vessel  during  the 
performance  of  the  service  claimed  for,  as  would  justify  the 
court  in  taking  it  into  consideration  when  making  up  the 
amount  of  the  award. 

One  other  point  remains  to  be  noticed  before  proceeding 
to  apply  these  principles  to  the  facts  of  the  present  case! 
The  learned  Judge  of  the  court  of  first  instance  allowed  the 
plaintiffs  compensation  for  their  salvage  services,  and  in 
addition  allowed  them  a  very  large  sum  for  loss  by  reason* 
of  abandoning  the  seal-fishery  to  engage  in  the  salvage 
service.  The  propriety  of  this  part  of  the  award  is  chal- 
lenged by  the  defendants,  who  contend  (1)  that  in  making 
up  the  award  the  actual  or  prospective  loss  by  the  abandon- 
ment of  the  seal-fishery  should  not  have  been  taken  into 
consideration ;  (2)  that  if  it  is  to  be  taken  into  consideration 
at  all,  it  can  only  be  as  a  factor  or  favourable  circumstance 
in  connection  with  the  salvage  services,  but  not  as  a  separate 
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or  independent  basis  for  calculation ;  and  (3)  that  even  if  it 
were  to  be  considered  as  a  separate  or  independent  basis  for 
calculation,  there  was  no  such  evidence  of  loss  given  as 
would  justify  the  Judge  of  first  instance  in  awarding  so  large 
An  amount  under  that  head. 

Iu  order  to  decide  this  point  it  will  be  necessary  to  state 
the  principles  which  have  guided  Courts  of  Admiralty  in 
dealing  with  similar  claims,  and  to  refer  to  some  of  the  oases 
on  the  subject.  These  principles  will  be  found  in  the  judg- 
ment of  Sir  James  Hannen  in  Tlie  Sunnyside  (8  PJ).  137), 
of  the  Privy  Council  in  Tlie  DeBay  (8  App.  Cos.  690),  and 
of  the  Court  of  Appeal  in  The  City  of  Chester  (9  P.D.  18S), 
and  the  result  of  these  judgments  is  summed  up  in  Mr.  Jus- 
tice Keuuedy's  Treatise  on  Civil  Salvage,  as  follows: 

"  Whilst  the  amounts  of  damage,  expense  or  loss  of  profits. 
ought  not  under  ordinary  circumstances  to  be  taken  as '  fixed 
figures/  or  '  moneys  numbered/  to  be  added  to  the  amount  of 
the  reward  for  actual  salvage  services,  the  fact  that  such  dam- 
age, expense  or  loss,  has  been  caused  by  the  performance  of 
the  salvage  service,  is  a  fact  which  the  court  ought  never  to 
disregard  in  assessing  the  amount  i.f  the  reward,  But  all 
the  circumstances,  of  which  this  is  only  one,  must  be  con- 
sidered together,  and  it  does  not  follow  necessarily  that,  be- 
cause the  salvor  proves  such  damages,  expenses  or  losses,  the 
court  should  fix  the  sum  awarded  high  enough  to  cover  them. 
On  the  contrary,  the  salvage  service  may  ii-eir  lie  so  trivial 
as  to  make  it  unjust,  or  the  property  salved  may  be  of  so 
small  a  value  as  to  make  it  impossible  to  cost  the  burden  of 
such  an  indemnity  upon  the  owner  of  the  salved  property ; 
and,  if  the  court  sees  that  this  is  the  case,  it  may  properly 
refuse  to  receive  evidence,  either  l>efore  itself  or  by  means  of 
a  reference  to  the  registrar  and  merchants,  as  to  the  parti- 
culars of  damage,  expenditure,  or  loss  of  earnings  or  profits 
incurred  by  the  salvor.  Where,  however,  meritorious  sal- 
vage services  have  occasioned  to  the  salvors  serious  pecuniary 
loss,  and  where  the  value  of  the  property  salved  is  not  only 
ample  to  defray  loss  sustained  by  a  salvor,  in  addition  to  an 
adequate  sum  for  salvage  proper,  but  also  to  leave  a  sub- 
stantial surplus  for  the  owner  of  the  property  saved,  the 
salvor  should  be  remunerated  with  a  sum  sufficient  both  to 
reward  him  for  his  risk,  labour,  skill  and  conduct,  and  also 
cover  damages,  expenses  and  losses  incurred  through  render- 
ing the  service;  and  evidence  of  such  damages,  expenses 
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and  losses,  ought  to  be  received  by  the  Judge,  eitler  in  a 
court  or  through  the  registrar  and  merchants  on  a  refer- 
ence, so  that  the  may  be  ascertained  with  precision.  If  the 
court  gives  the  amount  of  the  alleged  damages,  expenses 
and  losses  specifically,  it  must  take  care  not  to  give  the 
amount  twice  over  by  again  considering  them  when  it  comes 

to  fix  the  amount  due  for  salvage  remuneration  proper ' 

that  is,  the  remuneration  for  risk,  lsbor,  &c,  in  the  service" 

We  may  also  refer  to  several  cases  of  claims  for  salvage 
services  where  the  salving  vessels  were  engaged  on  fishing  or 
sealing  voyages.  The  first  of  these  cases  is  the  SalaciatV 
Hogg,  2612),  decided  in  1829.  In  this  case  the  salving  vessel 
was  engaged  in  the  South  Sea  seal-fishery,  and  abandoned  her  ' 
voyuge  to  render  salvage  assistance.  The  Judge  referred  it 
to  the  registrar  and  merchants  to  ascertain  and  report  upon 
the  claim  for  alleged  loss  of  sealing  voyage,  "so  as  to  enable 
the  court  to  strike  a  balance  between  the  employment  which 
he  (the  master  of  the  salviug  vessel)  relinquished  and  that 
which  he  substituted  in  its  stead."  The  claim  was  for  £3000 
and  the  registrar  and  merchants  reported  that  the  loss  sus- 
tained by  the  abandonment  of  the  sealing  vovage  was  £1000 
which  report  was  confirmed  by  the  court'  In  the  Oscar 
(2  Hagg.,  261),  an  allowance  was  made  to  two  fishing  boats 
which  rendered  salvage  services,  for  loss  of  cargoes  of  fish 
but  it  does  not  appear  from  the  report  whether  the  allow- 
ance was  made  for  actual  or  prospective  loss.  In  the  Louisa 
(S  W.  Bob.,  99),  decided  in  1848,  a  claim  was  made  bv  a 
fishing  smack  for  loss  of  four  days  fishing.  The  court  held 
there  was  no  evidence  of  actual  loss,  but  in  the  course  of  his 
judgment  Dr.  Lushington  said:  "It  is  also  to  be  further 
noticed  that  the  smack  was  not  actually  engaged  in  fishing 
at  the  time  when  she  first  fell  in  with  the  Louisa  Where 
a  fishing  vessel  has  been  actually  called  off  from  a  lucrative 
employment,  in  order  to  render  a  salvage  service,  I  have  al- 
ways considered  that  such  a  fact  formed  an  essential  ingredi- 
ent in  the  estimate  of  the  salvage  award  " 

In  the  Nicolai  Henmck  (17  Jur.,  329),  decided  in  1854  i 
fishing  lugger  claimed  to  be  compensated  for  loss  of  fiahinsr 
while  rendering  salvage  services.  In  delivering  judgment 
Dr.  Lushington  said:  "In  the  first  place  the  court  has  to 
consider  what  has  been  the  loss  which  the  salvors  have  ex 
perienced  in  deserting  their  occupation  of  fishing  and  ren 
denng  this  service.     This  Utter  circumstance  is  one  to  be 
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treated  with  some  tenderness,  but  the  principle  of  taking- 
into  account  the  loss  they  have  sustained  is  not  to  be  car- 
ried too  far.  I  entirely  agree  with  an  observation  made  by 
counsel  on  that  point,  that  if  the  representation  of  the  sal- 
vors as  to  the  great  loss  they  have  suffered  is  true,  consider- 
ing the  services  they  have  beeu  called  upon  to  render,  they 
ought  not  to  have  taken  charge  of  the  vessel  without  having 
stated  to  the  captain  the  amount  they  would  ask.  I  wish  it 
to  be  distinctly  understood,  as  these  cases  seem  to  be  multi- 
plying, that  if  persons  engaged  in  fishing  arc  employed  in  a 
service  of  this  kind,  which  is  not  really  important,  and  after- 
wards think  they  can  induce  the  court  to  give  them  any  pos- 
sible amount  of  profit  which  they  think  they  might  have 
acquired,  they  had  better  go  on  with  the  latter  and  not  af- 
ford their  services.  In  cases  of  imminent  danger,  whatever 
amount  of  gain  they  would  have  acquired  by  fishing  would 
undoubtedly  be  taken  into  consideration,  but  not  iti  cases 
such  as  that  now  before  me." 

It  will  be  observed  that  the  practice  of  the  courts  as  la 
compensation  is  laid  down  much  more  broadly  in  the  first 
two  cases  than  in  the  last  two  cited.  In  the  first  two  the 
amount  of  compensation  to  be  awarded  is  made  a  matter 
for  exact  computation  after  hearing  evidence  of  the  alleged 
loss  in  detail.  In  the  Louisa,  loss  of  fishery  was  held  to  be 
merely  an  essential  ingredient  in  estimating  the  salvage 
award,  while  in  the  Nicolai  Renrich  salvors  are  warned  that 
the  principle  of  taking  into  account  loss  sustained  by  desert- 
ing the  fishery  must  not  be  carried  too  far,  and  a  clear  Hue 
is  drawn  in  cases  where  the  salved  vessel  is  in  imminent  dan- 
ger. The  principles  underlying  these  cases  were  fully  con- 
sidered and  commented  upon  in  the  Sunniside  and  the  De- 
Bay  (before  cited),  and  are  summed  up  in  the  extract  from 
.Kennedy  on  Salvage. 

Reference  was  also  made  in  argument  to  two  cases  decided  in 
1872  by  the  Vice-Admiralty  Court  of  Newfoundland.  The  first 
case  was  the  Caroline  Broion,  in  which  a  claim  was  preferred 
for  salvage  on  1474  boxes  of  raisins,  valued  at  $5836.  The 
salving  vessel  was  the  sealing  schooner  A.  T.  Stone,  of  the 
burthen  of  57  tons,  with  a  crew  of  twenty-four  men  and  was 
bound  on  a  sealing  voyage  to  the  Gulf  of  St.  Lawrence  The 
Caroline  Brown  was  a  derelict.  With  some  trouble  and  a 
slight  risk  of  life  the  crew  of  the  sealing  schooner,  on  the 
4th  of  April,  succeeded  in  boarding  the  derelict,  and  found 
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that  she  had  been  stripped  of  sails,  rigging  and  provisions ; 
her  masts  and  anchors  were  gone ;  she  had  several  feet  of 
water  in  her  hold  from  a  continuous  leak,  and  she  was  ap- 
parently in  such  a  disabled  and  helpless  condition  as  to  ren- 
der the  task  of  saving  her  extremely  difficult.  The  salvors 
abandoned  the  sealing  voyage,  made  a  towline  fast  to  the 
derelict,  put  a  crew  of  eight  men  on  board,  and  after  much 
labor  with  some  risk  to  their  own  lives  and  some  damage  to 
their  own  vessel,  succeeded  on  the  9th  of  April  in  bringing 
the  wreck  into  port.  For  these  services  Hoyles,  C  J.,  award- 
ed them  four-sevenths  of  the  appraised  value  of  the  goods 
saved.     In  his  judgment  he  says : 

"While  I  admit  that,  except  under  special  circumstances, 
tbe  court  does  not,  as  a  rule,  allow  salvors  even  in  derelict 
cases  more  than  a  moiety  of  the  property  saved,  and  not 
nearly  that  proportion  when  the  property  saved  is  of  large 
value,  I  hold  that  the  entire  abandonment  of  the  sealing 
voyage  by  the  A.  T.  Stone,  in  order  that  the  Caroline  Brown 
might  be  recovered,  brings  the  present  case  within  the  ex- 
ception. 

"  Then  it  is  true,  on  the  part  of  the  respondents,  in  the 
opinion  of  a  sealing  master  of  very  great  experience,  that 
the  prospects  of  the  A.  T.  Stone  making  a  successful  voyage 
were  not  encouraging ;  but  it  is  clear  that  the  master  and 
men  thought  otherwise,  as  when  they  fell  in  with  the  Caro- 
line Brown,  they  were  proceeding  to  their  field  of  labor,  and 
us  in  saving  the  wreck  they  were  working  for  others  as  well . 
as  themselves,  they  are,  I  think,  entitled  to  the  benefft  of 
the  doubt ;  and  I  may  fairly  presume  that  had  they  con- 
tinued their  voyage  they  would  have  secured  at  least  a . 
moderate  trip,  and  in  this  view  a  moiety  of  this  property 
would  be  rather  a  scanty  compensation  for  their  services. 
On  the  other  hand,  to  give  three-fourths  would,  after  the 
expenses  were  paid,  leave  too  little  for  the  owners,  whose 
interests  are  also  entitled  to  just  consideration.  Upon  the 
whole,  having  regard  to  this  special  sacrifice  by  the  salvors, 
to  the  comparatively  small  value  of  the  property  saved 
(about  $5836  in  all),  to  the  certainty,  humanly  speaking,  of 
the  speedy  and  entire  loss  of  the  Caroline  Brown  had  she  not 
then  been  fallen  in  with ;  to  the  fact  that  but  for  the  unusual 
number  of  her  own  crew,  the -4.  T.Stone  could  not  have  saved 
her  at  all ;  to  the  risk  incurred  by  those  of  the  salvors  who 
stayed  on  board  the  wreck,  to  the  damage  done  to  the  A.  T.. 
20 
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Stone  bycollision  with  her  tow,  and  to  thelabcr  -and  fatigue 
undergone  by  the  salvors  generally  in  the  course  of  the  enter- 
prise, I  am  of  opinion  that  an  award  of  four-sevenths  of  the 
appraised  value,  less  duty,  will  meet  the  justice  of  the  case." 

The  second  case  is  the  Clara,  a  schooner  of  100  tons  bur- 
then, which  left  Harbor  Grace  on  March  18th  with  a  cargo 
of  codfish.  On  the  same  afternoon  being  intercepted  by  ice, 
she  was  obliged  to  run  into  Torbay  and  anchor.  During  the 
night  the  wind  increased,  causing  her  to  drag  anchor  and 
drive  upon  the  rocks,  where  she  struck  repeatedly.  The 
captain  and  crew  fearing  she  would  break  up  abandoned  her 
to  her  fate  and  got  ashore.  Next  morning  the  Clara  was 
not  to  be  seen,  and  it  was  supposed  by  her  crew  that  she 
had  drifted  to  sea  and  had  foundered  during  the  night.  On 
the  20th  March  she  was  fallen  in  with  by  the  schooner  Pen- 
guin, of  100  tons  burthen,  with  a  crew  of  fifty  men,  about 
80  or  100  miles  S.  E.  of  St  John's.  The  Penguin  was  en- 
gaged in  the  prosecution  of  a  sealiug  voyage.  Sixteen  of  her 
crew,  dragging  a  punt  with  them  over  the  ice.  and  not  with- 
out great  toil  and  considerable  risk  to  their  lives,  succeeded 
in  boarding  the  Clara.  For  a  day  or  two  the  sixteen  men 
were  confined  to  the  Clara  by  the  weather,  but  on  the  22nd 
seven  of  them  were  enabled  to  return  to  the  Penguin.  The 
remaining  nine  men  navigated  the  Clara  to  St.  John's,  which 
was  reached  on  March  26th  The  Penguin  continued  her 
sealing  voyage  The  value  of  the  Clara  and  her  cargo  was 
$13,897,  and  Hoyles,  C.J.,  awarded  to  the  salvors  $4000  for 
their  services.     In  his  judgment  he  says : 

"  In  determining  the  amount  to  be  awarded  for  salvage 
services,  several  considerations  have  to  be  taken  into  ac- 
count, the  principal  of  which  are  the  value  of  the  property 
saved,  and  the  dauger  to  which  it  was  exposed;  the  risk  of 
life  to  the  salvors ;  the  value  of  the  property  necessarily  en- 
giiged  in  saving,  and  the  time,  skill  and  labour  bestowed  in 
the  service 

"In  the  present  case  it  can  hardly  be  contended  lhat 
much  tinia,  labor  or  skill  was  employed  in  saving  the  Clara, 
that  the  Penguin  herself  was  exposed  to  danger,  or  put  to 
trouble,  or  sustained  injury,  or  that  her  crew  with  the  ex- 
ception of  the  sixteen  men,  who  certainly  rendered  meritori- 
ous service,  ran  any  risk  of  Ufa  After  two  or  three  days 
delay  at  the  most,  she  continued  her  voyage ;  she  was  not 
.at  any  time  engaged  in  towing,  and  the  men  she  spared  from 
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ier  crew,  when  once  on  board  the  Clara,  did  only  the  work  , 
.of  skilled  seamen  and  sealers  in  bringing  the  Clara  into  port 

"  On  the  other  hand,  had  the  Penguin  fallen  in  subsequent- 
ly with  seals,  the  absence  of  the  men  on  board  the  Clara 
-would  have  seriously  diminished  her  catch,  and  the  risk  pf 
-this  loss  was  incurred  to  render  service  to  the  Clara.    None 
but  a  craft  of  size  and  power,  and  having  a  large  crew  of 
men  Accustomed  to  brave  the  perils  of  the  ice  travel,  could 
have  been  in  a  position  under  the  circumstances,  and  at  that 
: season  to  give  the  assistance  th^t  was  here  rendered;  and 
the  labour  bestowed,  though  occupying  no  great  length  of 
time,  nor  in  the  abstract  very  onerous,  was  the  means  of  re- 
storing to  the  owners  a  large  amount  of  valuable  property, 
which  but  for  the  Penguin  and  her  crew  would  inevitably 
.have  perished.     Weighing  carefully  these  considerations,  fol- 
lowing as  closely  as  possible  the  awards  of  the  High  Court 
.of  Admiralty  in  cases  nearly  analogous,  and  recollecting  that 
in  this  country,  with  what  propriety  or  from  what  necessity 
I  do  not  stay  to  enquire,  one-  half  is  oftentimes  allotted  to 
jealuors  of  property  wrecked  on  the  shore,  I  am  of  opinion 
that  of  the  appraised  value  of  the  ship  and  cargo,  making 
together  thirteen  thousand  eight  hundred  and  ninety-seven 
^dollars,  four  thousand  dollars  would  be  a  sum  which,  while 
liberally  compensating  the  salvors  for  their  services,  and  pro- 
moting the  interests  of  trade  and  navigation  by  encouraging 
.others  in  efforts  to  save  life  and  property,  would  not  be  un- 
reasonably large  for  the  owners  of  ship  and  cargo  to  contri- 
bute rateably  in  return  for  what  has  been  preserved  them." 

It  will  be  noticed  in  both  these  cases  that  the  salved  ships 
were  derelicts,  which  will  account  for  the  large  amounts 
.awarded.  The  facts  are  very  different  from  those  of  the  pre- 
sent case  and  we  quote  from  the  judgments  merely  to  shew 
the  view  taken  by  our  lecal  Vice-Admiralty  Court  with  re- 
ference to  a  claim  for  loss  incurred  by  abandonment  of  the 
seal  fishery. 

So  much  for  the  principles  which  in  our  opinion  ought  to 
jjuide  the  Court  ia  dealing  with  this  case.  We  have  stated 
them  at  more  length  probably  than  was  absolutely  necessary, 
but  we  have  done  so  in  order  that  the  parties,  if  dissatisfied  , 
-with  our  decision,  and  desirous  of  taking  the  case  to  the 
Privy  Council,  may  know  the  reasons  upon  which  it  is  based. 
Applying  these  principles  to  the  facts  of  the  present  case, 
-we  are  forced  to  the  conclusion  that  the  learned  judge  of 
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first  instance  has  placed  altogether  too  high  a  value  upon  the* 
services  of  the  plaintiffs.  These  services  were  undoubtedly 
meritorious  and  of  value  to  the  defendant  ship  and  ought  to- 
be  liberally  rewarded.  But  the  amount  of  that  award  must 
be  arrived  at  by  the  application  of  the  principle  hereinbefore 
expressed.  In  arriving  at  the  quantum  of  loss  by  reason  of 
the  abandonment  of  the  seal  fishery,  we  think  the  learned 
judge  has  erred  in  principle,  and  even  if  he  be  correct  in 
principle  in  separately  awarding  to  the  plaintiffs  compensa- 
tion for  the  loss  of  the  actual  and  prospective  profits  of  the 
sealing  voyage,  we  think  that  the  amount  awarded  by  him 
is  too  large  and  is  not  warranted  by  the  evidence.  We  take' 
it  that  the  rule  to  be  deduced  from  the  cases  cited  is  that 
loss  of  fishery  is  to  be  regarded  as  an  essential  ingredient  or 
factor  in  estimating  the  amount  of  salvage  to  be  awarded 
where  the  salved  ship  had  been  rescued  from  imminent  dan- 
ger, but  that  where  the  danger  is  not  imminent  very  little 
regard  should  be  had  to  any  claim  for  prospective  loss  of 
fishery.  In  cases  like  the  present,  where  the  salved  ship  was 
not,  during  the  performance  of  the  service,  in  imminent  dan- 
ger, the  salving  ship  has  the  option  of  refusing  to  render 
assistance  and  of  continuing  the  fishery.  It  is  the  old  pro- 
verb over  again  of  a  bird  in  the  hand  being  worth  two  in  ther 
bush.  If  the  salving  ship  under  such  circumstances  accept 
the  offer  to  render  assistance  she  ought  to  be  rewarded  for 
her  services  in  that  behalf  in  accordance  with  the  ordinary 
rules  governing  compensation  for  salvage  services,  and  in 
making  the  award  the  Court  would  necessarily  take  into 
consideration  all  the  circumstances  surrounding  the  transac- 
tion. This  we  have  done,  and  on  this  basis  we  think  that 
$6,000  would  be  liberal  compensation  for  the  services  rendered 
by  the  plaiutiffs  and  that  the  award  of  $12,000  made  by  the 
learned  Judge  should  be  reduced  to  that  sum.  The  award 
of  $500  for  coals  and  provisions  supplied  to  the  Gaspesia 
should  not  be  interfered  with.  As  the  defendants  have  sub- 
stantially succeeded,  their  costs  on  appeal  should  be  paid  by 
the  plaintiffs.  The  amount  of  award  and  cost  as  above  should 
be  paid  rateably  by  the  ship,  cargo  and  freight  according  to- 
their  respective  values. 

Mr.  Marine,  Q.  C.9  foi  plaintiffs. 

Sir  Janus  8.  Winter,  Q.  C,  for  defendants. 


In  re  Thic  "  GASPESIA,"  Harvey  &  Co.,  v.  The   309 
Proceeds  of  S.  S.  "GASPESIA,"  and  The 
COMMERCIAL  TRUST  LIMITED, 
Interveners. 

1899,  July.    Hon.  Mr.  Justice  Emerson. 

Skipping— Maratime  Lien— Necessaries  supplied  to  ship. 

There  is  no  Maritime  lien  on  a  ship  for  necessaries  supplied,  whether  at  tfc* 
instance  of  the  owners,  captain  or  other  special  or  general  agents  of  the  ship. 

In  the  salvage  suit  between  the  S.  S.  Kite  and  owners 
«(Bowring  Brothers),  and  The  S.  S.  Gcupesia  and  owners,  the 
Jatter  steamer  was  sold  under  order  of  this  Court  and  the 
-proceeds  of  the  sale  paid  into  the  Registry.  The  plaintiffs 
in  this  action,  merchants  of  this  colony,  instituted  proceed- 
ings in  rem  against  the  Gaspesia,  and  now  claim  to  be  paid 
out  of  the  proceeds  of  the  sale  the  sum  of  $1,922.08,  for 
moneys  and  goods  paid  and  advanced  for  the  purposes  of  the 
;fihipt  The  Commercial  Trust  Company  Limited,  a  Corpora- 
tion having  a  mortgage  on  the  ship  for  the  sum  of  $47,398 
have,  however,  intervened  by  caveat  in  the  Registry)  and 
proved  for  the  amount  of  the  principal  and  interest  due 
under  their  mortgage.  It  is  not  denied  that  the  goods  and 
money  advanced  and  paid  by  the  plaintiffs,  were  for  neces- 
saries for  the  ship,  (a  large  proportion  in  fact  was  advanced 
,to  meet  the  claims  for  wages  due  the  crew)  nor  is  it  disputed 
that  the  plaintiffs  would  be  entitled  to  be  paid  out  of  the 
said  proceeds  in  the  Registry  the  amount  of  their  claim  after 
the  satisfaction  of  certain  claims  for  salvage  and  wages,  if  the 
mortgagees  had  not  intervened.  Against  this  claim  of  the 
mortgagees,  the  plaintiffs  contend  that  they  are  entitled  to 
1m*  p*irt  in  priority  to  the  mortgage,  on  the  ground  that  the 
guoild  and  money  advanced  and  paid  by  them  were  for  neces- 
saries supplied  to  the  ship,  and  that  for  the  amount  of  these 
necessaries  they  have  a  maritime  lien  on  the  ship,  and  con- 
sequently on  the  proceeds  of  the  sale. 

It  is  agreed  between  counsel  that  the  question  for  the  con- 
sideration of  the  Court  is : 

"  Is  there  a  maritime  lien  on  a  ship  for  necessaries  supplied 
whether  at  the  instance  of  the  owners,  captain  or  other  spe- 
^cial  or  general  agents  of  the  ship  "  ? 

The  question  is  an  important  one.  affecting  as  it  does  a 
large  section  of  a  commercial  community,  where  shipping  in- 
rterests  are  so  extensive  and  varied. 
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It  is  a  matter  of  surprise  that  this  question  has  not,  before* 
this,  arisen  in  our  Courts  for  adjudication,  the  more  so  as* 
there  seems  to  have  been,  among  leading  commercial  men,, 
versed  in  the  generai  principles  of  the  law-merchant,  and 
especially  that  branch  of  it  governing  merchant-shipping,  a 
concensus  of  opinion  that  such  a  maritime  lien  did  exist.    So* 
.  universally  has,  I  understand,  this  opinion  prevailed,  that  in 
this  large  seaport  all  the  advances  to  foreign  ships  have  been 
to  date  made  upon  the  supposition  of  the  existence  of  such  a 
lien.     It  had  become  "  law  taken  for  granted."     It  is  not 
necessary  to  discuss  in  this  judgment  the  reasons  which  have- 
given  rise  to  this  common  error.     Suffice  to  observe,  in  ex- 
tenuation of  the  mistake,  that  those,  who,  in  this  colony,- 
have  been  of  that  opinion,  have  erred  with  such  distinguished 
ornaments  of  the  judicial  bench  as  Dr.  Lushington  and  Sir 
Robert  Phillimore  of  the  High  Court  of  Admiralty.    In  fact,- 
for  many  years,  previous  to  1883,  it  seemed  to  have  been,  if 
not  the  accepted  doctrine  .it  least  the  cantilena  of  English 
lawyers,  that  the  bona  fide  supply  of  necessaries  to  a  ship 
created  a  maritime  lien,  in  the  same  manner  and  with  the* 
same  result  as  a  claim  for  salvage,  damages  by  collision,  or 
teamen's  wages,  although  Lord  Tenterdon  (then  Chief  Jus- 
tice Abbott)  in  that  still  standard  work  on  the  Law  of  Mer- 
chant Shipping  laid  it  down  distinctly,  nearly  eighty  years 
ago  as  we  shall  presently  see  that  "  material  men  had  no* 
maritime  lien  on  the  les  for  repairs  or  necessaries"     We 
must  only  conclude,  therefore,  that  the  departure,  for  many 
years,  from  the  dictum  of  that  learned  commentator,  was- 
brought  about  by  the  interpretation  which  judges  and  coun- 
sel mistakenly  placed  upon  several  Legislative  enactments, 
passed  by  the  Imperial  Parliament,  in  reference  to  increased 
jurisdiction  of  the  High  Court  of  Admiralty.     I  think  from 
the  arguments  of  counsel,  the  obiter  of  judges,  and  the  con- 
flicting judgments  in  several  English  cases  that  this  is  the 
only   plain  explanation  of  the  error.      Whatever  opinion, 
however,  may  have  been  entertained  up  to  1886,  theie  cau 
be  no  doubt  as  to  the  law  upon  the  subject  since  the  decision 
of  the  House  of  the  Lords  in  the  case  of  Northcott  v.  The 
owners  of  the  Heinrich  Bjorn  (vide  the  Heinrich  Bjorn,  L.  R. 
P  £.,  Vol  8,  p.  151  (1883);  L.  R,  Vol.  10 1  p  U  (1885; 
L.  JR.  A.  C.t  Vol.  11,  p.  270,  (H.  Z.,  1866).    That  case  was 
first  heard  in  1883  in  the  Probate  and  Admiralty  Division 
before  Sir  James  Hannan,  President  of  the  Division.     The* 
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plaintiff's  Nortbcott  mode  advances  of  about  £550  stg.,  to- 
one  Abraham8en,  managing  owner  of  the  Norwegian  ship 
Heinrich BjvriC  for  the  purpose,  as  it  was  alleged,  of  purchas- 
ing necessaries  for  the  ship.  Abrahanisen  went  into  Bank- 
ruptcy, and  the  ship,  of  which  he  was  owner  to  the  extent  of 
five-sixths,  was  subsequently  sold  to  a  Norwegian  firm,  after 
proceedings  were  instituted  against  the  ship  by  the  plaintiffs. 
The  principal  question  for  the  opinion  of  Sir  James  Hannan 
was  whether  the  advance  of  the  money  (and  particularly  the 
manner  of  it,  which  was  attacked  as  being  only  a  cover  for 
advances  or  payments  unconnected  with  the  supply  of  neces- 
saries) created  a  claim  for  necessaries  :  Held — "  That  under 
the  circumstances  the  money  must  be  considered  as  having 
been  advanced  for  the  purchase  of  necessaries,  and  that  the 
manner  of  the  advance  was  no  bar  to  plaintiffs'  right  to  re- 
cover such  an  amount  as  was  actually  spent  in  necessaries." 
The  question  of  the  lien  on  the  ship  was  not  raised  before 
Sir  James  Hannan,  and  Counsel  on  buth  sided  seem  to  have 
taken  it  for  granted  that  such  ;i  Jien  existed ;  certainly  the 
defendants  must  have  done  ho  as  they  paid  a  certain  sum 
into  Court. 

The  defendants  appealed,  and  in  1885  the  cause  came  on 
for  hearing  before  the  Court  of  Appeal,  consisting  of  Brett 
M.  R.  Bowen  and  Fry,  L.J  J.f  and  it  was  only  then  that  the 
larger  question,  whether  a  contract  for  the  supply  of  neces- 
saries created  a  maritime  lien,  was,  by  permission  of  the 
Court,  introduced  by  counsel  into  the  argument  and  a  pro- 
nouncement of  the  Court  required  thereon. 

Lord  Justice  Fry  delivered  the  judgment  of  the  Judges, 
who,  on  the  last-mentioned  point,  were  unanimously  of 
opinion  that  no  such  lien  existed.  The  dictum  of  Chief 
Abbott  was  quoted  with  approval. 

"Every  man,"  says  the  learned  Chief  Justice  (Abbott  on 
Shipping,  pp.  108-9),  "  who  had  repaired  or  fitted  out  a  ship 
or  lent  money  to  be  employed  in  these  services,  had,  by  the 
law  of  Rome,  and  still  possesses  in  those  nations  which  have 
adopted  the  civil  law  as  the  basis  of  their  jurisprudence, 
a  privilege  or  right  of  payment  in  preference  to  other  credi- 
tors upon  the  value  of  the  ship  itself,  without  any  instru- 
ment of  hypothecation  or  any  express  contract  or  agreement 
subjecting  the  ship  to  such  a  claim.  This  privilege  exists 
in  France,"  (and,  he  might  have  added,  in  the  United  States 
of  America), "  not  only  while  the  ship  remains  in  the  posses* 
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.«ion  of  the  owner,  but  even  after  a  sale  to  a  third  person 
for  some  period  of  time." 

"  It  appears/'  he  adds,  "  that  the  law  of  England  has  not 
adopted  this  rule  with  regard  to  repairs  and  necessaries  fur- 
nished here  in  England.  A  shipwright,  indeed,  who  has 
taken  a  ship  into  his  possession  to  repair  it  may  not  be 
bound  to  part  with  the  possession  until  he  is  paid  for  the 
repairs,  any  more  than  a  tailor  or  smith  or  any  other  artifi- 
cer in  regard  to  the  object  of  his  particular  trade,  unless 
there  be  a  special  agreement  to  give  credit  for  a  certain 
period  or  such  a  usage  in  the  trade  as  is  equivalent  to  a 
special  agreement.  But  n  shipwright,  who  has  once  parted 
with  possession  of  the  ship  or  has  worked  upon  it  without 
taking  possession,  and  a  tradesman  who  has  provided  ropes, 
sails,  provisions,  or  other  necessaries  for  a  ship,  are  not,  by 
the  law  uf  England,  preferred  to  other  creditors,  nor  have 
they  any  particular  claim  or  lien  upon  the  ship  itself  for 
the  recovery  of  their  demands/1 

The  judgment  of  the  Appeal  Court  then  proceeded  to 
review  the  decision  of  Dr.  Lushington  and  Sir  Bobt.  Philli- 
niore,  and  the  cases  of  The  Neptune,  8  Knapp,  P.C.,  p.  94; 
The  Pacific,  Br.  &  L.,  2Jfi ;  The  Troubadour,  8  Knapp,  94; 
The  Two  Ellens,  8  A.  &  K,  846 ;  The  Ella  A.  Clark,  8  Br. 
<6Z.;  The  Wataga,  Sw.,  166;  The  Ocean,  TV.  £.,868;  The 
Flecha,  1  Spk.,  488;  The  West  Friesland,  Sw.,  454;  The 
Gastaf,  Lush,  606  ;  and  the  case  of  The  Fieve  Superiore, 
L  R.%  6  P.  C.,  482,  decided  by  the  Privy  Council  in  1874, 
bearing  on  the  question  submitted  to  them. 

After  carefully  reviewing  and  distinguishing  all  these  and 
other  authorities,  and  examining  the  statutes,  the  Court 
allowed  the  appeal  and  dismissed  the  plaintiffs  action. 

The  plaintiffs  appealed  to  the  House  of  Lords  and  the 
case  again  came  on  for  argument  before  that  tribunal  in 
March,  1886,  and,  as  in  the  Court  of  Appeal,  the  only  ques- 
tion argued  was,  "Had  the  plaintiffs  a  maritime  lien  for 
their  advance  ? "  The  case  was  argued  by  eminent  counsel 
on  both  sides.  Their  Lordships  took  time  to  consider,  and 
in  April,  1886,  Lords  Watson,  Bramwell  and  Fitzgerald  de- 
livered judgments  unanimously  affirming  the  judgment  of 
the  Court  of  Appeal,  and  dismissing  the  appeal,  unhesita- 
tingly declaring  that  the  law  of  England  never  recognized 
any  maritime  lien  on  a  ship  for  necessaries. 

The  case  of  the  Heinrich  Bjorn  has  settled  for  all  time 
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the  question  raised  in  this  action,  and  I  have  thus  referred 
to  the  history  of  the  case,  at  perhaps  unnecessary  length, 
merely  to  point  out  that  the  judgment  which  must  be  pro- 
nounced in  this  action  and  which  must  govern  other  claims 
for  necessaries  on  the  proceeds  of  this  ship,  is  not  based  on 
mere  conflicting  dicta  of  judges  of  courts  of  first  instance, 
however  eminent,  but  upon  the  authority  of  the  highest 
tribunal  of  the  Empire,  whose  decisions  in  similar  cases  all 
•courts  (including  that  court  itself)  are  bound  to  follow. 

Following,  then,  the  authority  of  the  Heinrich  Bjorn 
(supra),  I  have  to  hold  that  in  the  claim  for  necessaries  by 
the  plaintiffs  in  this  action  there  is  no  maritime  lien  on  the 
Gaspesia,  and  that  consequently  the  mortgagees  are  entitled 
to  the  balance  of  the  purchase  money  of  the  ship  now  in 
the  registry,  after  payment  of  wages  of  seamen,  salvors  and 
-others  having  maritime  liens. 

Winter,  Q.  C,  for  plaintiff. 

Marine,  Q.  C,  for  defendant  interveners 


3U  HUNT  v.  HARVEY  ♦ 

18&2j  January.    Hon.  Mr.  Justice  Pinsknt. 

Currency  Act — Landlord  and  tenant— Lease— Covenant  to  pay  rent  in  '*  stniinf 

money  of  Great  Britain  " —  What  amount  of  money  in  Xeteftmnd- 

land  currency  is  equivalent  to  a  pound  "  sterling 

money  of  Groat  Britain.** 

•In  order  to  liquidate  rent  under  a  covenant  in  a  lease  which  calls  for  pay- 
ment in  "  sterling  money  of  Great  Britain/'  payment  at  the  rate  of  four' 
shillings  and  four  pence  sterling  money  to  five  shillings  currency,  or  one 
dollar,  is  not  a  sufficient  payment.  In  order  to  convert  sterling  money 
into  current  money  of  Newfoundland,  it  should  be  calculated  at  the  rate 
of  tour  shillings  aud  two  pence  sterling  money  as  equivalent  to  five  shil- 
lings, or  one  dollar  currency ;  in  other  words,  at  the  rate  of  one  pound 
sterling  money  of  Great  Britain  as  equivalent  to  twenty-four  shillings  or 
$4.r0  currency  of  Newfoundland. 

This  was  an  action  brought  for  the  recovery  of  the  sum 
of  $1,858  46  alleged  to  be  due  upon  a  covenant  in  a  lease 
for  payment  of  rent.  The  defendants  (assignees  of  the 
original  lessees)  do  not  deny  the  covenant,  but  simply  plead 
payment  in  couH  of  the  sum  of  $703  90  an  sufficient  to 
satisfy  the  plaintiff's  claim,  and  upon  this  the  plaintiff* 
joined  issue. 

The  agreed  facts  have  been  set  out  for  our  determination 
in  a  special  case,  and  the  clearest  and  easiest  way  of  de- 
tailing those  facts  here  is  by  reciting  the  special  case,  as 
follows : — 

41  This  is  an  action  taken  to  recover  the  sum  of  $1,S58.46, 
alleged  to  be  due  for  rent  and  arrears  of  rent  upon  certaiu 
land  and  premises  situate  on  Water  Street  in  St.  John's. 
The  plaintiff  is  administratrix  of  the  estate  of  the  late 
James  Brine.  The  defendants  are  the  Honourable  Augustus 
W.  Harvey  and  Joseph  Outerbridge,  of  St.  John's,  Mer- 
chants, trading  under  the  name  and  firm  of  Harvey  &  Co. 
The  writ  in  this  cause  was  issued  forth  of  this  Honourable 
Court  on  the  1st  day  of  December,  A.  D.  1891.  The  defen- 
dants have  appeared  and  pleaded  to  the  said  writ  and  the 
statement  of  claim  thereto  annexed,  and  have  paid  into 
court  the  sum  of  $703.90  under  the  said  plea  as  a  satisfac- 
tion of  such  claim.  Upon  this  plea  the  plaintiff  has  joined 
issue      The  parties  have  agreed   to  submit  the  question 

*  This  deciiion  not  having  been  printed  at  the  time  it  was  given  was  by  acci- 
dent omiited  from  the  last  vol  nine  of  Reports.  Owing  to  its  value  from  a  legs) 
as  well  as  from  an  historical  standpoint,  it  is  given  a  place  here. 


HUNT  v.  HARVEY.  315- 

rttibed  in  this  cause  for  decision  by  this  Honourable  Court' 
without  a  jury  upon  the  following  statement : 

"The  plaintiff,  by  indenture,  dated  the  16th  day  of  Jan., 
A.D.  1847,  demised  to  James  Tobin,  Jos.  Buchanan  Hutton 
mid  John  Lash,  certain  lands  with  the  appurtenances,  situate 
in  St.  John's,  to  hold  for  the  term  of  sixty-live  years,  to  be 
computed  from  the  first  day  of  October,  A.  D.  1846,  the 
lessees,  their  executors,  administrators  and  assigns,  yielding 
and  paying  therefor  yearly  and  every  year  during  the  said 
term,  to  the  plaintiff,  the  clear  yearly  rent  or  sum  of  three 
hundred  and  five  pounds  and  six  pence  sterling  money  of 
Great  Britain,  in  two  equal  half-yearly  payments,  namely, 
one  hundred  and  fifty-two  pounds  ten  shillings  and  three 
pence  sterling  money,  as  aforesaid,  on  the  first  day  of  May, 
and  one  hundred  ;md  fifty-two  pounds  ten  shillings  and 
threepence  sterling  money,  as  aforesaid,  on  the  first  day  of 
November  in  each  and  every  year  during  the  said  term. 

"The  said  indenture,  a  copy  of  which  is  hereto  annexed 
and  forms  part  of  this  case,  contains  a  covenant  for  the- 
payment  of  rent  and  other  usual  covenants. 

"  All  the  estate  of  the  said  lessees  in  the  said  lands  be- 
came vested  in  the  defendant  by  assignment  on  the  twenty- 
first  day  of  May,  A.D.  1860. 

"  From  the  time  of  the  execution  of  the  said  indenture  the* 
sum  of  £175  19s.  6d  currency  has  been  paid  by  the  lessees 
or  by  the  defendants  as  the  equivalent  for  each  half  year'* 
rent  as  it  became  due  uuder  the  said  lease,  that  is  to  say,  for 
£152  10s.  3d.  sterling  money  of  Great  Britain,  five  shillings 
current  money  of  Newfoundland,  or  one  dollar  since  the- 
adoption  of  the  decimal  system  of  currency  in  Newfound- 
and  being  reckoned  as  equal  to  four  shillings  and  four  pence, 
sterling  money  of  Great  Britain,  and  the  plaintiff  each  half 
year  furnished  the  lessees  and  defendants  with  accounts  and 
receipts  accordingly. 

"  It  is  contended  by  the  plaintiff  that  she  ought  to  be  paid 
in  sterling  money  of  Great  Britain  and  that  payment  aL  the 
rate  of  4s.  4d.  sterling  money  aforesaid  to  5s.  currency,  or 
one  dollar,  is  not  a  payment  of  the  rent  aforesnid.  That  in 
order  to  convert  the  aforesaid  sterling  money  into  current 
money  of  Newfoundland,  it  should  be  calculated  at  the  rate 
of  4s.  2d.  sterling  money  aforesai4  as  equivalent  to  us ,  or 
one  dollar  currency;  or  in  other  words,  at  the  rate  of  one- 
pound    sterling   money  of  Great  Britain   as  equivalent  to* 
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twenty-four  shillings,  or  $4.80  currency  of  Newfoundland 
That  she  is  entitled  to  recover  for  the  half  year's  rent  due 
on  the  first  day  of  November,  AD.  1891, the  sum  of  $732.06 
as  an  equivalent  for  £152  10s.  3d.  sterling  money  of  Great 
Britain,  less  the  sum  of  $703.90  paid  into  Court,  or  a  balance 
of  $28.16,  and  the  further  sum  of  $1,126.50  as  twensy  year* 
4>f  arrears  of  rent  at  $56.32  per  year  upon  the  same  calcula- 
tion. 

"  It  is  contended  by  the  defendants  that  all  rents  op  to 
the  first  day  of  May,  A.D.  1891,  have  been  fully  paid  and 
satisfied  by  the  payments  aforesaid,  and  that  the  said  sum 
paid  into  Court  satisfies  all  claim  for  the  rent  due  on  the 
first  day  of  November,  A.D.  1891,  and  that  therefore  the 
defendants  stand  discharged  of  and  from  all  claim  for  rent 
under  and  by  virtue  of  the  said  indenture. 

"  The  questions  thus  raised  are  submitted  to  this  Honou- 
rable Court  for  its  decision,  and  the  parties  hereto  agree  that 
judgment  shall  be  entered  up  accordingly." 

(Signed),  D.  M.  Browning, 

Solicitor  for  Plaintiff. 

(Signed),  Gko.  M.  Johnson, 

Solicitor  for  defendants. 

Counsel  for  both  parties  at  the  argument  cited  in  support 
-of  their  contentions  the  locally  celebrated  case  of  Robinson 
v.  The  Queen,  in  which  the  learning  upon  the  question  of  the 
various  values  and  denominations  of  money  in  this  Colony 
was  so  exhaustively  treated  in  the  arguments  and  judgments 
jus  to  leave  little  to  be  added  at  the  present  time. 

In  that  case  Mr.  Justice  Robinson  of  this  Court  sought 
for  a  judgment-  in  favor  of  his  being  paid  his  salary  (the 
payment  of  which  was  provided  by  local  enactment  in  ster- 
ling money)  in  pounds  represented  by  the  British  sovereign, 
•or  its  real  equivalent  in  value. 

Brady,  C.  J.,  sitting  in  the  then  Central  Circuit  Court, 
decided  against  this  contention,  and  upon  appeal  to  the 
Supre  ne  Court  he  held  by  his  first  opinion ;  while  Little,  J., 
•delivered  judgment  the  other  way. 

At  that  time  and  for  some  generations  there  had  been  in 
this  colony  three  different  modes  of  payment  of  lnouey  obli- 
gations, all  expressed  in  pounds,  shillings  and  pence,  not  in 
.dollars. 
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There  was  the  currency  of  every-day  life  in  which  the 
dollar  was  paid  and  taken  at  five  shillings,  but  the  same 
nominal  amount  might  for  local  purposes  be  expressed  in 
sterling,  and  then  the  dollar  was  rated  at  four  shillings  and 
four  pence  sterling  (local),  then  there  was  "British  sterling" 
or  "sterling. money  of  Great  Britain." 

The  plaintiff  (the  lessor)  here  contends  that  this  lust 
denomination  never  bore  any  but  one  meaning  and  effect 
and  is  incapable  of  bearing  any  other,  viz.,  payment  in  the 
sterling  coin  of  the  realm ;  in  other  words,  liquidation  in 
this  case  by  payment  in  305  sovereigns  and  6  sterling 
pennies,  or  their  actual  value  and  equivalent  in  other  coin, 
if  other  coin  was  accepted ;  and  that,  consequently,  as  the 
defendants  have  paid  her  in  local  sterling  only,  or  in  its  cur- 
rent equivalent  in  dollars,  she  is  entitled  to  receive  the  full 
amount  sought  to  be  recovered  in  this  action. 

The  defendants,  upon  the  other  hand,  contend  that  the 
words  "  sterling  money  of  Great  Britain"  are  susceptible  in 
local  contracts  of  the  same  meaning  as  the  word  "sterling" 
standing  alone,  and  signifying  the  depreciated  sterling  of 
4s.  4d.  instead  of  4s.  2d.  to  the  dollar,  in  fact,  that  these 
terms  are  synonymous;  and  they  contend  that  in  this  case, 
and  others  attended  with  similar  circumstances,  the  terms 
used  in  this  covenant  bear  the  meaning  they  put  upon  them. 

The  origin  of  the  practice  out  of  which  the  controversy  * 
arises  is  locally  historical. 

Anciently  the  operations  of  trade  in  this  country  were 
confined  to  the  fishing  season,  masters  and  servants,  mer- 
chants and  fishermen,  returned  in  the  autumn  whence  they 
had  come  in  the  spring.  During  the  season  little  or  no 
money  was  required,  and  payments  were  made  and  balances 
discharged  in  the  old  country. 

In  time  settlements  grew  up,  but  coin  was  scarce,  and, 
such  as  it  was,  was  mainly  represented  in  Spanish  or  other 
foreign  dollars.  Most  of  the  transactions  of  trade  and  the 
discharge  of  wages  in  the  island  continued  to  be  met  by 
supplies  in  goods  or  exchange  on  Britain.  There  was  a 
statutory  recognition  of  the  right  to  pay  by  exchange.  If 
men  desired  to  have  money  in  payment  they  found  it  very 
hard  to  get  it,  and  were  glad  to  get  cash  at  a  discount  upon 
their  claims.  So  the  dollar  which  was  then  intrinsically 
worth  4s.  2d.  became  current  on  the  spot  at  5s.,  and  was- 
given  for  sterling  exchange  at  4s.  4d. ;  but  there  were  flue- 
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tuations  even  in  these  values.  For  instance,  in  1818  the 
•Custom  House  declined  for  a  tine  to  receive  the  dollar  at 
5s.  and  allowed  only  4a.  2d.,  a  change,  the  inexpediency  of 
which  was  represented  by  the  Governor  of  the  time  ea  dis- 
turbing an  old  usage  which  had  had  the  sanction  of  pro- 
clamation 

A  few  years  prior  to  this  a  Newfoundland  firm  bad  con* 
tended  for  the  right  to  discharge  the  wages  of  an  Irish 
fisherman  in  the  so-called  "  Irish  sterling"  of  that  day,  which 
was  eight  per  cent,  less  than  British  sterling,  but  the  law 
officers  of  the  Crown  advised  the  Chief  Justice  that  the 
wages  must  be  paid  in  British  sterling,  and  judgment  was 
given  accordingly.  There  are  instances  of  obligations  in 
British  sterling  being  satisfied  at  one  time  during  great 
scarcity  of  money  in  dollars  taken  at  five  shillings. 

In  1825  a  proclamation  sanctioned  a  local  value  of  the 
dollar  at  4s.  4d.  iu  discharge  of  sterling  obligations.  In 
1838  this  order  was  rescinded  by  H.  M.  in  Council,  and 
several  attempts  of  the  local  legislature  to  give  the  dollar 
a  statutory  value  of  4s.  4d.  were  disallowed,  and,  as  Mr. 
Browning,  in  argument  observed,  prior  and  up  to  the  making 
of  the  lease  now  in  question. 

In  1850  the  law  officers  of  the  Crown  in  England  de- 
clared that  salaries  were  payable  in  British  sterling. at  4s.  2d 
to  the  dollar,  and  not  according  iu  suiy  conventional  or  com- 
mercial value. 

In  1854,  17  Vic,  cap.  5, — the  first  local  Act  to  regulate 
the  currency — was  passed,  and  in  1856  a  similar  enactment 
declaring  the  sovereign  to  be  of  the  value  of  twenty-four 
shillings  currency  and  silver  coins  in  proportion. 

Bobinson  vs.  The  Queen,  already  referred  to,  was  tried  in 
1862.  In  1863  an  Act  was  passed,  which  appears  in  the 
Consolidated  Statutes  of  1872,  and  which  is  the  present  law 
providing  that  the  local  currency  should  be  in  dollars  and 
cents,  and  that  gold  or  silver  coin  of  a  foreign  state  may 
pass  current  and  become  a  legal  tender  at  the  rates  which 
they  are  worth  proportionately  to  British  sterling  coin ;  the 
rights  of  parties  claiming  local  sterling  or  British  sterling 
are  by  the  express  terms  unaffected  by  the  Act 

The  Attorney  General,  who  appeared  for  the  defendants, 
while  insisting  that  in  the  case  of  local  contracts  " sterling" 
u  British  sterling,"  and  other  such  expressions,  meant  the 
.same  thing,  also  contended  that  the  meaning  in  this  case 
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.and  the  intention  of  the  parties  were  evidenced  by  I  he  fact 
that  for  forty-six  years  the  rent  had  been  paid  and  it»ceived 
at  the  lower  rate,  and  he  referred  to  Winter  vs.  Row  cited 
in  Bobinson  vs.  The  Queen. 

I  enquired  at  the  hearing  whether  the  Court  was  expected 
to  consider  the  question  of  original  mistake  in  the  contract, 
which  seemed  to  be  strongly  suggested  by  the  facts,  but 
both  parties  were  agreed  that  their  case  rested  upon  the 
.construction  of  the  existing  contract,  and  was  not  one  for 
its  rectification  or  for  determination  upon  equitable  conside- 
rations ;  and  so,  of  course,  we  have  to  deal  with  it  in  the 
present  proceeding  as  one  of  construction  only. 

Referred  to  the  leading  case  of  Robinson  vs.  The  Queen, 
we  find  that  while  the  two  judges  before  whom  it  was  heard 
differed  in  their  conclusions  upon  that  case,  they  were  agjeed 
upon  the  interpretation  of  the  phrase  "sterling  money  of 
Great  Britain."  Brady,  CJ.,  in  the  course  of  his  judgment, 
said  'The  law  officers  on  behalf  of  the  Crown  insist  that 
when  the  word  "  sterling"  is  used  alone,  and  without  such 
addition  as  "  British  sterling"  or  "  sterling  money  of  Great 
Britain,"  or  words  of  the  like  import,  it  denotes  an  inferior 
and  depreciated  value  in  Newfoundland,  or,  in  other  words, 
what  has  been  called  local  or  Newfoundland  sterling.  It 
cannot  now,  I  apprehend,  be  questioned  that  there  are  three 
standards  of  value  governing  local  pecuniary  contracts  and 
monetary  obligations  in  this  country."  Of  these  the  learned 
Judge  held  one  to  be  "an  obligation  to  pay,  say  £100  Bri- 
tish sterling,  or  sterling  money  of  Great  Britain,  which  is 
discharged  by  payment  in  dollars  at  4s.  2d.  each  or  £120 
currency."  In  another  place  in  that  judgment  Brady,  C.J , 
referring  to  the  case  of  landlord  and  tenant,  observes: — 
"  Suppose  a  case  where  a  tenant  holds  bis  house  under  such 
a  contract,  say  at  a  rent  of  £100  a  year,  British  sterling; 
the  tenant  knows  he  must  pay,  and  the  landlord  knows  he 
is  entitled  to  receive,  one  hundred  sovereigns,  or  £100  ster- 
ling money  of  Great  Britain,  or  its  equivalent  in  currency 
at  the  rate  of  24s.  to  the  pound." 

The  Attorney  General,  in  support  of  his  position,  con- 
tended that  the  plaintiff  was,  by  her  course  of  conduct, 
estopped  from  placing  upon  the  covenant  a  construction 
inconsistent  with  her  acts,  and  he  cited  authorities  upon 
the  doctrine  of  estoppel  in  pais. 

That  doctrine  has,  in  my  judgment,  no  application  what- 
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ever  to  a  case  of  this  kind.  No  practice  of  parties  arising 
from  misapprehension  or  mistake,  no  voluntary  surrender  of 
right  for  any  period  or  number  of  times  cau  affect  the  con- 
struction or  alter  or  modify  the  legal  meaning  of  the  express 
words  of  a  covenant,  or  prevent  the  beneficiary  from  claim- 
ing his  dues  under  it  when  he  may  be  so  disposed. 

It  appears  to  me  that  as  the  adjudication  now  required 
turns  upon  construction  only,  we  are  bound  to  give  effect  to 
the  dicta  I  have  quoted  from  the  judgment  in  Bobinson  vs. 
The  Queen.  Moreover,  I  am  perfectly  in  accord  with  that 
authority,  so  far  as  it  is  material  to  this  case. 

I  would  add  that,  in  my  opinion,  under  no  conceivable 
circumstances,  short  of  a  legislative  enactment,  would  it  be 
possible  to  attach  to  an  undertaking  providing  for  payment 
in  "  sterling  money  of  Great  Britaiu"  any  but  one  meaning, 
viz.,  payment  in  the  sterling  coin  of  Great  Britain  at  its 
legal  value  or  at  least  its  equivalent.  No  usage,  no  conven- 
tional practice,  no  capricious  commercial  value  which  may 
be  given  to  money  for  local  convenience,  can  have  the  effect 
of  altering  the  only  legal  meaning  and  effect  of  those  words 
or  take  away  the  rights  conveyed  by  them.  The  fact  of  the 
action  being  brought  here  makes  no  difference.  It  might 
be  brought  in  England  or  any  possession  of  the  Crown,  and 
the  interpretretation  must  be  the  same  everywhere,  the 
words  are  incapable  of  a  second  meaning.  Mr.  Browning 
cited  from  Elphinstone  <m  t/te  Interpretation  of  Deeds,  and 
the  cases  there  mentioned,  and  the  text  is  so  apt  that  I  re- 
peat it  here.  The  learned  author,  on  p.  8  says :  "  The  sub- 
sequent admission  or  subsequent  conduct  of  a  party  to  or 
person  claiming  under  the  deed  as  to  the  true  meaning  of 
the  deed  cannot  be  received  to  contradict,  vary,  or  add  to, 
the  termsof  the  deed."  And  again,  on  p.  407:  "A  cove- 
nant cannot  be  construed  by  the  interpretation  that  has 
been  put  on  it  by  the  parties." — Baynham  vs.  Guy's  Hospital, 
8  Ves.,  297;  Eaton  vs.  Lyon,  3  Ves.,  690;  Moore  vs.  Foley, 
€  Ves.,  232;  Iggulden  vs.  May,  9  Ves.,  395;  S.  C.  7  East, 
237;  2  Bos.  &  B.  N.  B.,  U9. 

It  must  be  remembered,  as  has  been  pointed  out,  that  de- 
fendants have  not  set  up  here  a  mistake  in  the  original  cove- 
nant. If  they  had  and  if  they  pleaded  it  and  relied  in  proof 
of  it  upon  the  fact  that  they  entered  into  possession  as  as- 
signees of  the  lessees  at  the  rate  of  rent  they  have  been 
accustomed  to  pay,  and  that  before  and  since  a  uniform 
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practice  had  prevailed  on  the  part  of  the  plaintiff  to  furnish 
her  accounts  and  accept  rent  at  the  rate  of  local  sterling,  or 
in  currency  representing  that  value,  and  from  such  facts  had 
asked  the  Court  to  conclude  that  the  wrong  kind  of  sterling 
had  been  expressed  and  inserted  in  the  original  lease  and 
not  the  "  sterling M  which  was  in  contemplation  of  the  par- 
ties, the  case  might  have  borne  a  very  different  aspect. 

I  put  this  thus  plainly  that  the  grounds  of  my  judgment 
which  is  in  favor  of  the  plaintiff,  may  not  he  misunderstood. 

Mr.  D.  Browning  for  plaintiff. 

Messrs.  Whiteway  &  Johnson  for  defendants. 


(This  is  the  indenture  referred  to  in  the  special  case). 

This  indenture,  made  at  St.  John's,  in  the  Island  of  New- 
foundland, this  16th  day  of  January,  A.  D.  1847,  between 
Elizabeth  Hunt,  administratrix  of  James  Brine,  deceased,  of 
the  one  part,  and  James  Tobin,  James  Buchanan  Hutton 
and  John  Lash,  of  same  place,  merchants,  of  the  other  part ; 
witnesseth  that  for  and  in  consideration  of  the  rents  here- 
inafter by  these  presents  reserved,  and  of  the  covenants, 
clauses  and  agreements  hereinafter  contained  on  the  part 
and  behalf  of  the  said  James  Tobin,  James  Buchauan  Hut- 
ton  and  John  Lash,  the  said  Elizabeth  Hunt,  administratrix 
aforesaid,  hath  demised  and  leased,  and  by  these  presents 
doth  demise  and  lease  unto  the  said  James  Tobin,  James 
Buchanan  Hutton  and  John  Lash,  all  that  piece  or  parcel  of 
land  situate  in  Water  Street,  in  the  town  of  St.  John's, 
aforesaid,  bounded  on  the  north  by  Water  Street  aforesaid, 
by  which  it  extends  124  feet  8  inches,  on  the  south  by  the 
harbor,  by  which  it  extends  121  feet,  on  the  east  by  land 
belonging  to  James  B.  Black,  by  which  it  extends  from 
Water  Street,  aforesaid,  into  the  water,  and  on  the  west  by 
land  belonging  to  Messrs.  Hunters  &  Co.,  which  also  ex- 
tends from  Water  Street  into  the  water,  and  all  ways,  paths, 
passages,  water,  water  courses,  easements,  privileges  and 
appurtenances  whatsoever  to  the  said  land  and  premises 
belonging  or  in  anywise  appertaining,  to  have  and  to  hold 
the  said  piece  or  parcel  of  land  hereby  demised  or  intended 
so  to  be  with  the  appurtenances  thereunto  belonging  unto 
the  said  James  Tobin,  James  Buchanan  Hutton  and  John 
21 
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Lash,  their  executors,  administrators  and  assigns,  for  and 
during  and  unto  the  full  end  and  term  of  sixty-five  years, 
to  commence  and  to  be  computed  from  the  first  day  of 
October,  A.  D.  1846,  and  from  thenceforth  next  ensuing, 
and  fully  to  be  complete  and  ended,  yielding  and  paying 
therefor  yearly  and  every  year  during  the  said  term  of 
sixty-five  years  hereby  granted,  unto  the  said  Elizabeth 
Hunt,  as  administratrix  aforesaid,  her  executors,  administra- 
tors and  assigns,  the  clear  yearly  rent  or  sum  of  three  hun- 
dred and  five  pounds  and  six  pence  sterling  money  of  Great 
Britain,  in  two  equal  half-yearly  payments,  namely,  one 
hundred  and  fifty-two  pounds  ten  shillings  and  three  pence 
sterling  money,  as  aforesaid,  on  the  first  day  of  May,  and 
one  hundred  and  fifty-two  pounds  ten  shillings  and  three 
pence  sterling  money,  as  aforesaid,  on  the  first  day  of  No- 
vember, in  each  and  every  year  during  the  said  term,  with- 
out making  any  deduction,  defalcation  or  abatement  thereof, 
or  out  of  any  parts  thereof,  for  or  in  respect  of  any  taxes, 
charges,  rents,  assessments  or  impositions  whatsoever  either 
Already  taxed,  charged,  assessed  or  imposed  on  the  said 
-demised  premises,  or  any  part  thereof,  by  authority  of  Par- 
liament or  otherwise  howsoever ;  the  first  payment  of  one 
hundred  and  seventy-seven  pounds  eighteen  shillings  and 
seven  pence  sterling  money,  as  aforesaid,  to  be  made  on  the 
first  day  of  May  next. 

And  the  said  James  Tobin,  James  Buchanan  Hutton,  and 
John  Lash,  for  themselves,  their  heirs,  executors,  and  admin- 
istrators, do  hereby  covenant,  promise,  and  agree  to  and  with 
the  said  Elizabeth  Hunt,  administratrix,  as  aforesaid,  her 
executors,  administrators,  and  assigns,  in  manner  following, 
that  is  to  say,  that  they  the  said  James  Tobin,  James  Buch- 
anan Hutton  and  John  Lash,  their  executors,  administrators 
and  assigns  shall  and  will  well  and  truly  pay  or  cause  to  be 
paid  to  the  said  Elizabeth  Hunt,  administratrix  as  aforesaid, 
her  executors,  administrators  or  assigns,  the  said  yearly  rent 
or  sum  of  three  hundred  and  five  pounds  and  sixpence  ster- 
ling money  as  aforesaid  hereby  reserved  at  the  times  and  in 
the  manner  hereinbefore  limited  and  appointed  for  payment 
thereof  without  making  any  deduction,  defalcation  or  abate- 
ment thereout  or  out  of  any  part  thereof.  And  also  that 
they  the  said  James  Tobin,  James  Buchanan  Hutton  and 
John  Lash,  their  executors,  administrators  and  assigns,  shall 
and  will  from  time  to  time  and  at  all  times  during  the  con- 
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tinuance  of  the  said  term  hereby  granted  at  their  own  pro- 
per costs  and  charges  well,  sufficiently  and  substantially 
repair,  support,  uphold,  amend,  maintain,  paint,  glaze,  scour, 
-cleanse  and  keep  all  buildings  that  shall  be  erected  upon  the 
said  land  during  the  said  term  with  the  appurtenances  there- 
to belonging,  and  also  the  glass  windows,  pavements,  privies, 
gutters,  sinks,  sewers,  and  way  draughts  appertaining  to  the 
same  in,  by,  and  with  all  and  all  manner  of  needful  and 
necessary  reparations  and  amendments  whatsoever,  and  all 
and  singular  the  said  premises  with  the  appurtenances  so 
well  and  sufficiently  and  substantially  repaired,  supported, 
upheld,  amended,  maintained,  painted,  glazed,  scoured,  clean- 
sed, and  kept  in  repair,  shall  and  will  at  the  end  or  expira- 
tion of  the  said  term  granted,  peaceably  and  quietly  leave, 
surrender  and  yield  up  unto  the  said  Elizabeth  Hunt,  ad- 
ministratrix as  aforesaid,  her  executors,  administrators  and 
assigns,  without  contradiction  ill  anywise.  Provided  always, 
and  it  is  hereby  declared  and  agreed  upon  by  and  between 
the  said  parties  to  these  presents  that  in  case  the  said  yearly 
rent  or  sum  of  three  hundred  and  five  pounds  and  sixpence 
sterling  money,  as  aforesaid,  hereby  reserved,  or  any  part 
thereof,  shall  at  any  time  or  times  be  in  arrear  or  unpaid  by 
the  space  of  ten  days  next  after  any  of  the  said  days  here- 
inbefore limited  for  payment  thereof  (the  same  being  law- 
fully demanded),  then  and  in  such  case  and  from  thenceforth 
it  shall  be  lawful  to  and  for  the  said  Elizabeth  Hunt,  ad- 
ministratrix, as  aforesaid,  her  executors,  administrators  and 
assigns,  into  and  upon  the  said  demised  premises,  or  any 
part  thereof,  in  the  name  of  the  whole,  to  re-enter,  and  the 
same  to  have,  again  re-possess  and  enjoy  as  in  her  and  their 
first  and  former  estate,  and  the  said  James  Tobin,  James 
Buchanan  Hutton  and  John  Lash,  their  executors,  adminis- 
trators and  assigns,  from  thence  to  expel,  remove  and  put 
out,  anything  herein  contained  to  the  contrary  thereof  not- 
withstanding. And  the  said  Elizabeth  Hunt,  as  administra- 
trix, as  aforesaid,  for  herself,  her  heirs,  executors  and  ad- 
ministrators, doth  covenant,  promise  and  agree  to  and  with 
the  said  James  Tobin,  James  Buchanan  Hutton  and  John 
Lash,  their  executors,  administrators  and  assigns,  by  these 
presents,  that  they  the  said  James  Tobin,  James  Buchanan 
Hutton  and  John  Lash,  paying  the  said  yearly  rent  or  sum 
of  three  hundred  and  five  pounds  and  six  pence  sterling 
money,  as  aforesaid,  hereby  reserved  at  the  times  hereinbe- 
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fore  appointed  for  payment  thereof,  and  observing,  perform- 
ing, fulfilling  and  keeping  all  and  singular  the  said  covenant* 
and  agreements  herein  contained,  which  on  their  parts  are 
or  ought  to  be  paid,  done,  observed  and  performed  according 
to  the  true  intent  and  meaning  of  these  presents,  shall  and 
may  quietly  and  peaceably  have,  hold,  occupy,  possess  and 
enjoy  the  said  land  hereby  demised,  with  the  appurtenances 
thereto  belonging,  for  and  during  the  said  term  of  sixty-five 
years  hereby  granted  without  any  intervention  or  hindrance 
of  or  by  the  said  Elizabeth  Hunt,  as  administratrix,  as  afore- 
said, her  executors,  administrators,  or  assigns,  or  any  other 
person  or  persons  lawfully  claiming  by,  from,  under,  or  in 
trust  for  her,  them,  or  any  of  them. 

In  witness  whereof  the  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals,  on  the  day  and  year  and 
at  the  place  first  above  written. 

(Signed),  Elizabeth  Hunt,  (l.s.) 

Administratrix  of  J  as.  Brine. 

(Signed),  Jambs  Tobin,  (l.s.) 

By  his  Attorney,  J.  B.  Hutton. 

(Signed),  J.  B.  Hutton,  (l.s.) 

(Signed),  John  Lash,  (l.s.) 

Signed,  sealed  and  delivered  \ 
in  presence  of  j 

(Signed),        W.  W.  Walbank. 
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1899,  January.    Hon.  Mb.  Justice  Morison. 

Shipping— Salvage—  When  a  pilot  is  entitled  to  salvage  reward— Different 
dosses  of  salvors,  how  they  are  compensated. 

In  order  that  a  pilot  may  be  entitled  to  salvage  reward,  he  most  not  only 
show  that  the  ship  was  in  some  sense  in  distress,  and  that  she  was  in  such 
distress  as  to  be  in  danger  of  being  lost,  and  such  as  to  call  upon  him  to> 
ran  such  unusual  danger,  or  incur  such  unusual  responsibility,  or  exercise 
such  unusual  skill,  or  perform  such  an  unusual  hind  of  service,  as  to  make 
it  unfair  and  unjust  that  he  should  be  paid  otherwise  than  on  the  terms 
of  salvage  reward. 

Tins  is  an  action  commenced  by  the  owners,  master  and 
•crew  of  the  steamer  Cabot  to  recover  compensation  for  sal- 
vage services  rendered  to  the  steamer  Petunia.  Subse- 
quently the  owners,  master  and  crew  of  the  steamer  Favorite 
-and  of  the  steam  launch  Eagle,  and  the  crew  of  the  Pilot 
Boat  No.  3,  applied  to  be  joined  as  plaintiffs,  and  were  so 
joined.  The  action  was  heard  without  pleadings  further 
than  the  filing  of  statements  of  claim  of  the  respective 
plaintiffs,  and  the  evidence  was  taken  viva  voce  before  me. 

The  Cabot  is  a  steam-whaler  of  the  burthen  of  97  tons 
-gross,  and  fitted  with  triple  expansion  engines  of  high 
power.  At  full  speed  she  can  make  11$  knots,  but  her 
average  speed  is  10  knots  per  hour.  She  is  only  a  few 
months  old.  and  cost,  with  all  her  gear  on  board,  $25,000. 
On  the  occasion  in  question  she  carried  a  crew  of  11  men 
all  told,  exclusive  of  the  master  of  the  schooner  Helena 
May,  who  was  on  board  for  the  purpose  of  seeing  how  the 
whale-fishery  is  conducted.  The  Favorite  is  a  steam-tug  of 
457  tons  burthen,  and  is  valued  by  her  owners  at  $6,000. 
Ordinarily  she  carries  a  crew  of  four  men  all  told,  but  on 
special  service  like  the  occasion  in  question  she  carries  two 
lueu  ex  Liu.  The  steam  launch  Eagle  is  valued  by  her  owners 
at  $2,000,  and  carries  a  captain  and  engineer. 

The  Petunia  is  a  steamer  of  1,093  tons  net,  and  her  value 
as  she  lay  beached  at  the  lower  part  of  the  harbor  has  been 
appraised  at  $25,000.  This  valuation  has  been  questioned 
by  counsel  for  the  Cabot,  but  I  see  no  reason  to  doubt  the 
bona  fides  of  the  appraisers.  Evidence  was  given  by  Mr. 
Augustus  W.  Harvey  that  he  was  prepared  to  purchase  the 
Petunia  as  she  lay  beached  at  the  lower  part  of  the  harbor 
for  $40,000,  and  Mr.  Alexander  D.  Brown,  of  the  firm  of 
James  Angel  &  Co.,  who  repaired  the  Petunia,  valued  her  at 
£9,000  sterling,  or  roughly  speaking,  $45,000. 
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The  facts  relating  to  the  services  for  which  compensation- 
is  claimed,  shortly  stated,  are  as  follows: — On  the  29th  of 
July  last,  about  9  a.  nu,  the  Petunia  struck  on  Aqnaforte 
Sock,  about  two  miles  from  Aqnaforte  Harbor,  on  the  South 
coast  of  Newfoundland.  The  weather  at  the  time  was  calm 
with  dense  fog.  The  water  was  smooth  with  a  swell  but  no 
sea,  and  there  was  a  light  wind  from  the  westward.  The 
ship  struck  forward,  apparently  in  a  cleft  in  the  rock,  and 
remained  fast,  listed  to  starboard  and  with  the  starboard 
side  of  the  bow  laying  against  the  rock.  About  10  or  10.30 
ajn.  the  captain  sent  a  boat  ashore  to  telegraph  to  St.  John's 
for  assistance,  and  about  11  o'clock  the  Cabot  hove  in  sight, 
bound  on  a  whaling  trip.  The  Cabot  immediately  came 
alongside  and  took  a  hawser  from  the  starboard  quarter  of 
the  Petunia,  and  attempted  to  tow  her  off  with  the  assist- 
ance of  the  engines  of  the  Petunia  working  astern.  After 
towing  for  a  short  time  the  hawser  broke.  The  Cabot  then 
took  another  hawser  from  the  port  quarter  of  the  Petunia 
and  towed  her  stern  off  to  port,  thereby  freeing  her  star- 
board side  from  the  rock  against  which  she  lay.  The  Cabot 
then  again  towed  right  astern,  and  with  the  assistance  of 
the  engines  of  the  Petunia  working  full  speed  astern,  she 
came  off  the  rock  about  one  o'clock,  a.m.  It  was  then  found 
that  the  Petunia  was  making  a  good  deal  of  water,  and  an 
attempt  was  made  to  stop  it  with  Digging  and  sails  from 
the  inside,  and  subsequently  by  getting  a  sail  over  the  bows. 
The  Cabot  then  towed  the  Petunia  to  thr  entrance  of  Aqua- 
forte  harbor,  when  it  was  found  that  the  pumps  were  gain- 
ing on  the  water  and  the  captain  of  the  Petunia  decided 
that  he  would  proceed  to  St.  John's  in  tow  of  the  Cabot. 
They  left  Aqnaforte  about  two  a  in.,  and  for  the  first  couple 
of  hours  everything  went  well.  The  Petunia  was  able  to 
use  her  engines,  and  with  the  assistance  of  the  Cabot  luade 
a  speed  of  8  to  10  miles  an  hour.  It  was  then  found  that 
the  top  of  the  forward  tank  of  the  Petunia  had  given  way, 
and  that  the  water  was  gaining  considerably.  At  this  time 
they  were  off  Ferryland,  and  the  Petunia  was  getting  down 
by  the  bead  with  a  considerable  list  to  starboard,  which 
caused  her  to  steer  badly.  When  about  four  miles  past 
Cape  Broyle  the  Petunia  sheered  so  badly  that  the  tow  rope 
burst.  It  was  immediately  spliced,  and  the  Cabot  again  at- 
tempted to  tow,  but  the  Petunia  sheered  so  badly  it  was  im- 
possible to  continue.    The  Cabot  then  took  two  lines  astern 
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from  the  Petunia,  and  she  (the  Petunia)  went  ahead  under 
steam,  steered  by  the  Cabot.  This  continued  until  about 
five  o'clock  in  the  afternoon,  by  which  time  they  were  off 
Great  Island.  Here  they  met  the  Favorite,  which  had  been 
sent  in  search  of  the  Petunia.  The  Favorite  then  took  a 
rope  ahead  of  the  Petunia,  and  the  Cabot  continued  astern 
assisting  to  steer  her.  After  a  while  it  was  found  that  the 
Petunia  was  steering  worse,  sometimes  making  a  complete 
circle,  and  on  one  occasion  compelling  the  Favorite  to  cut 
the  tow-line  to  prevent  damage.  Finding  the  Petunia  set- 
tling down  by  the  head  and  getting  worse  to  steer,  it  was 
then  decided  that  the  Cabot  should  get  out  two  tow  lines 
and  tow  the  Petunia  stern-foremost,  the  Favorite  going  ahead 
to  pilot  and  look  out  for  the  land.  Accordingly  two  lines 
crossing  each  other  were  got  out  from  the  stern  of  the  Petu- 
nia to  the  stern  of  the  Cabot,  and  she  continued  towing  the 
Petunia  stern-foremost  until  about  12  o'clock  (midnight). 
In  the  meantime  the  fires  on  board  the  Petunia  had  been 
put  out  by  the  water  rising  in  her.  The  first  fire  went  out 
at  five  o'clock  in  the  afternoon,  and  the  last  fire  at  midnight. 
About  7  o'clock  the  crew  of  the  Petunia  had  put  their 
clothes  on  board  the  Favorite,  and  some  time  after  midnight 
the  crew  of  the  Petunia,  with  the  exception  of  the  captain, 
chief  officer  and  chief  engineer,  went  on  board  the  Favorite, 
leaving  a  boat  alongside  for  the  captain,  chief  officer  and 
chief  engineer  in  case  of  need.  The  Cabot  then  resumed 
towing  the  Petunia  stern-foremost,  preceded  by  the  Favorite, 
until  they  arrived  off  St.  John's.  This  was  about  4  a.  m. 
Here  the  pilots  came  on  board,  and  shortly  afterwards  the 
Favorite  took  one  of  the  lines  from  the  Cabot,  and  both 
steamers  proceeded  to  tow  and  steer  the  Petunia  into  Saint 
John's  When  about  a  mile  from  the  harbor  the  Eagle  came 
alongside  and  took  a  line  right  over  the  stern  of  the  Petunia 
between  the  other  two  steamers.  All  this  time  the  water 
had  been  gaining  and  the  Petunia  going  down  further  by 
the  head.  Between  the  time  the  pilot  came  on  board  and 
the  beaching  of  the  vessel  she  had  gone  down  five  and  one- 
half  feet  by  the  head.  In  fact  so  critical  had  the  situation 
become  that  the  captain  of  the  Petunia  wanted  the  pilot  to 
beach  her  near  Chain  Rock,  but  knowing  that  the  water  was 
deep  there  the  pilot  thought  it  better  to  run  the  risk  of 
trying  to  beach  her  in  shoaler  water  at  Maggotty  Cove,  near 
Woods'  premises.    This  they  succeeded  in  doing  about  six 


328  THE  "PETUNIA/' 

a.m.  in  such  a  manner  that  the  difficulty  and  expense  of 
raising  her  was  materially  lessened. 

Upon  these  facts  the  respective  plaintiffs  claim  that  they 
have  performed  meritorious  salvage  services  for  which  they 
ought  to  be  adequately  remunerated.  Each  set  of  plaintiffe, 
as  a  matter  of  course,  endeavors  to  magnify  his  own  share  of 
the  work  done,  but  there  is  little  or  no  dispute  between 
them  as  to  the  material  facts  of  the  case.  The  chief  diffe- 
rence of  opinion  between  thent  is  as  to  the  inferences  that 
I  ought  to  draw  from  the  facts. 

The  defendant's  counsel,  as  to  the  claims  of  the  first  three 
sets  of  plaintiffs,  frankly  and  very  properly  admits  that  the 
services  rendered  were  salvage  services,  for  which  they  are 
entitled  to  be  remunerated  upon  the  well-known  principle 
that  govern  claims  of  this  description.  As  to  the  claims  of 
the  pilots  for  salvage  services,  the  defendant's  counsel  con- 
tends that  if  any  such  claim  can  be  recognized,  it  can  only 
be  for  a  very  small  amount. 

I  will  dispose  of  the  claim  of  the  pilots  first.  Ordinarily 
a  pilot  is  not  entitled  to  reward  in  the  nature  of  salvage  for 
services  rendered  in  the  preservation  of  the  ship  under  his 
eharge.  It  is  clear  however  that,  in  common  justice,  there 
must  be  a  limit  10  the  work  which  the  pilot  can  be  called 
upon  to  do,  and  to  the  risk  which  he  can  be  called  upon 
to  run  in  order  to  earn  his  pilotage  fee;  and  it  has  long 
been  settled  law  that  (1)  there  may  be  circumstances  of 
such  danger  at  the  commencement  of  his  services  that  they 
will  be  treated  by  the  Court  in  the  light  of  salvage,  and 
not  of  mere  pilotage,  from  the  first ;  and  (2)  circumstances 
of  such  danger  may  supervene  after  his  services  have 
commenced  as  to  alter  their  character  and  engraft  a  right  to 
salvage  reward  upon  services,  which  in  their  inception  were 
purely  of  a  pilotage  character.  In  the  words  of  Dr  Lush- 
ington  (in  The  Elizabeth  and  Jurist,  365),  "The  rates  of 
pilotage  have  been  settled  upon  the  calculation  of  what  will 
be  an  adequate  reward  for  ordinary  pilot  services,  and  not 
for  other  services." 

The  law  as  to  the  pilot  Jios  been  very  clearly  laid  down 
by  the  Court  of  Appeals  in  the  case  of  Akerflan  v.  Price, 
7  Q.B  D.,  135.  After  string  the  facts  and  dealing  with  the 
arguments  of  counsel,  7*  rett,  L.J.,  in  that  case  stated  the 
rule  of  law  to  be  "  thai  in  order  to  entitle  a  pilot  to  salvage 
reward,  he  must  not /jnly  show  that  the  ship  was  in  some 
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aense  in  distress,  but  that  she  was  in  such  distress  as  to  be 
in  danger  of  being  lost,  and  such  as  to  call  upon  hiin  to  run 
such  unusual  danger,  or  incur  such  unusual  responsibility, 
or  exercise  such  unusual  skill,  or  perform  such  an  unusual 
kind  of  service,  as  to  make  it  unfair  and  unjust  that  he 
should  be  paid  otherwise  than  upon  the  terms  of  salvage 
reward." 

In  the  present  case  the  Petunia  was  undoubtedly  in  such 
distress  as  to  be  in  danger  of  being  lost  She  was  filling 
fast  when  the  pilot  boarded  her,  and  in  the  short  time  that 
elapsed  before  she  was  beached  she  had  gone  down  five  feet 
-and  a  half  by  the  head.  In  piloting  a  ship  in  that  condi- 
tion into  St.  John's,  and  particularly  through  the  Narrows, 
And  in  beaching  her  at  the  most  convenient  place,  the  pilot 
was  called  upon  to  incur  unusual  responsibility  and  to  ex- 
ercise unusual  skill.  The  services  performed  by  the  pilot 
and  his  crew  were  in  my  opinion  altogether  outside  the 
•compass  of  ordinary  pilotage,  and  for  which  it  would  be 
unfair  and  unjust  to  compensate  them  except  upon  the  basis 
of  salvage  reward. 

I  now  come  to  the  claims  of  the  first  three  sets  of  plain- 
tiffs, and  will  state  the  principles  upon  which  I  base  my 
•decision,  merely  premising  that  it  is  my  intention  to  award 
one  amount  for  the  salvage  services  performed  by  all  the 
plaintiffs,  and  then  to  divide  and  apportion  this  amount 
among  the  several  sets  of  plaintiffs,  according  to  the  merits 
of  their  respective  claims. 

There  is  no  absolute  rule  or  fixed  scale  of  remuneration 
for  salvage  services.  The  amount  of  the  salvor's  reward  is 
dependent  upon  the  discretion  of  the  Court,  and  its  award, 
from  the  nature  of  the  case,  must  be  always,  as  Lord  Stowell 
described  it,  more  or  less  rusticum  judicium.  In  the  words 
of  Dr.  Lushington  (The  Cuba.  1  Lush.  15),  "The  amount  of 
salvage  is  not  to  be  determined  by  any  rules ;  it  is  a  matter 
of  discretion,  and  probably  in  this  or  in  any  other  case  no 
two  tribunals  would  agree."  In  the  City  of  Chester,  9  P.D , 
187,  Brett,  M.R,  says,  "  There  is  no  jurisdiction  known  which 
is  so  much  at  large  as  the  jurisdiction  given  to  award  sal- 
vage. There  is  no  jurisdiction  known  in  which  so  many 
•circumstances,  including  many  beyond  the  circumstances  of 
the  particular  case,  are  to  be  considered  for  the  purpose  of 
•deciding  the  amount  of  salvage  reward." 

Whilst  however  a  very  ample  discretion  is  exercised  by 
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the  tribunal  which  has  to  assess  the  salvage  reward,  there- 
are  certain  broad  principles  which  the  Court  of  Admiralty 
has  learnt  to  recognize  as  proper  guides  to  its  judgment. 
The  Court  always  seeks  to  combine  the  consideration  of  that 
which  is  due  to  the  owners  in  the  protection  of  their  pro- 
perty with  the  liberality  due  to  the  salvors  in  remunerating 
meritorious  services ;  and  in  doing  this  it  bears  well  in  mind 
the  risk  which  salvors  always  run  of  getting  nothing  at  all, 
however  strenuous  and  heroic  their  efforts  may  have  been, 
by  reason  of  the  failure  of  those  efforts  to  save  the  property 
in  peril.  In  the  present  case  if  the  Petunia,  instead  of  being 
beached  in  the  harbor,  had  sunk  outside  the  Narrows,  the 
plaintiffs  would  have  had  all  their  labor  and  risk  and  trouble 
for  nothing.  The  Court  regards  the  reward  of  salvage  ser- 
vices not  merely  as  a  compensation  to  be  meted  out  accord- 
ing to  the  exact  amount  of  benefit  conferred  in  the  particu- 
lar case,  but  also  as  the  proper  subject  of  important  con- 
siderations of  a  public  and  genoral  character.  In  the  word* 
of  Lord  Stowcll  (The  William  Beckford,  3  C.  Rob.  356), 
"The  principles  upon  which  the  Court  of  Admiralty  pro- 
ceeds lead  to  a  liberal  remuneration  in  salvage  cases ;  for 
they  look  not  merely  to  the  exact  quantum  of  services  per- 
formed in  the  service  itself,  but  to  the  general  interests  of 
the  navigation  and  commerce  of  the  country,  which  are 
greatly  protected  by  exertions  of  this  nature."  Or  as  put 
by  Sir  John  Nicholl  (The  Industry,  3  Hagg.  204),  "  It  is  not 
a  mere  question  of  work  and  labor,  not  a  mere  calculation 
of  hours,  though  time  undoubtedly  is  an  ingredient;  but 
there  are  various  facts  for  consideration — the  state  of  the 
weather,  the  degree  of  danger  and  damage  to  the  ship,  the 
risk  and  peril  of  the  salvors,  the  time  employed,  the  value 
of  the  property ;  and  when  all  these  are  considered  there  is 
still  another  principle — to  encourage  enterprise,  reward  ex- 
ertion, and  to  be  liberal  in  all  that  is  due  to  the  general  in- 
terests of  commerce,  and  the  general  benefit  of  owners  and 
underwriters,  even  though  the  reward  may  fall  upon  an 
individual  owner  with  some  severity." 

But  it  is  not  only  from  the  application  of  these  general 
principles,  important  as  they  are  undoubtedly  are,  that  the 
Court  derives  assistance  in  exercising  its  discretion  as  to  the 
amount  to  be  awarded  for  salvage.  Sone  circumstances  are 
always  material  for  consideration  in  coming  to  a  decision 
upon  claims  for  salvage.    These  considerations,  so  far  as- 
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they  are  applicable  to  the  claims  in  this  action,  may 
be  classified  ad  follows:  (1)  the  degree  of  damage  to  the 
property  salved;  (2)  the  value  of  the  property  salved; 
(3)  the  skill  and  conduct  of  the  salvors ;  (4)  the  value  of 
the  property  employed  in  the  salvage  service ;  (5)  the  dan- 
ger to  which  the  property  employed  in  the  salvage  service 
is  exposed;  (6)  the  time  and  labor  expended  in  the  per- 
formance of  the  salvage  services,  and  (7)  the  loss  or  expense 
incurred  in  the  performance  of  the  salvage  service,  such  as 
detention,  loss  of  profitable  trade,  or  damage  to  the  salving 
ship  or  her  gear.  Where  all  or  many  of  these  elements  are 
found  to  exist,  or  some  of  them  are  found  to  exist  in  a  large 
degree,  a  large  reward  is  given ;  where  few  of  them  are 
found,  or  they  are  present  only  in  a  low  degree, 'the  salvage 
remuneration  awaided  is  comparatively  small.  It  will  be 
noticed  in  this  classification  that  I  have  eliminated  danger 
to  life,  which  is  always  a  most  material  circumstance  for 
consideration  where  it  exists.  In  the  present  case  it  has 
not  been  shown  that  there  was  danger  to  life,  either  as  re- 
gards the  salvors  or  the  property  salved. 

I  do  not  propose  to  discuss  each  of  these  considerations 
in  detail  in  the  present  case,  but  merely  to  state  the  con- 
elusions  at  which  I  have  arrived  after  a  careful  study  of  the 
evidence.  As  to  the  degree  of  damage,  it  cannot  be  doubted 
that  the  Petunia  while  fast  upon  the  rock,  even  with  light 
wind  and  smooth  sea,  was  in  a  very  precarious  position. 
There  was  a  dense  fog,  and  it  was  not  shewn  that  there  was 
any  other  steamer  in  the  vicinity  to  render  assistance.  The 
Favorite  could  not  have  reached  the  scene  of  the  accident 
until  late  in  the  evening,  and  it  is  doubtful  whether  she 
would  have  been  sufficiently  powerful  to  tow  the  Petunia 
off  the  rocks.  Even  if  she  did  tow  her  off  the  rocks  it  is- 
not  at  all  clear  that  she  would  have  been  able  to  tow  her 
to  St.  John's.  At  any  moment  the  weather  was  liable  to 
change,  and,  situated  as  the  Petunia  was,  it  would  not  re- 
quire much  in  the  way  of  sea  to  damage  her  beyond  remedy. 
In  fact,  all  the  circumstances  point  to  the  conclusion  that 
the  Petunia  was  in  a  position  of  considerable  danger,  which 
was  liable  to  be  increased  at  any  moment.  The  value  of  the 
property  saved  is  an  important  ingredient  in  fixing  the 
amount  of  remuneration  to  be  allowed,  but  it  is  not  the 
most  important  ingredient.  There  has  been  some  difference 
of  judicial  opinion  as  to  whether  the  merit  of  a  salvage  ser- 
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vice  ought  to  be  regarded  first  from  the  standpoint  of  the 
risk  to  the  salvor  or  from  the  standpoint  of  the  value  of 
the  salvage  service.  I  need  not  cite  any  of  the  older  cases 
to  show  this,  but  will  refer  to  two  or  three  of  the  more 
recent  cases  in  which  this  point  has  been  dealt  with.  In 
ihe  City  of  Chester,  9  P.  &.,  202,  decided  by  the  Court  of 
Appeal,  Lindley,  L.J.,  sums  up  the  principal  considerations 
affecting  salvage  remuneration  as  follows : — "  The  first  mat- 
ter for  consideration  is  the  nature  of  the  service  rendered, 
the  danger  from  which  the  one  ship  has  been  saved  and  the 
danger  to  which  the  other  ship  has  been  exposed.  Under 
this  head  have  to  be  considered  the  skill  and  courage  of  the 
jsalvors,  and  the  risk  of  life  and  death  as  well  to  the  saved 
as  to  the  rescuers.  A  salvage  service  which  hardly  exceeds 
ordinary  towage  is  naturally  remunerated  on  a  very  different 
scale  from  an  heroic  rescue  from  imminent  destruction.  The 
next  matter  for  consideration  is  the  value  of  the  property 
saved."  In  the  Werra,  12  P.D.,  68,  Sir  James  Hannen  says : 
"  The  first  thing  to  be  considered  is  the  value  of  the  pro- 
perty saved.  By  that  I  do  not  mean  that  it  is  to  be  taken 
as  absolutely  the  most  important  element,  but  that  it  is  the 
subject  matter  in  respect  of  which  the  action  arises.  It  is 
the  fund  which  has  to  be  dealt  with  and  divided  between 
its  owners  and  the  salvors  who  have  acquired  a  claim  upon 
it"  In  the  Amerique,  L.R,  6  P.C.,  476,  Sir  James  Colville, 
delivering  the  judgment  of  the  Privy  Council,  says: — "The 
rule  seems  to  be  that  though  the  value  of  the  property 
salved  is  to  be  considered  in  the  estimate  of  the  remunera- 
tion it  must  not  be  allowed  to  raise  the  quantum  to  an 
amount  altogether  out  of  proportion  to  the  services  actually 
rendered/'  In  the  present  case,  in  coming  to  a  conclusion 
as  to  the  value  of  the  property  saved  I  have  taken  into  con- 
sideration not  only  the  value  of  the  Petunia  herself,  but 
also  the  fact  that  by  reason  of  the  exertions  of  the  salvors 
she  has  been  enabled  to  earn  a  freight  of  the  gross  value  of 
£1,815  sterling,  or,  roughly  speaking,  $9,075.  As  to  the 
skill  and  conduct  of  the  salvors  there  can  be  no  question. 
There  was  an  attempt  on  the  part  of  the  Favorite  to  mini- 
mize the  services  rendered  by  the  Cabot  and  to  suggest  that 
the  salvors  on  the  latter  vessel  had  been  guilty  of  miscon- 
duct, but  I  can  find  no  evidence  to  sustain  such  an  impu- 
tation. The  burden  of  proving  misconduct  lies  upon  those 
who  impute  it,  and  the  evidence  must  be  such  as  to  leave 
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no  reasenable  doubt  in  the  mind  of  the  judge.  There  is  no 
such  evidence  in  this  case.  In  my  opinion,  the  conduct  of 
the  salvors  from  the  time  the  Petunia  was  towed  off  the 
rock  by  the  Cabot  until  she  was  beached  in  the  harbor  by 
the  united  efforts  of  all  the  plaintiffs,  not  only  leaves  no 
room  for  the  imputation  of  misconduct  so  any  of  them,  but 
shows  that  they  displayed  the  most  commendable  skill, 
prompitude  and  energy  in  bringing  their  task  to  a  successful 
conclusion. 

The  value  of  the  property  employed  in  the  salvage  service 
has  been  already  stated,  and  I  do  aot  consider  that  it  was 
exposed  to  any  extraordinary  danger  in  performing  the  ser- 
vice. It  is  true  that  the  vessels  were  proceeding  along  the 
coast  in  a  dense  fog,  but  with  the  local  knowledge  possessed 
by  the  masters  of  the  Cabot  and  Favorite  this  did  not  mate- 
rially increase  the  danger  to  these  vessels.  The  time  and 
labor  expended  iu  the  performance  of  the  salvage  service 
appears  from  the  statement  of  facts,  and  the  only  damage 
done  to  either  of  the  salving  vessels  was  the  bursting  of  the 
bawser  belonging  to  the  Cabot,  which  I  value  at  $100  As 
to  detention  or  loss  of  profitable  trade  this  could  only  exist 
in  the  case  of  the  Cabot  No  evidence  has  been  given  upon 
this  point  further  than  the  fact  that  she  was  on  a  whaling 
trip  and  had  secured  several  whales  shortly  before  the  acci- 
dent to  the  Petunia.  In  assessing  the  amount  of  the  sal- 
vage  award  I  will  take  this  factor  into  account  as  an  ele- 
ment to  be  considered. 

Applying  these  principles  and  considerations  to  the  facts 
of  the  present  case,  I  have  concluded  to  award  the  sum  of 
$3,500  as  remuneration  for  the  services  performed  by  all 
the  salvors,  and  I  condemn  the  Petunia  and  her  bail  in  that 
amount  with  costs. 

As  to  the  apportionment  of  this  amount  I  decide  as  fol- 
lows:— (1)  $100  shall  be  paid  to  the  owners  of  the  Cabot 
for  the  hawser  destroyed  belonging  to  her.  (2)  $2,400  shall 
be  paid  to  the  owners,  master  and  crew  of  the  Cabot t  and 
shall  be  distributed — $1,800  to  the  owners,  $200  to  the 
master,  and  $400  among  the  officers  and  crew  according  to 
their  ratings,  including  the  captain  of  the  Helen  May,  who 
shall  be  rated  as  one  of  the  crew.  (3)  $800  shall  be  paid 
to  the  owners,  master  and  crew  of  the  Favorite,  and  distri- 
buted— $600  to  the  owners,  $60  to  the  master,  and  $140 
among  the  crew,  according  to  their  ratings.    (4)  $100  shall 
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be  paid  to  the  Eagle,  and  distributed — $75  to  the  owners, 
$15  to  the  master  and  $10  to  the  engineer.  (5)  $100  to  the 
crew  of  Pilot  Boat  No.  3,  to  be  distributed  among  them  as 
follows:— (1)  To  William  Lewis,  $40;  (2)  to  William  Vini- 
combe,  $35;  (3)  to  Lyall  Lewis  and  Fred'k  Lewis,  each, 
$10 ;  and  (4)  to  George  Lewis  (apprentice),  $5. 


THE  NATIONAL  BOARD  OF  UNDERWRITERS  r. 
M.  LUNDRIGAN  and  M.  CONDON. 

1900 \  January.    Hon.  Mr.  Justice  Emerson. 

Contract— Misrepresentation —  Fraud —  Public  policy,  Contract  against—  Wreck 
and  Salvage  Act — Contract  by  a  wreck  commissioner  concerning  salvage. 

Contracts  will  be  rigidly  scrutinized  and  unhesitatingly  declared  void  and  set 
aside,  if  found  to  be  at  variance  in  their  scope  and  operations  with  the 
dictates  of  morals,  the  requirements  of  law,  or  the  general  good. 

The  plaintiffs  are  the  underwriters  on  the  cargo  of  the 
steamship  Prodano,  lost  at  Wild  Cove,  St.  Mary's  Bay,  in 
October  last.  Captain  Scroggie  of  the  Prodano  entered  into 
an  agreement  in  writing  with  the  defendants  to  salve  the 
cargo  for  a  cansideration  of  70  per  cent  thereof  to  be  paid 
to  them  for  their  services. 

The  plaintiffs  now  claim  the  lHmn  "f  ilm  portion  of  the 
cargo  in  the  possession  or  under  the  c.»..»."i  «»f  the  defen- 
dants, the  repayment  of  certain  moneys  and  securities  for 
moneys  received  by  the  defendants  on  account  of  other  por- 
tions of  the  cargo  sold  by  them,  and  that  the  contract  made 
between  Captain  Scroggie  and  the  defendants  may  be  de- 
clared void  and  set  aside,  on  the  grounds  that  it  was  made 
under  misrepresentation  and  fraud,  and  on  other  grounds  to 
be  deduced  from  the  evidence. 

Upon  the  claim  for  the  return  of  the  cargo,  the  defendants 
through  their  counsel,  in  argument  at  Bar,  admitted  that  they 
were  bound  to  deliver  and  would  deliver  to  the  plaintiffs  all 
cargo  in  their  possession,  but  as  to  the  other  claims,  they 
traversed  the  allegation  of  fraud  and  claimed  that  the  agree- 
ment should  be  upheld,  and  that  they  were  entitled  to  be 
paid  out  of  the  proceeds  of  the  salved  cargo  the  proportion 
due  them  under  the  contract. 

The  case  came  on  for  trial  before  Mr.  Justice  Emerson, 
without  a  jury,  in  the  December  sittings. 
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A  large  mass  of  evidence  was  taken,  mostly  from  the  de- 
fendants, and  the  material  facts  will  appear  in  the  following 
judgment : 

About  8  o'clock  on  the  evening  of  the  1st  of  October  last 
the  British  ship  Prodano,  of  the  burden  of  2,476  tons,  oti  a 
voyage  from  Baltimore  to  Leith,  with  a  general  cargo  of 
flour,  cottelene,  wax  and  other  goods,  ran  ashore  in  a  dense 
fog  at  Wild  Cove,  St.  Mary's  Bay,  about  35  miles  northwest 
of  Cape  Race.  The  captain  endeavored  to  lighten  the  ship, 
and  if  possible  get  her  afloat,  and  for  that  purpose  jettisoned 
about  300  tons  of  the  cargo.  The  immediate  place  where 
the  ship  ran  ashore  was,  at  that  season,  an  unfrequented  and 
uninhabited  part  of  the  coast  of  this  colony,  the  nearest 
fishing  village  being  Peter's  River,  distant  about  1£  miles. 
About  8  o'clock  on  the  morning  of  the  2nd  October  some 
fishing  boats,  belonging  to  Peter's  River,  came  alongside,  in 
one  of  which  was  the  defendant  Lundrigun.  The  captain 
was  then  jettisoning  the  cargo,  and  expected  to  get  his  ship 
afloat,  and  informed  Lundrigan  that  he  did  not  need  any 
assistance.  Lundrigan,  who  is  official  Wreck  Commissioner 
(under  the  Wreck  and  Salvage  Act)  for  that  part  of  the 
southern  district,  returned  to  Peter's  River,  and  on  his  ar- 
rival met  the  defendant  Condon,  who  was  preparing  to  pro- 
ceed on  board  the  steamer,  and  Lundrigan  immediately  re- 
turned to  the  Prodano  accompanied  by  Condon.  Condon  is 
a  resident  of  Cape  Broyle,  and  carries  on  business,  so  he 
says,  at  Cape  Broyle  and  Trepassey.  It  is  difficult  to  under- 
stand what  Condon  was  at  Peter's  River  fur  m  this  time, 
but  both  defendants  say  he  was  looking  for  a  freight  of 
dry  fish  for  his  schooner.  His  own  version  of  what  brought 
him  there  is,  like  most  of  his  testimony,  untruthful  and  de- 
ceptive. He  says  (I  use  his  own  words ),  "  I  was  there  on 
some  business  connected  with  another  wreck/'  and  when 
asked  if  he  was  there  "  wrecking,"  he  replied  "  Fortune  told 
me  there  would  be  a  wreck  that  night,  if  you  call  that 
wrecking ;  I  missed  two  and  got  one  (referring  no  doubt  to 
two  recent  wrecks  on  the  south  coast  of  this  island) ;  I  was 
looking  out  for  a  wreck;  I  anticipated  a  wreck  because  the 
fog  was  so  dense ;  I  was  there  about  a  wreck  and  a  freight 
for  my  boat  (a  schooner  about  22  tons);  I  anticipated  a 
wreck,  and  as  a  general  rule  we  don't  take  any  steps  to  pre- 
vent a  wreck." 
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I  refer  to  this  evidence  at  length  to  show  the  spirit  in 
which  Condon  went  on  board  this  wrecked  steamer  on  the 
morning  in  question. 

Having  arrived  on  board,  Condon  proceeded  to  introduce 
Lundrigan  to  the  captain  as  the  Wreck  Commissioner,  and 
introduced  himself  in  a  manner  that  was  certainly  calcu- 
lated to  inspire  confidence  in  a  stranger  dealing  with  himr 
for  he  describes  himself  as  "the  son  of  Daniel  Condon."  "I 
then/'  he  says,  "  stated  to  the  captain  that  I  bad  the  ability 
to  salve  the  cargo,  that  I  had  the  only  storage  facilities  for 
storing  cargo,  the  only  suitable  place  to  put  hia  cargo,  and 
that  90  per  cent,  of  the  cargoes  brought  into  Trepassey  are 
brought  and  stored  on  my  premises."  After  these  formali- 
ties he  and  Lundrigan  offered  the  captain  to  salve  the  cargo 
for  75  per  cent.,  representing  that  that  was  the  customary 
salvage  basis  on  that  part  of  the  coast.  The  captain  then, 
privately  and  individually,  refers  to  Lundrigan  for  advice  as 
to  the  ability  of  Condon  to  carry  out  the  offer,  and  although 
this  was  the  first  occasion  on  which  he  had  ever  seen  Condon, 
he  advises  the  captain  that  the  best  thing  to  be  done  is  to 
accept  the  offer  and  make  the  agreement  as  quickly  as  pos- 
sible, as,  if  the  sea  came  up,  the  ship  would  not  last  an  hour ; 
that  Condon  is  a  competent  man,  and,  as  to  the  amount  de- 
manded for  salvage,  that  it  was  customary  to  pay  50  per 
cent,  to  take  cargo  to  Trepassey  and  50  per  cent,  more  to 
take  it  to  St.  John's. 

Shortly  after  the  defendants  came  on  board  Capt.  Scroggie 
informed  them  that  he  desired  to  transmit  some  cables — one 
to  his  owners  and  the  other  to  Baine,  Johnston  &  Co.,  steamer 
owners  and  general  merchants  at  St.  John's,  and  repeated  his 
desire  several  times,  but  was  informed  by  the  defendants  that 
as  soon  as  the  proposed  agreement  was  signed  those  cables 
would  be  sent ;  and,  he  further  adds,  by  their  language  and 
manner  they  indicated  that  these  cables  would  not  be  sent 
until  the  agreement  was  signed.  The  nearest  telegraph  sta- 
tion was  at  St.  Mary's,  distant  about  14  miles.  The  agree- 
ment was  signed  for  70  per  cent.,  the  cables  were  then  sent 
by  Lundrigan — the  one  to  the  owners  arrived,  the  other  to 
Baine,  Johnston  &  Co.,  asking  for  the  assistance  of  steamers, 
never  reached  its  destination,  but  a  cable,  of  similar  import 
to  the  captain's,  addressed  to  Baine,  Johnston  &  Co.,  and 
signed  by  Condon  and  Lundrigan  was,  according  to  the  evi- 
dence of  Mr.  Grieve,  received  by  that  firm.     It  was  not  at- 
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tempted  to  explain  away  this  incident,  and  I  am  left  to  asso- 
ciate, in  a  very  natural  catenation  of  events,  the  refusal  to 
transmit  the  cables,  the  loss  of  the  captain's  rncs3age(  the 
defendants'  own  message  .to  Baine,  Johnston  &  Co,  and  the 
subsequent  salvage  of  a  large  portion  of  the  cargo  by  that 
firm's  steamers  for  and  on  account  of  Condon  and  Lnndri- 
gan.  It  may  be  that  the  proviso  in  the  agreement,  which 
Condon  insisted  upon  Iwing  inserted,  and  to  which  the  cap- 
tain very  reluctantly  gave  his  assent,  that  the  captain  "gives 
full  charge  of  cargo  to  Condon  and  Lundrigan,  and  will  not 
give  anyone  else  charge  or  anything  to  do  with  said  cargo, 
they  having  full  control,"  might  have  suggested  that  under 
such  an  agreement  the  help  requested  from  Baine,  Johnston 
&  Co.  was  not  then  directly  required  by  the  captain,  especi- 
ally u8  Condon  and  Lundrigan  were,  by  telegrams  to  Baine, 
Johnston  &  Co,,  transmitted  contemporaneously  with  the 
captain's,  bespeaking  the  assistance  of  a  steamer  with  pumps 
to  float  the  ship.  In  due  time  the  steamers  Iceland,  Panther 
and  Crreyhouad  arrived  at  the  scene  of  the  wreck,  from  Baine, 
Johnston  &  Co. 

The  agreement  was  eventually,  after  two  hours'  negotia- 
tion, reduced  to  writing  as  follows : 

"  Newfoundland, 

•'  On  board  the  s.  s.  Prodano,  stranded  at  Wild  Cove, 
St.  Mary's  Bay,  October  2nd,  1899. 

"  It  is  hereby  mutually  agreed  between  William  Scroggie,. 
master  of  the  Prodano,  and  Michael  E  Condon  and  Michael 
Lundrigan,  of  Cape  Broyle  and  Peter's  River,  that  the  said 
William  Scroggie  agrees  with  the  aforesaid  Mich'l  E.  Condon 
and  Michael  Lundrigan  to  save  the  cargo,  or  as  much  of  it 
as  can  be  saved,  either  landed  on  shore  or  transhipped  by 
sail  or  steamer  to  St.  John's  or  Trepassey,  or  elsewhere  (that 
is,  safe  harbor;  and  we,  Michael  E.  Condon  and  Michael 
Lundrigan,  agree  no  get  all  assistance  and  render  same  to 
Captain  Scroggie,  and  also  to  do  our  utmost,  as  far  as  it  is 
in  our  power,  for  him.  And  the  aforesaid  William  Scroggie 
agrees  that  he  gives  full  charge  of  cargo  to  aforesaid  Michael 
E.  Condon  and  Michael  Lundrigan,  and  will  not  give  anyone 
else  charge  or  anything  to  do  with  the  said  cargo,  they 
having  full  control.  And  the  aforesaid  William  Scroggie 
agrees  to  give  the  aforesaid  Michael  E.  Condon  and  Michael 
22 
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Landrigan  70  per  cent  of  all  cargo  salved,  same  to  be  landed 
at  St.  John's. 

"(Signed),  Wm.  Scboggib,  Master. 

t  "  Michael  E.  Condon. 

"  Michael  Lundrigan. 

"Witness,— 

"(Signed),       David  Hicks" 

Condon  wrote  this  agreement,  and,  in  reducing  it  to 
writing,  at  first  omitted  the  most  essential  element,  the  most 
important  consideration  to  the  captain  in  the  contract,  for 
it  was  not  until  the  captain  insisted  upon  it  that  the  words 
"same  to  be  landed  at  St.  John's"  were  inserted  therein. 
At  this  time  there  were  around  the  steamer  in  their  fishing 
boats  many  hundreds  of  men,  all  of  whom  were  known  to 
Lundrigan,  and  immediately  the  agreement  was  signed  all 
these  men  were  employed  by  Condon  and  Lundrigan  to  land 
a  portion  of  the  cargo  on  the  beach  in  Wild  Cove,  on  an 
agreement  with  these  boat-owners  for  33J  per  cent,  of  all 
cargo  saved,  and  about  3,000  sacks  of  flour  and  other  goods 
were  in  this  way  landed  in  Wild  Cove. 

This  portion  of  the  cargo  landed  in  Wild  Cove  was  dealt 
with  by  Condon  in  a  manner  becoming  the  spirit  in  which 
the  agreement  was  induced  and  the  whole  transaction  car- 
ried out.  After  the  landing  of  a  portion  of  the  cargo  on 
the  beach,  Lundrigan  and  Condon  represented  to  the  cap- 
tain that  the  goods  were  in  a  dangerous  position,  so  danger- 
ous, indeed,  that  it  would  be  advisable  to  immediately  sell 
them,  and  they  thereby  induced  the  captain  to  consent  to 
the  sale,  and  they  immediately  proceeded  to  dispose  of  them. 
The  goods  were  on  the  beach,  a  short  distance  only  from  the 
sea,  and  were  certainly,  if  left  in  that  position,  in  danger  of 
being  swept  away.  Condon  and  Lundrigan  took  no  steps  to 
place  these  goods  in  safety  as  they  should  have  done,  but, 
after  giving  the  boat-owners  one-third  in  specie  for  their 
services,  sold  the  balance  of  two- thirds  to  parties  called 
Stewart  and  Redstone  (at  $1.50  per  sack  of  flour  of  140 
lbs.),  who  immediately,  with  the  assistance  of  these  very 
boat-owners,  removed  it  to  a  place  of  safety  further  in  the 
cove,  where  it  remained  until  it  was  shipped  to  St.  John's 
about  the  10th  or  11th  October.  This  transaction  between 
Redstone  and  Condon  and  Lundrigan  was  finalized  by  a  pay- 
ment to  Condon  of  $600  and  a  bill  of  exchange  on  Marshall 
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&  Rodger,  of  St.  John's,  in  the  name  of  Condon,  for  the 
balance  of  the  purchase  money.  This  money  and  exchange 
the  defendants  have  not  handed  over  to  the  owners  of  the 
•cargo.  In  answer  to  a  question  of  counsel  as  to  whether  he 
did  not  want  to  make  a  sale  of  this  flour,  Condon  says :  "  I 
wanted  to  have  so  much  off  my  hands,  and  it  was  a  good 
price.  Marshall  &  Rodger's  cheque  would  be  better  than 
the  responsibility  of  the  flour  It  was  not  flour  I  was  work- 
ing for;  I  wanted  eventually  to  turn  it  into  cash.  It  is 
money  I  want."  There  is  but  one  conclusion  to  be  drawn 
from  such  evidence. 

In  addition  to  the  cargo  saved  at  Wild  Cove,  hundreds  of 
fishing  schooners  and  boats  took  from  the  wreck  large  quan- 
tities of  flour  and  other  goods,  which  were  landed  along  the 
-coast  in  places  from  Burin  to  Cape  Broyle,  and  in  a  few  in- 
stances in  St.  John's.  Lundrigan  and  Condon  say  they  made 
agreements  with  these  salvors  to  land  this  cargo  on  the 
terms  of  one-third  for  salvage  on  the  coast  or  50  per  cent, 
to  St.  John's.  Steamers  arrived  from  Baine,  Johnston  &  Co. 
and  others,  and  brought  portions  of  the  cargo  to  St.  John's 
on  the  50  per  cent,  basis.  A  large  portion  was  taken  to 
St.  Mary's  on  the  33£  per  cent,  basis,  and  was  there  very 
properly  taken  possession  of  by  Messrs.  Bowring  Bros.,  of 
St.  John's,  agents  for  the  underwriters.  Some  of  the  cargo 
was  shipped  on  board  of  schooners,  and  has  not  since  been 
accounted  for  to  the  owners,  and  some  still  remains  in  the 
possession  of  the  defendants  at  Peter's  River,  Cape  Broyle 
and  Trepassey. 

Under  these  facts  can  this  agreement  be  upheld,  and  are 
the  defendants  entitled  to  anything  under  it  ? 

I  am  of  opinion  that  it  cannot,  because,  firstly,  it  was  in- 
duced by  misrepresentation  and  fraud,  and  secondly,  because 
such  a  contract  by  a  Wreck  Commissioner  must  be  held  to 
be  against  public  policy  and  void.  In  the  first  place,  I  can- 
not but  find  from  the  evidence  (and  the  manner  in  which 
that  evidence  was  given)  that  Lundrigan  and  Condon  made 
this  contract  upon  the  footing  of  some  previous  communica- 
tions between  themselves,  and  that  the  scheme  (for  I  can 
call  it  nothing  else)  by  which  they  induced  the  captain  to 
enter  into  this  contract,  was  concocted  before  they  arrived 
on  board  or  immediately  afterwards.  Condon  admits  he  was 
there  for  the  purpose  of  looking  out  for  wrecks.  He  seemed 
to  have  desired  to  put  into  practice  some  supposed  heredi- 
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tary  gift  which  he  possessed  as  a  salvor,  and  to  have  recog- 
nized that  the  only  impediment  to  his  manipulation  of  the 
captain  was  Lundrigan,  the  Wreck  Commissioner,  and  he 
therefore  proposes  to  the  Wreck  Commissioner  that  they 
should  enter  into  partnership  and  salve  the  cargo  on  the 
basis  proposed.  If  Lundrigan  had  recognized  and  performed 
his  duty  as  a  Wreck  Commissioner  he  would  have  been  a 
serious  obstacle  to  Condon's  designs,  so  Lundrigan  was  se- 
duced from  his  duty  by  the  expectation  of  large  gains  in  a 
partnership  with  Condon.  Condon's  agreement  for  partner- 
ship with  Lundrigan  while  he  was  Wreck  Commissioner  was 
in  itself  void,  for  agreements  designed,  or  from  their  nature 
tending  to  lure  a  man  who  is  charged  with  a  public  trust  or 
duty  for  the  benefit  of  others,  to  sacrifice  their  interests  for 
his  own,  have  ever  been  and  should  be  pronounced  void  from 
a  due  regard  to  the  public  welfare.  In  other  countries  this 
is  called  bribery,  but  is  given  a  more  euphemistic  name  in 
this  colony.  Lundrigan  was  there,  as  he  admits,  in  his 
official  capacity  of  Wreck  Commissioner  from  the  time  he 
went  on  board  until  he  was  forced  to  abandon  the  wreck 
a  fortnight  afterwards.  Lundrigan's  description  of  his  posi- 
tion towards  the  captain  and  Condon  is  so  interestingly  naif, 
and  at  the  same  time  so  conclusive  as  to  that  position,  that 
I  must  give  the  interrogatories  and  his  answers  in  full : — 

To  Mr.  Morine,  Q.  C. : 

Q.  Mr.  Condon  introduced  you  as  Wreck  Commissioner  ? 

A,  Yes. 

Q.  Did  the  captain  ask  you  if  you  were  a  Wreck  Commis- 
sioner ? 

A.  Yes,  I  think  so. 

Q.  Did  you  read  to  him  the  Act  in  reference  to  Wreck 
Commissioners  ? 

A.  No. 

Q.  Didn't  you  read  to  Captain  Scroggie  some  documents 
with  reference  to  your  powers  as  a  Wreck  Commissioner  ? 

A.  I  am  not  positive,  may  be  I  did. 

Q  Didn't  you  show  him  any  document,  or  paper,  or  book 
containing  rules  with  reference  to  Wreck  Commissioners  ? 

A.  Likely  I  did. 

Q.  You  said  just  a  moment  ago  that  after  your  introduc- 
tion you  walked  out  of  the  cabin,  and  when  you  came  back 
you  found  the  agreement  written ;  is  that  so  ? 
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A.  I  only  went  out  to  see  that  nothing  was  taken  away ; 
"they  were  making  arrangements  to  commence  the  agreement 
when  I  went  oat ;  I  stopped  no  more  than  a  minute. 

Q.  They  had  talked  over  what  they  would  do  before  you 
•went  out — as  to  how  much  would  be  asked  ? 

A.  Yes. 

Q.  Was  it  then  agreed  that  you  were  to  be  a  partner  with 
Condon  ? 

A.  No,  I  thought  that  as  I  was  a  Wreck  Commissioner 
I  was  bound  to  sign  the  agreement 

Q.  And  you  signed  it  as  a  Wreck  Commissioner  ? 

A.  I  signed  it. 

Q.  Did  you  sign  as  Wreck  Commissioner  ? 

A.  No. 

Q.  Did  you  sign  it  because  you  were  a  Wreck  Commis- 
sioner ? 

A  Yes. 

Q.  Not  as  a  partner  with  Condon  ? 

A.  May  be  I  did. 

Q.  Did  you  or  did  you  not  ? 

A.  I  signed  it. 

Q,  Did  you  sign  it  as  Wreck  Commissioner  or  as  Michael 
liundrigan  ? 

A.  I  signed  it  as  Michael  Lundrigan. 

Q.  Did  you  sign  in  your  own  interests  or  as  the  Wreck 
■Commissioner  ? 

A.  I  signed  it  as  salvor. 

Q.  Did  you  make  that  agreement  with  Captain  Scroggie 
in  your  capacity  as  Wreck  Commissioner  ? 

A.  I  signed  it  as  a  salvor,  but  perhaps  I  put  Wreck  Com* 
.i!iis«u"onprf  I  don't  know. 

Q.  Did  you  intend  to  take  advantage  of  your  share  of  the 
.70  per  cent.  ? 

A.  I  expected  to  have  some  profit  out  of  it. 

Q.  For  yourself? 

A.  Yes. 

Q.  If  there  was  any  loss,  who  was  going  to  share  it,  you  ? 

A  I  don't  know  about  that.  I  did  not  know  when  I 
signed  this  agreement  but  that  I  could  act  as  a  Wreck  Com- 
missioner and  a  salvor ;  I  fancied  I  was  Wreck  Commissioner 
-on  board  the  ship  and  salvor  on  the  cargo. 

Q.  You  were  on  board  that  ship  as  Wreck  Commissioner? 

A.  Yes. 
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Q.  Up  to  the  time  that  you  signed  that  agreement  had 
you  any  agreement  between  yourself  and  Condon  that  yon 
were  to  be  partners  ? 

A.  None  whatever. 

Q.  Did  you  make  that  agreement  for  yourself,  or  did 
Condon  make  it  for  you  ? 

A.  Condon  made  the  agreement  and  put  me  into  it,  and 
I  signed  it. 

Q   Didn't  he  ask  you  whether  you  would  join  in  it  ? 

A   No,  but  I  understood  I  was  in  it 

Q.  Do  you  swear  now  that  there  was  not  a  prior  agree- 
ment between  you  ? 

A.  There  was  not  a  word  about  it. 

Q.  Condon  took  it  upon  himself  to  make  you  one  of  the 
partners  in  it,  and  you  stood  there  and  agreed  to  it  ? 

A  Yes. 

Q.  Did  the  captain  ask  you  what  was  the  usual  amount 
to  pay  for  salvage  ? 

A.  He  did ;  I  told  him  on  the  halves,  that  was  the  ar- 
rangement on  that  side  of  the  country  for  every  wreck. 

Q.  You  were  asking  him  for  70  per  cent.  ? 

A.  I  had  nothing  to  do  with  it ;  I  heard  Mr.  Condon  and 
himself  settling  it ;  he  put  me  into  it. 

Q.  Until  the  writing  of  the  agreement  did  you  not  know 
you  were  in  it  ? 

A.  No. 

Q.  Before  the  agreement  was  actually  written,  when  the 
bargain  was  made,  wasn't  it  made  that  you  were  to  have 
a  share  ? 

A.  I  never  minded  that  at  all  until  the  agreement  wafr 
read  to  us. 

Q.  When  Condon  asked  the  captain  to  make  the  agi ce- 
ment was  it  between  him  and  you,  or  him  ? 

A.  I  fancy  him  and  me. 

Q.  When  he  made  the  arrangement  in  your  presence,  did 
he  say  that  you  and  he  were  to  be  the  salvors  ? 

A.  I  think  so. 

Q.  It  was  on  the  halves,  and  still  you  and  Condon  were 
asking  for  70  per  cent.  ? 

A.  Yes.  I  told  the  captain  to  land  the  cargo  on  the  shore, 
or  they  were  to  pay  all  the  expenses  and  take  it  to  St.  John's. 
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Q.  Didn't  the  captain  ask  whether  Condon  was  a  reliable 
man  for  such  work  ? 

A.  I  think  so. 

Q.  What  did  you  say  ? 

A.  I  said  he  was  a  very  good  man,  and  had  a  splendid 
store  at  Trepassey,  and  his  father  knew  a  lot  about  the  busi- 
ness, and  I  told  him  I  believed  him  to  be  a  competent  man. 

Q.  Did  you  know  him  before  that  ? 

A.  Not  until  Saturday  evening,  but  I  knew  all  about  him. 

Q.  And  upon  what  you  had  heard  of  him  you  told  the 
captain  that  he  could  not  do  better  than  employ  Condon  ? 

A.  I  think  I  did 

Q.  You  remained  on  board  the  vessel  for  a  considerable 
period,  did  you  remain  as  Wreck  Commissioner  ? 

A.  Yes. 

Q.  From  about  8  o'clock  on  Monday  morniug  until  Satur- 
day evening,  all  that  time  as  Wreck  Commissioner  ? 

A  Yes. 

Q.  These  men  that  you  hired  to  tally  and  watch,  did  you 
hire  them  as  one  of  the  salvors  or  as  Wreck  Commissioner  ? 

A.  As  Wreck  Commissioner.  I  acted  really  as  Wreck 
Commissioner  all  the  time  I  was  on  board. 

Q.  You  did  not  do  anything  as  one  of  the  salvors  ? 

A.  No,  I  never  laid  my  hand  on  anything  nor  did  any* 
thing. 

Q   Have  you  paid  all  the  men  that  you  employed  ? 

A.  Some  of  them  I  did — about  fifty. 

Q.  Did  you  pay  them  as  Wreck  Commissioner  ? 

A.  Yes,  and  signed  every  paper  and  bill  as  Wreck  Com- 
niissioner. 

Q.  You  employed  these  men  as  Wreck  Commissioner,  and 
acted  as  Wreck  Commissioner,  and  never  acted  as  anything 
else? 

A.  Never  did ;  I  never  knew  until  Mr.  Kelly  (Customs 
officer)  told  me  I  could  not  act  as  Wreck  Commissioner  and 
as  salvor  at  the  same  time.    He  was  the  first  that  told  me. 

Q.  After  Kelly  told  you  that  you  could  not,  you  continued 
to  act  as  Wreck  Commissioner  ? 

A   Yes,  right  along. 

Q.  Do  you  remember  getting  a  letter  from  anyone  else 
telling  you  the  same  thing  ? 

A.  Yes,  from  you. 
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Q.  Then  all  your  work  was  the  work  of  a  Wreck  Com- 
missioner ( 

A.  Yes,  all  through;  and  I  went  to  Holyrood  and  col- 
lected all  the  stuff. 

Q.  Do  you  claim  as  salvors  now  for  the  70  per  cent  ? 

A.  Yes,  when  I  am  so  much  into  it  I  suppose  I  have  to. 

Q.  As  a  partner  of  Condon's  ? 

A.  Yes,  on  the  cargo ;  I  am  a  Wreck  Commissioner  on  the 
ehip.  I  saved  everything  belonging  to  the  ship,  and  kept 
everything  from  being  injured. 


Lundrigan  was  peculiarly  qualified  to  reuder  all  assistance 
necessary  to  save  the  cargo.  He  resided  in  the  neighbor- 
hood and  carried  on  a  large  fishery  business,  was  a  large  em- 
ployer of  labor,  and,  by  his  own  admission,  was  fully  ac- 
quainted with  every  fisherman  then  at  the  wreck,  and  every 
boat  and  schooner  that  subsequently  arrived  there.  Nothing 
could  have  been  easier  than  for  him  to  have  salved  the  cargo 
as  Wreck  Commissioner,  and  everything  that  was  subse- 
quently done  by  Condon  and  Lundrigan  could  have  been 
more  economically  and  expeditiously  done  by  Lundrigan,  the 
Wreck  Commissioner. 

The  Wreck  and  Salvage  Act,  under  which  Lundrigan 
holds  his  position,  provides — 

"That  where  any  British  or  foreign  ship  is  wrecked, 
stranded  or  in  distress  at  any  place  within  the  limits  of  this 
colony  or  its  dependencies,  the  Commissioner  shall,  upon 
being  made  acquainted  with  such  wreck  stranded  or  in  dis- 
tress, forthwith  proceed  to  such  place,  and  upon  his  arrival 
there  he  shall  take  charge  of  all  persons  present,  and  shall 
assign  such  duty  and  issue  such  directions  to  such  persons 
as  he  thinks  fit  for  the  preservation  of  such  vessel  .  .  • 
and  all  the  cargo,  stores  and  tackle." 

Penalties  are  provided  in  this  Statute  for  the  punishment 
of  persons  disobeying  the  commissioner ;  and  he  may  require 
any  persons  he  thinks  necessary  to  assist  him,  and  the  mas- 
ters of  vessels  near  at  hand  to  give  aid  by  themselves, 
their  men  or  vessels ;  he  may  demand  the  use  of  any  boat, 
waggon,  or  any  other  vehicle  or  appliances,  and  any  per- 
sons refusing  are  subject  to  penalties  He  is  also  clothed 
with  large  powers  in  the  matter  of  collecting  and  preserving 
wreck,  and  the  authority  vested  in  him  is  practically  un- 
limited for  that  purpose, 
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The  Statute  sets  forth  the  remuneration  he  shall  receive. 

Instead,  however,  of  pursuing  his  obvious  duty,  Lundrigan 
-enters  into  a  partnership  agreement  to  salve  the  cargo  with 
a  man  whom  he  sees  on  that  day  for  the  first  time,  a  man  in 
no  way  qualified  or  equipped  for  any  salvage  operations,  who 
was  60  miles  from  his  home  and  20  miles  from  his  nearest 
place  of  business,  who  had  neither  labor  nor  schooners  nor 
appliances  of  any  sort,  and  whose  experience  and  ability  to 
perform  any  such  contract  was  of  the  meanest  What  did 
Condon  do  in  the  performance  of  this  contract  ?  From  the 
•evidence  I  fail  to  gather  that  he  did  anything  that  could  not 
have  been  performed  by  the  captain.  With  every  boat  aud 
schooner  that  voluntarily  came  he  made  a  verbal  contract 
to  land  the  goods  on  the  basis  before  mentioned ;  they  took 
their  cargo  and  sailed  away,  and  in  nine  cases  out  of  ten 
landed  it  where  they  pleased.  Some  of  it  has  never  been 
heard  of,  and  if  it  were  not  for  the  tallies  kept  by  the  Cus- 
toms Officer  Kelly,  even  Mr.  Condon  would  have  been  igno- 
rant of  the  names  of  the  people  with  whom  these  contracts 
of  salvage  were  made.  His  profits  for  this  were  to  be  20  per 
cent,  out  of  the  cargo  landed  m  St.  John's,  and  36§  lauded 
.at  St.  Mary's,  Cape  Broyle  or  Trepaasey,  plus  the  expenses  of 
conveying  it  subsequently  to  St.  John's.  If  I  were  called 
upon  to  decide  upon  this  contract  free  from  the  question  of 
misrepresentation  I  should  have  to  rectify  it  as  extortionate 
and  inequitable.  I  have,  however,  no  difficulty  in  arriving 
at  the  conclusion  that  the  defendants  are  not  entitled  to 
.anything  under  it. 

This  contract  is  in  my  opinion  to  be  classed  with  those 
which  Courts  of  Justice  will  not  permit  to  be  made,  and 
view  with  such  disapprobation  that  they  refuse  to  give  them 
effect  An  agent  is  not  allowed  to  buy  what  he  has  been 
•employed  to  sell;  an  administrator  is  not  permitted  to  traffic 
with  the  money  of  the  estate ;  and  anyone  acting  in  a  fidu- 
ciary capacity  is  prohibited  from  entering  into  any  agree- 
ments by  which  he  may  be  led  to  make  a  profit  at  the  ex- 
pense of  his  trust.  Even  if  the  particular  transaction  be 
free  from  moral  blame,  it  will  not  on  that  account  be  less 
liable  to  be  set  aside,  as  constructively  marked  with  fraud. 
The  same  principle  underlies  this  case — a  broad  principle 
that  such  contracts  will  be  rigidly  scrutinized  and  unhesi- 
tatingly declared  void  and  set  aside,  if  found  to  be  at  vari- 
.ance,  in  their  scope  and   operation,  with  the  dictates  of 
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morals,  the  requirements  of  law,  or  the  general  good.  To 
this  case  I  apply  that  rule — a  sound  and  broad  one — and 
the  larger  experience  of  mankind,  and  the  varied  complexi- 
ties of  human  affairs,  render  it  necessary  to  widen  rather 
than  narrow  it. 

Mr.  Morris,  Q.  0.,  no  doubt  recognizing  what  he  mildly 
termed  the  '  impropriety '  of  Lundrigan  being  a  party  to  the 
contract,  strongly  urged  on  behalf  of  Condon  that,  even  if 
the  Court  should  hold  the  contract  void  as  to  Lundrigan,  it 
would  still  be  valid  as  to  Condon.  I  cannot  agree  with  that 
position.  They  were  partners,  and  if  il  l>e  void  because  of 
the  official  position  of  Lundrigan,  it  cannot  be  supported  in 
favor  of  Condon.  Supposing  this  was  a  case  of  a  trustee 
who,  under  such  circumstances,  entered  into  partnership 
with  a  person  to  purchase  the  property  of  his  cestui  qui 
trustent,  and,  upon  plaint  filed  to  set  aside  the  purchase, 
because  of  the  sale  to  the  trustee  and  his  partner,  could  it 
be  successfully  contended  that  the  sale  could  be  upheld  as 
to  the  partner  and  declared  void  as  to  the  trustee  ?  I  think 
not.  Besides,  as  I  have  pointed  out,  Condon's  seducing  this 
official  into  partnership  with  him  for  such  a  purpose  is  a 
part  of  the  fraud. 

I  cannot  exonerate  the  captain  from  the  blame  attaching 
to  his  conduct ;  he  seems  to  have  acted  with  inexcusable 
weakness  and  indiscretion ;  but,  if  there  are  any  extenuating 
circumstances  in  his  favor,  they  are  to  be  found  in  the  gross 
deception  by,  and  the  absence  of  that  honest  advice  and 
assistance  which  he  would  have  naturally  expected  from, 
the  official  wreck  commissioner.  This  official  seems  to  have 
acted  throughout  in  a  most  censurable  manner.  While  the 
prospect  of  large  gains  was  undoubtedly  the  mainspring  of 
his  action,  be  appears  to  have  been  as  ignorant  as  he  was 
dishonest  in  the  discharge  of  his  duty.  For  instance,  of  the 
jettisoned  cargo  salved  by  certain  fishermen  of  Peter's  River 
and  Holyrood,  as  wreck  commissioner  he  allots  them  70  per 
cent,  for  salvage,  and  when  a  number  of  sails  and  tarpau- 
lins, which  had  been,  to  his  knowledge,  lent  by  the  captain 
to  Stewart  and  Redstone  to  cover  the  flour  landed  at  Wild 
Cove,  were  subsequently  by  his  directions  brought  from 
there  to  Peter's  River  by  his  servants,  he  treats  these  goods 
as  wrecked  property,  and  apportions  two-thirds  to  the  sal- 
vors and  one-third  to  the  underwriters,  and  then  purchases 
these  sails  and  tarpaulins  from  the  so-called  salvors  for  a 
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nominal  consideration  of  two  or  three  dollars  apiece.  And 
this  man  is  a  justice  of  the  peace  and  a  wreck  commissioner 
in  a  British  colony. 

I  have  to  adjudge, — (1)  that  the  contract  be  set  aside  as 
void,  (a)  for  misrepresentation  and  fraud  of  the  defendants ; 
(b),  on  grounds  of  public  policy,  because  of  the  position  of 
the  defendant  Lundrigan  as  wreck  commissioner. 

(2)  That  the  defendants  deliver  to  the  plaintiffs  all  goods 
landed  from  the  Prodcmo,  and  now  in  their  possession  or 
under  their  control. 

(3)  That  the  defendants  repay  to  the  plaintiffs  the  sum  of 
$600  received  by  them  from  Stewart  and  Redstone,  and  de- 
liver up  to  the  plaintiffs  the  bill  of  exchange  now  held  by 
defendants  as  the  balance  of  proceeds  of  the  cargo  sold  at 
Wild  Cove. 

(4)  That  the  defendants  pay  the  costs  of  this  action. 
The  plaintiffs  may  if  necessary  take  a  reference  to  the 

master  to  enquire  as  to  the  exact  quantity  of  goods  in  the 
defendants'  possession  belonging  to  the  plaintiffs;  and  to 
settle  the  terms  of  the  decree. 

Mr.  Marine,  Q.  C,  (Mr.  Clift  with  him),  for  plaintiffs. 
Mr.  Morris,  Q.  C,  for  defendants. 
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Court.    January  9, 1900. 

Practice—Attachment  of  property—  Time  within  which  to  proceed  to  trial— 
IM^— "Judicature  Act,  1889,"  «.  €6-61  Vic.,  cap.  ST. 

When  the  plaintiff  has  attached  the  defendant's  property  by  original  process 
and  has  failed  to  proceed  to  trial  in  the  term  next  after  the  issuing  of  th* 
writ,  the  defendant  may,  on  motion,  have  the  attachment  released. 

Tms  is  an  application  on  the  part  of  the  defendant  to  have 
property,  which  was  attached  under  the  original  writ  of  at- 
tachment herein,  released,  on  the  ground  that  the  plaintiff 
did  not  proceed  to  trial  in  the  term  first  after  the  issuing  of 
the  writ  herein. 

The  action  was  commenced  on  the  4th  day  of  November, 
1899,  an  appearance  was  entered  on  the  11th  of  November, 
and  the  defence  was  delivered  on  the  29th  of  the  same  month. 
By  section  66  of  "The  Judicature  Act,  1889,"  it  is  provided 
that  in  all  actions  commenced  by  attachment,  the  plaintiff* 
shall  proceed  to  trial  in  the  term  first  after  the  issuing  of 
the  writ,  and,  if  issued  in  terra,  during  such  term,  and  in 
default  the  Court  or  Judge  may  cause  the  property  attached 
to  be  released.  The  same  Act  provided  for  two  terms  of 
Court  in  each  year ;  the  one  extended  from  the  20th  of  May 
until  the  10th  of  June,  and  the  other  from  the  20th  of 
Novemher  until  the  20th  of  December. 

By  the  Act  61  Vic,  cap.  37,  amending  "The  Judicature 
Act,  1889,"  the  division  of  the  legal  year  into  terms,  so  Car 
as  relates  to  the  administration  of  justice,  was  abolished. 
The  said  Act  provided  that  in  so  far  as  the  terms  into  which 
the  legal  year  is  divided  are  used  as  a  measure  for  determin- 
ing the  time  at  or  within  which  any  act  is  required  to  be 
done,  the  same  may  continue  to  be  referred  to  for  the  same 
or  the  like  purpose.  The  Act  substituted  sessions  for  terms 
and  provided  rules  for  the  same.  In  1899  the  Fall  Session 
-extended  from  October  20th  to  December  20th. 

Morris,  Q.  C,  for  the  defendant. 
H.  E.  Knight  for  the  plaintiff. 
Morris,  Q.  C,  in  reply. 

*  The  Judgments  from  this  to  the  eud  of  the  volume  wen  reported  and 
annotated  by  D.  Browniho,  Esq.,  K.C.,  Chief  Clerk  and  Registrar  of  the  Supn 
Court. 
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The  Court  held  that  the  plaintiff  should  have  proceeded  to 
trial  before  the  20th  of  December,  and,  as  he  was  in  default, 
ordered  that  the  property  attached  by  the  writ  be  released 
and  that  the  plaintiff  pay  the  costs  of  the  application. 


BOARD  OF  TRADE  v.  THE  OWNERS  OF  THE 
S   S.  "GASPESIA." 

Court.     January  10, 1900. 

Taxation— Admiralty— Counsel  and  solicitor's  bills. 

Where  solicitors,  who  are  partners,  act  in  an  action  in  Admiralty  as  both 
counsel  and  solicitor,  they  shall  not  be  allowed  to  receive  fees  in  both 
capacities. 

This  was  a  claim  in  Admiralty  and  judgment  had  been 
given  for  the  plaintiffs  with  costs.  These  costs  had  been 
taxed  by  the  Registrar  and  an  appeal  taken  from  such  taxa- 
tion to  the  Court  for  a  revision. 

The  firm  of  Whiteway  &  Johnson  had  been  employed  by 
the  plaintiffs  in  the  cause.  Sir  W.  V.  Whiteway,  Q.C..  acted 
as  counsel  upon  the  hearing,  and  Mr.  Johnson,  Q  C,  as  soli- 
citor. Rule  205  of  the  Rules  of  the  Vice- Admiralty  Court 
reads  as  follows: — "If  the  same  practitioner  acts  as  both 
"  counsel  and  solicitor  in  an  action,  he  shall  not  for  any  pro- 
"  ceedings  be  allowed  to  receive  fees  in  both  capacities,  nor 
"  to  receive  a  fee  as  counsel  where  the  act  of  a  solicitor  only 
"is  necessary."  It  is  further  prescribed  that  "where  the 
"  same  practitioner  acts  as  both  counsel  and  solicitor  he  may, 
':  for  any  proceeding  in  which  a  counsel's  fee  might  be  al- 
"  lowed,  charge  such  fee  in  lieu  of  a  solicitor's  fee." 

The  bills  of  costs  presented  for  taxation  included  separate 
bills  as  counsel  and  solicitor.  The  Registrar  considered  that 
the  above  cited  rules  applied  to  the  fees  of  a  firm  of  solici- 
tors as  much  as  to  a  single  practitioner.  He  taxed  the  coun- 
sel's and  solicitor's  bills  as  one  bill,  holding  that  a  practi- 
tioner and  a  firm  of  practitioners  acting  as  solicitor  and 
counsel  in  a  cause  are  equally  precluded  from  taxing  sepa- 
rate counsel's  and  solicitor's  bills. 

Johnson,  Q*C,  for  plaintiffs,  upon  the  hearing,  contended 
that  the  counsel  and  solicitor  are  separate  persons  and  had 


350      BOARD  OF  TRADE  v.  S.  S.  "GASPESIA." 

acted  separately  as  such  in  these  proceedings,  and  that  the 
bills  of  each  should  be  taxed  as  if  they  were  not  partners. 

M.  P.  Gibbs  for  defendant. 

The  Court  held  that  the  Registrar  followed  the  correct 
principle  in  taxing  the  bill  and  that  the  application  for  re- 
vision should  be  dismissed. 


COLLINS  v.  WHEATLEY. 
Court.    January  IS,  1901. 

Practice— Slander— Statement  of  claim—  Wards  complained  of  to  be  set  out. 

In  an  action  of  slander,  ihe  actual  words  complained  of  most  be  set  forth  in 
the  statement  of  claim,  and  not  their  effect  only. 

The  plaintiffs  were,  in  the  year  1897,  the  owners  of  the 
steamer  Greyhound.  The  defendant  was,  in  the  same  year, 
Surveyor  of  Shipping.  The  plaintiffs  in  their  statement  of 
claim  set  forth  that  the  defendant  falsely  and  maliciously 
alleged  of  the  said  steamer  that  she  was  unseaworthy,  by 
reason  of  which  they  lost  employment  for  her  and  were 
compelled  to  dispose  of  her  at  rnnflidpraWp  loss.  The  de- 
fendant pleaded  that  the  statement  ut  cU.,.i  u,b  Uid  in  law. 

Horwood,  Q.  C,  for  defendant,  contended  that  the  words 
of  the  alleged  slander  must  be  set  forth  in  the  statement  of 
claim,  and  that  it  was  not  sufficient  to  state  their  effect 
merely.  He  cited  Gutsole  v.  Mathers,  1  M.  &  W.,  502,  and 
Ingram  v.  Lawson,  6  Bivg.  (N.  C),  212. 

W.  B.  Howley,  for  plaintiffs,  was  heard  in  support  of  the 
statement  of  claim. 

The  Court  held  that  plaintiff's  statement  of  claim  must 
set  forth  the  exact  words  used  by  the  defendant.  Leave 
was  granted  to  the  plaintiff  to  amend  upon  payment  of  costs 
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Court.    January  IS,  1900. 

WW— Deed— Priority. 

P.  makes  a  will  bequeathing  bis  property  to  trustees  upon  cerUM^  fruits, 
subsequently  be  conveys  the  same  property  by  deed  to  other  trustees  a  poo 
other  trusts.  On  the  death  of  P.  the  trustees  ander  the  will  re&oance  and 
administration  C  T.  A.  is  granted  to  the  plaintiff.  Id  an  action  by  the 
administrator  it  was — 

Held— That  the  wfll  did  not  take  effect  nntfl  the  death  of  P.,  and  that  the 
property  passed  to  the  trustees  under  the  deed. 

The  Reverend  Henry  Petley,  senior,  late  of  Dildo,  in 
Trinity  Bay,  Clerk  in  Holy  Orders,  made  his  lust  will  on  the 
26th  of  February,  1897,  by  which  he  bequeathed  all  his  pro- 
perty to  his  executors  therein  named  upou  certain  trusts. 
On  the  17th  day  of  January,  1898,  the  said  Henry  Petley 
conveyed  all  his  property  to  the  defendants,  Hon.  George 
Knowling  and  Rev.  Arthur  H.  Brown,  upon  certain  other 
trusts.  The  said  Henry  Petley  died  on  the  23rd  of  January, 
1898,  and  subsequently  the  said  executors  reuouueed  the 
executorship,  and  the  plaintiff,  Geo.  J.  Adams,  Acting  Chief 
Clerk  and  Registrar  of  the  Supreme  Court,  was  appointed 
administrator  with  the  will  annexed  of  his  estate. 

The  defendants  took  possession  of  the  said  property  under 
the  trust  deed  The  plaintiff  administrator  claimed  to  be 
the  owner  of  the  said  estate,  and  took  proceedings  to  enforce 
his  claim.  The  contentions  of  the  parties  were  set  forth  in 
a  special  ease  for  the  opinion  of  the  Court.  It  \\.\<  admit  ted 
in  argument  that  the  deed  and  the  will  both  purported  tu 
convey  the  same  property.  The  real  matter  in  dispute  wus 
whether  the  property  vested  in  the  trustees  under  the  deed 
or  in  the  administrator  under  the  will 

M.  P.  Gibbs  was  heard  for  plaintiff. 

Horwood,  Q.  C,  for  defendant,  contended  that  the  will, 
though  signed  before  the  deed,  did  not  take  effect  until  the 
death  of  the  testator,  and  as  all  the  property  of  the  deceased 
was  conveyed  in  trust  by  the  deed  there  was  no  property  left 
upon  which  the  will  could  operate. 

The  Court  held  that  the  property  vested  in  the  trustee 
under  the  deed,  and  ordered  judgment  to  be  entered  for  the 
defendants  pursuant  to  the  said  special  case. 
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Court.    Janaurj/  18, 1900. 

Entry  upon  land*  for  railway  purposes— Arbitration— Atcard— 60  Vic., 
cap.  4,  mcs.  6  and  7. 

An  entry  is  made  upon  lands  for  railway  purposes  under  the  Act  60  Vic, 
rap.  4.  An  action  of  trespass  is  taken  by  the  owner,  who  contends  that 
an  arbitration  must  be  held  and  an  award  made  before  the  entry'  can  be 
lawfully  made.    It  is— 

Held— That  an  arbitration  and  award  are  not  conditions  precedent  to  sucb 
entry. 

The  plaintiffs  reside  on  the  south  side  of  Carbonear  and 
are  the  owners  of  certain  land  there.  The  defendant  is  a 
railway  contractor.  In  the  year  1897  the  Legislature  passed 
an  Act  (60  Vic,  cap.  4)  authorising  the  extension  to  Car- 
bonear of  the  Harbor  Grace  branch  line  of  railway.  The 
defendant  entered  into  a  contract  with  the  Government  for 
the  construction  of  the  said  line  of  railway,  and  in  pursu- 
ance of  the  said  work  entered  upon  the  land  of  the  plaintiffs 
and  dug  up  and  carried  away  a  quantity  of  the  soil  and  laid 
sleepers  and  railway  iron  on  the  land. 

The  plaintiffs  took  an  action  for  trespass  to  recover  dam- 
ages for  the  injuries  caused  to  them.  The  defendant  says  by 
way  of  defence  that  he  entered  the  said  lands  with  the  sanc- 
tion of  and  under  a  contract  with  the  Governor  in  Council 
under  the  authority  of  section  6  of  the  Act  60  Vic,  cap.  4. 
The  plaintiffs  deny  the  sufficiency  in  law  of  this  defence. 

J.  J.  Pitman  was  heard  for  the  plaintiffs.  He  contended 
that  defendant  was  a  trespasser,  as  he  had  entered  upon  the 
lands  before  an  arbitration  was  held  and  an  award  made, 
and  cited  Mcehan  v.  The  Newfoundland  Railway  Company — 
Newfoundland  Reports,  1881^-1896,  p.  16,  in  support  of  his 
position. 

The  Minister  of  Justice  (Sir  J.  S.  Winter,  Q.  C),  was  heard 
for  the  defendant.  He  distinguished  between  the  section  of 
the  Act  44  Vic,  cap.  2,  sec  5,  upon  which  the  judgment  in 
Meehan  v.  The  Newfoundland  Railway  Co.  had  been  given 
and  the  sections  now  in  question.  The  law  had  been  altered 
to  obviate  the  difficulty  attending  the  operation  of  the  first 
Act.  At  present  it  was  not  necessary  that  an  arbitration  be 
held  and  an  award  made  before  entry  be  effected.  The  con- 
tractor could  immediately,  with  the  sanction  of  the  Governor 
in  Council,  enter  upon  the  lands  required  for  the  railway. 
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The  Court  held  that  entry  could  be  effected  under  section 
6  of  the  Act  60  Vic,  cap.  4,  and  that  the  arbitration  and 
award  provided  for  by  section  7  of  the  said  Act  weie  not 
conditions  precedent  to  such  entry  They  accordingly  di- 
rected judgment  to  be  entered  for  the  defeudant  with  costs. 


BREMNEK  r  BARNES. 
Emerson,  J.     February  IS. 

Practice— Attachment — Warrant— Garnishee  proceedings — A*svjniu*ni  »/  debt. 

An  employee  of  the  Department  of  Public  Work*,  whose  wages  were  jtayable- 
monthly,  assigned,  on  the  23rti  of  December,  the  wages  due  him  at  the  end 
of  the  mouth.  The  onler  of  assignment  was  presented  to  the  Department 
On  the  30th  of  December  ho  gave  a  *erond  order  to  the  same  creditor  with 
the  same  object.  The  fcaid  order  was  left  at  the  residence  of  the  Minister. 
On  the  said  90th  day  of  Decemlier  a  warrant  was  laid  in  the  Department 
under  a  writ  of  attachment  issued  at  the  imttsiice  of  a  second  .red i tor. 
On  the  2nd  January  a  second  warrant  under  the  said  writ  was  laid  in  the 
amid  Department  Upon  garnishee  proceedings  Mug  taken  the  amount 
due  by  the  Dejiartment  to  the  mid  employee  was  directed  to  be  paid  into 
Court.  Upon  an  application  by  the  plaintiff  for  the  i*yntent  out  to  him* 
of  the  money  so  paid  in— 

Held— That  the  assignments  did  uot  take  effect,  that  the  money  w»,  atta»  lied 
under  the  warrant,  and  that  it  should  be  paid  out  to  the  plaintiff. 

This  was  an  application  in  Chambers.  On  the  :>0t!»  of 
Dcceml»er.  1899,  the  proceedings  in  the  action  were  com- 
menced by  the  issue  of  a  writ  of  attachment.  A  warrant 
was  immediately  placed  in  the  Department  of  Public  Woiks 
with  the  object  of  attaching  the  moneys  cine  at  the  end  of 
the  month  to  the  defendant,  who  is  an  employee  of  the  De- 
partment. On  the  2nd  of  January,  1900,  the  plaintiff  caused 
h  second  warrant  to  be  placed  in  the  said  Department. — 
Prior  to  the  said  date,  namely,  on  the  23rd  of  December,  the 
defendant,  by  a  written  order,  assigned  to  M.  P.  Gibbs  the 
amount  coming  due  to  him.  This  order  was  presented  to 
the  Department  of  Public  Works.  On  December  30th  the 
defendant,  by  a  second  order,  again  :issigned  the  said  amount 
to  the  said  M.  P.  Gibbs,  and  this  latter  order  was  left  at  the- 
house  of  the  Minister  of  Public  Works.  Upon  garnishee 
proceedings  being  taken  in  this  cause  the  amount  due  to  the 
23 
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-defendant  by  the  Department  was  directed  to  be  paid  into 
Court  to  abide  further  order. 

The  plaintiff  on  this  date  applied  to  the  Judge  by  sum- 
mons for  an  order  for  the  payment  out  to  him  of  the  sum  so 
T?aid  in. 

C.  H.  Emerson  for  plaintiff. 

M.  P.  Gibbs,  in  person. 

Emerson,  J. : 

The  plaintiff  issued  a  writ  of  attachment  against  the  de- 
fendant, and  on  Saturday  the  30th  day  of  December,  and 
Tuesday,  the  2nd  day  of  January  last,  laid  warrants  in  the 
hands  of  the  Department  of  Public  Works  attaching  such 
moneys  as  were  then  due  the  defendant  there.  Mr.  Mews, 
Secretary  of  the  Board  of  Works,  was  before  me  on  sum- 
mons on  Tuesday  the  16th  day  of  January  last,  and  it  ap- 
pearing from  his  evidence  that  the  Department  had  in  its 
possession  and  under  its  control,  and  ready  to  be  paid  to  the 
defendant,  on  the  30th  of  December  last  and  subsequent 
<kys,  a  sum  of  $50, 1  ordered  the  amount  to  be  paid  into 
Court  to  the  credit  of  the  cause ;  but  it  appearing  also  that 
Mr.  Gibbs,  solicitor,  claimed  to  be  entitled  to  this  money,  I 
-ordered  that  he  be  given  an  opportunity  to  substantiate  his 
claim  The  question  of  the  ownership  of  this  money  now 
arises  on  a  summons  for  an  order  to  pay  the  amount  out  of 
Court  to  the  plaintiff. 

Mr.  Gibbs  appeared  in  person,  and  stated  in  proof  of  his 
claim  that  the  delendant,  who  is  a  Government  servant,  on 
the  23rcl  of  December  last,  being  indebted  to  hint  for  money 
advanced,  ^ave  hirn  an  order  on  the  Minister  of  Public 
"Works  for  the  amount  in  question,  which  would  be  due  aud 
payable  to  defendant  on  the  last  of  December,  and  that  the 
order  was  duly  presented  and  left  at  the  Department  on  that 
<late.  together  with  a  notice  to  the  Minister.  Fearing  any 
-question  may  arise  as  to  the  validity  of  the  order,  he  ob- 
tained from  the  defendant,  on  December  30th,  a  second 
order,  which  was  post-dated  to  January  1st,  1900.  On 
January  1st  the  Department  was  not  open  for  the  transac- 
tion of  business,  and  he  left  it  at  the  dwelling  house  of 
Mr.  Woodford,  the  Minister ;  that  it  was  duly  received  by 
the  latter,  but  no  further  communication  took  place  between 
the  Minister  and  Mr.  Gibbs.     It  is  -contented  by  Mr.  Gibbs 
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that  the  order  on  the  Department  of  the  23rd  December, 
coupled  with  the  notice,  conveys  the  fund  to  him,  but  that 
if  the  order  of  the  23rd  be  not  sufficient  for  that  purpose, 
the  order  of  the  30th  (dated  the  1st  of  January)  and  de- 
livered to  the  Minister  in  the  manner  indicated,  is  an  accept- 
ance of  an  order  for  money  due  Mr.  Gibbs  also  advanced 
the  position  that  the  orders,  with  the  notice  to  the  Minister, 
acted  as  an  assignment  of  the  debt  due  by  the  Government 
{through  the  Department)  to  the  defendant. 

I  cannot  agree  with  any  of  these  contentions. 

In  the  first  place  there  was  no  money  due  or  payable  to 
the  defendant  at  the  date  of  the  making  of  these  orders. 
There  wsis  certainly  nothing  due  at  the  time  of  the  presen- 
tation of  the  first  order  op  notice. 

There  was  no  'acceptance'  by  the  Minister  of  the  second 
order,  nothing  that  would  create  any  legal  liability  on  the 
part  of  the  Department  to  pay  the  amount  to  Mr.  Gibbs, 
nothing  in  fact  or  in  law  that  would  transfer  the  liability  of 
the  Department  to  the  defendant  over  to  Mr.  Gibbs.  Could 
the  latter  have  maintained  an  action  against  the  Department 
for  the  amount  due  by  it  to  the  defendant  ?  I  am  of  opinion 
that  no  action  would  lie. 

Upon  the  question  of  the  assignment  of  the  debt  by  the 
orders,  I  have  to  hold  that  the  orders  of  the  23rd  and  30th 
of  December  (the  latter  dated  January  1st)  do  not  amount 
to  an  assignment  to  Mr.  Gibbs  of  a  debt  due  by  the  Govern- 
ment to  the  defendant 

I  have  been  informed  by  the  Chief  Justice  that  the  Court 
has  held  in  two  cases  (Ryan  v.  ffDonndl  and  Graham  v. 
Steer)  that  the  assignment  of  future  accruing  salary,  by 
public  officials  of  the  Government,  is  void  on  grounds  of 
public  policy.  If  this  be  so  then  there  is  an  additional  rea- 
son why  the  claim  to  this  fund  by  Mr.  Gibbs  cannot  be 
substantiated. 

I  must,  therefore,  order  that  the  amount  attached  and 
paid  into  Court  under  my  order  of  the  16th  day  of  January 
last  must  be  paid  out  to  the  plaintiff. 
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Court.    February  U,  1900. 

Practice— Action  for  recovery  of  land— No  appearance— Judgment  by  default— 
Final  judgment— Con.  Stat.,  cap.  59,  sec  2. 

In  an  action  for  the  recovery  of  land  when  the  defendant  does  not  appear 
and  interlocutory  judgment  by  default  is  entered,  the  action  having  been 
taken  without  formal  demand,  the  plaintiff  may,  upon  motion,  obtain  leave 
to  enter  final  judgment. 

This  is  an  application  for  final  judgment  to  be  entered  for 
the  recovery  of  land  under  the  circumstauces  set  out  in  the 
Consolidated  Statutes,  chapter  59,  sec.  2. 

It  appears  that  in  the  year  1883  John  Boggan  died  pos- 
sessed of  certain  land  on  Carter's  Hill  in  St.  John's.  Of  the 
two  executors  named  in  his  will  one  renounced  his  execu- 
ship,  the  other  subsequently  died.  In  the  year  1890,  after 
the  death  of  the  executor,  the  beneficiary  under  the  will 
leased  a  portion  of  the  land  to  the  defendant.  The  lease 
contained  a  covenant  for  re-entry  upon  non-payment  of  rent. 
Upon  the  death  of  the  beneficiary  the  plaintiff  was  by  an 
order  of  the  Chief  Justice  appointed  trustee  of  the  property 
under  the  trusts  named  in  the  will.  The  plaintiff,  on  the 
15th  of  December,  1899,  took  action  for  the  recovery  of  the 
land  named  in  the  lease  owing  to  the  non-payment  of  the 
rent  reserved  thereby.  No  appearance  was  entered  in  the 
action  and  judgment  by  default  was  entered  on  the  17th  of 
January,  1900. 

The  plaintiff  now  moves  for  final  judgment  upon  an  affi- 
davit setting  out  that  six  month's  rent  is  due  and  that  there 
is  not  sufficient  distress  upon  the  premises  countervailing 
the  arrears. 

P  J.  Summers  for  the  plaintiff. 

The  Court  (Emerson  and  Morison,  J.J.)  directed  final 
judgment  to  be  entered  for  the  plaintiff. 
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Court.    February  16, 1900. 

Practice— Application  to  set  aside  service  of  writ  outside  the  jurisdiction — 
Partnership — Account 
A  partnership  is  dissolved  after  two  year's  continuance,  one  of  the  partners 
thereupon  leave*  the  colony.    The  remaining  partner  takes  proceedings  for 
an  account,  and  by  leave  of  the  Chief  Justice  service  is  effected  outside 
the  jurisdiction.    Application  is  made  to  have  the  service  set  aside. 

Held— That  the  service  is  good  service. 

The  plaintiff  and  defendant  in  the  year  1892  entered  into 
partnership  as  architects  in  St.  John's,  under  the  style  of 
"  Greene  &  Pearson."  The  partnership  was  dissolved  on  the 
1st  of  June,  1894.  Subsequently  the  defendant  left  Saint 
John's  and  settled  in  Toronto.  On  the  5th  of  August,  1899, 
the  plaintiff  commenced  proceedings  to  obtain  an  account  of 
the  partnership  dealings  and  transactions,  and  by  leave  of 
the  Chief  Justice  service  of  the  writ  and  statement  of  claim 
was  effected  upon  the  defendant  in  Canada.  On  the  28th 
of  November  the  defendant  gave  notice  of  an  application  to 
have  the  service  of  the  writ  set  aside,  and  the  argument 
thereon  was  heard  on  the  8th  of  December. 

Horwood,  Q.  C,  for  plaintiff. 

Morine,  Q.  C,  for  defendant. 

The  judgment  of  the  Court  was  delivered  by 

Emerson,  J. : 

The  plaintiff  and  defendant  were  partners  carrying  on 
business  as  architects,  and  while  so  carrying  on  business 
were  both  resident  in  the  colony.  The  partnership  was 
-dissolved  about  three  years  ago,  and  the  defendant  left  the 
colony  and  went  to  reside  in  Toronto,  Canada.  The  plain- 
tiff, alleging  that  the  defendant  is  indebted  to  him  on  the 
partnership  accounts,  obtained  leave  to  serve,  and  served  on 
the  defendant  out  of  the  jurisdiction,  a  writ  with  a  state- 
ment of  claim  for  an  account. 

The  defendant  now  moves  to  set  aside  the  service  of  the 
process  on  the  ground  that  there  was  no  jurisdiction  in  the 
Judge  to  grant  an  order  for  service  of  a  writ  out  of  the  juris- 
diction upon  a  claim  by  one  partner  against  the  other. 

The  contract  of  partnership  was  made  within  the  jurisdic- 
tion ;  the  partnership  was  wholly  carried  on  within  the  juris- 
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diction ;  if  there  was  any  balance  due  from  one  to  the  other 
it  was  to  be  paid  by  the  debtor  to  the  creditor  in  this  colony. 
We  are,  therefore,  of  opinion  that  if  there  is  to  be  a  taking 
and  settlement  of  account  it  ought  to  be  taken  and  settled 
in  this  Court. 

We  are  of  opinion  that  the  Judge  had  full  power  and  dis- 
cretion under  Order  XL,  Rule  1,  sub- section  (e),  to  make  the 
order  appealed  against,  and  we  refuse  the  motion  with  costs. 


HEARN  v.  CLAPP. 
Court.    March  £,  1900. 


Party  walls— Cost  of  erection— Action  of  Assumpsit— St,  John's  Municipal  Act, 
1892,  sees.  #-& 

The  parties  are  the  owners  of  adjoining  pieces  of  land  on  Water  Street,  in 
St  John's.  The  plaintiff  built  on  his  land  in  the  year  1892,  the  defendant 
built  on  his  land  in  the  year  1895.  In  an  action  to  recover  a  moiety  ot  the 
costs  of  building  the  party  walls  npon  an  implied  promise  to  pay— 

Held— That  under  the  circumstances  an  action  of  assumpsit  would  not  He.— 
Eagan  vs.  Brennan,  Newfoundland  Reports,  1854-1864,  page  1C5%  distin- 
guished. 

The  plaintiffs  are  merchants  doing  business  in  St.  John's ; 
after  the  fire  of  1892  they  erected  a  large  store  upon  land 
situate  on  the  south  side  of  Water  Street.  The  defendants 
are  executors  of  the  will  of  Gilbert  Clapp,  deceased,  who 
in  the  year  1895  erected  a  shop  and  store  on  land  at  the 
junction  of  the  said  street  with  Job's  Cove.  The  latter 
store  abuts  on  the  store  of  the  plaintiff  on  its  eastern  and 
southern  sides. 

By  sections  47  to  49  of  the  St.  John's  Municipal  Actr 
1892,  the  Council  are  empowered  to  settle  disputes  between 
adjoining  tenants  as  to  party  walls  and  to  decide  the  amount 
to  be  paid  by  each,  and  in  the  case  of  walls  already  built  by 
oue  tenant,  the  sum  payable  to  such  tenant  by  the  other. 
This  authority  is  by  the  Act  of  the  second  session  of  the 
year  1892  transferred  to  the  Surveyor  General. 

The  plaintiffs  were  put  to  the  cost  of  $900  in  the  erec- 
tion of  the  walls  which  adjoin  the  defendants'  store,  and 
claim  from  the  defendants  a  moiety  of  the  said  sum  in  an 


HEARN  v.  CLAPP.  359- 

action  of  assumpsit.  The  defendants,  in  the  third  paragraph 
of  their  statement  of  defence,  object  that  the  statement  of 
claim  shows  no  cause  of  action  because  it  does  not  allege 
that  the  plaintiffs  have  proceeded  in  manner  provided  by 
the  before-mentioned  Acts.  The  argument  on  the  said  ob- 
jection in  point  of  law  came  on  for  hearing  on  this  date. 

Morris,  Q.  C,  is  heard  for  plaintiffs,  and  cites  Eagan  vs- 
Brennan,  Newfoundland  Reports,  1854-1864,  2}  M>6. 

Johnson,  Q.  C,  is  heard  for  defendants. 

The  Court  (Emerson  and  Morison,  J.  J.)  held  that  the  de- 
fendants are  entitled  to  succeed  upon  the  issue  of  law  raised 
by  the  third  paragraph  of  defence,  but  not  upon  the  grounds 
set  out  in  said  paragraph.  The  plaintiff,  under  the  facts  set 
out  in  the  statement  of  claim,  cannot  recover  against  the 
defendants  one  half  of  cost  of  walls  in  au  action  of  assump- 
sit. If  the  rights  of  the  plaintiff  have  been  invaded  the 
proper  form  of  action  is  trespass.  Judgment  must,  there- 
fore, be  in  favor  of  the  defendants  upon  the  present  appli- 
cation, with  leave  to  the  plaintiffs  to  amend  their  statement 
of  claim  if  they  so  desire.  As  the  defendants  did  not  suc- 
ceed upon  the  grounds  set  out  in  paragraph  three  of  their 
defence,  they  cannot  get  the  costs  of  the  application.  The- 
parties  must  bear  their  own  costs 
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Registry  of  Deeds— Search— 60  Vic,  cap.  11. 

The  plaintiff,  under  sec.  1  of  the  Act  60  Vic,  cap.  11,  amending  chap.  80  of 
the  Consolidated  Statute*,  "  Of  the  Registration  of  Deeds,"  claims  a  right 
to  personally  search  the  index  of  the  volumes  of  registered  deeds.  The 
defendant,  who  is  the  registrar,  disputes  such  claim.  Upon  an  action 
taken  to  enforce  the  right, 

Held — That  the  right  given  by  the  section  was  limited  to  a  seanh  for  a 
person,  grantor  or  grantee,  named  at  the  time  of  presenting  the  requisition 
for  search. 

The  facts  herein  appear  from  the  following  special  case 
agreed  upon  by  the  parties : — 
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Special  Cask 

This  action  was  commenced  by  writ  on  the  22ud  day  of 
Feb.,  1900.     The  facts  arising  therein  are  the  following: 

On  the  30th  day  of  November  the  plaintiff  applied  to  the 
defendant,  who  is  the  Registrar  of  Deeds,  for  permission  to 
search  and  examine  the  indexes  to  the  volumes  of  registered 
deeds.     The  requisition  was  in  the  following  form  : 

To  the  Registrar  of  Deeds : 
Please  permit  me  to  search  and  examine  the  indexes  to 
the  volumes  of  registered  deeds 

\V.  K  Skarlk. 
St.  John's,  Nov.  30,  1899. 

The  defendant  refused  to  ^iiint  such  permission.  The 
present  action  is  taken  to  compel  the  defendant  to  allow  the 
plaintiff*  to  make  the  search  and  examination  as  requested, 
and  the  parties  have  agreed  to  submit  the  matters  in  differ- 
ence between  them  to  the  Court  for  their  direction. 

Chapter  80  of  the  Consolidated  Statutes  provides  for  the 
registration  of  deeds  affecting  property  in  this  colony.  Sec- 
tion 5  of  the  said  chapter  provides  that  the  said  registrar 
shall  keep  a  double  index  of  such  deeds  showing  the  charac- 
ter of  each  deed,  the  parties  thereto,  the  situation  of  the 
property  and  its  date  and  consideration. 

The  Act  60  Vic,  cap  11,  amending  the  said  chapter,  em- 
powers the  registrar  to  charge  certain  fees  and  contains 
among  others  the  following  words : 

"Any  person  paying  a  fee  of  fifty  cents  may  search  and 
examine  all  the  indexes  to  the  volumes  of  registered  deeds, 
and  may  examine  one  or  more  volumes  at  any  one  time  or 
in  respect  of  the  name  of  any  grantor  or  grantee." 

It  is  contended  by  the  plaintiff  that  he  is  entitled  to  per- 
sonally search  and  examine  the  said  indexes. 

The  defendant,  on  the  other  hand,  contends  that  the  re- 
quisition should  not  be  general,  but  should  be  in  the  name 
of  a  grantor  or  grantee 

The  opinion  of  the  Court  is  desired  upon  the  true  con- 
struction of  the  said  Act. 

Horwood,  Q  C,  for  the  plaintiff. 
McNcily,  Q.  C,  for  the  defendant. 
Hunnnd,  Q.  C.t  in  reply. 
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The  judgmeut  of  the  Court  was  delivered  by 
Morison,  J. : 

There  does  not  appear  to  have  been  originally  any  statu- 
tory definition  of  the  right  to  search  the  Registry  of  Deeds, 
but  from  the  first  a  clear  and  defiuite  practice  prevailed  in 
the  Registrar's  office,  namely,  to  allow  any  person,  upon  pay- 
ment of  the  prescribed  fee,  to  make  a  search  of  the  index 
.and  of  any  number  of  volumes  at  one  time  in  respect  of  one 
piece  of  property.  By  the  Registration  of  Deeds  Act,  1888, 
<51  Vic,  cap.  22),  this  practice  was  confirmed.  Sect.  24  of 
this  Act  enacts  that  the  registrar  shall  he  entitled  to  receive 
for  every  search :  "  Every  search,  to  consist  of  the  examina- 
tion of  any  number  of  volumes  or  different  parts  of  the 
same  volume,  uiul  of  the  indexes  thereto,  in  relation  to  the 
same  property  or  subject  matter,  at  the  same  time  or  visit, 
$0  25." 

Under  this  practice  one  of  the  officials  of  the  Registrar's 
office  made  the  search,  and  upon  finding  any  deed  or  deeds 
relating  to  the  property  searched  for,  allowed  the  applicant 
to  read  such  deed  or  deeds  from  the  volume  or  volumes  con- 
taining them.  The  applicant  was  not  allowed  to  make  any 
written  memorandum  or  take  an  extract  from  any  deed,  but 
if  an  extract  was  required  the  registrar  would  furnish  it  at 
-a  specified  charge. 

By  section  22  of  "  The  Conveyancing  Act,  1896,"  (60  Vic, 
-cap.  10)  any  person  is  entitled  to  make  a  search,  for  the 
purposes  of  that  Act,  by  delivering  a  written  requisition  at 
the  Registrar's  office  in  the  form  prescribed  by  the  Act. 
Thereupon  the  proper  officer  makes  a  search  and  files  in  the 
•office  a  certificate  setting  forth  the  result.  For  this  ser- 
vice the  Registrar  is  entitled  to  charge  fifty  cents,  and 
office  copies  of  the  certificate  can  be  obtained  at  the  rate 
of  twenty-five  cents  each  This  proceeding  is  limited  to 
■searches  for  the  purposes  of  the  Conveyancing  Act,  and 
does  not  take  away  or  abridge  the  general  right  of  search 
referred  no  above.  Any  solicitor,  trustee,  executor,  agent, 
or  other  persou  in  a  fiduciary  position,  obtaining  any  office 
•copy  of  certificate  of  result  of  search  under  this  section,  is 
not  answerable  for  any  loss  that  may  arise  from  error  in  the 
•certificate. 

The  Act  60  Vic,  cap  11,  which  retains  the  fee  of  twenty- 
five  cents  "  for  searching  the  registry  books  and  indexes  re- 
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luting  to  the  title  to  any  piece  of  land  or  other  property/" 
amends  the  law  relating  to  the  right  to  search  by  the  addi- 
tion of  the  following : — 

"Auy  person  paying  a  fee  of  fifty  cents  may  search  and 
examine  all  the  indexes  to  the  volumes  of  registered  deeds, 
and  may  examine  one  or  more  volumes  at  any  one  time  or 
in  respect  of  the  name  of  auy  grantor  or  grantee." 

It  is  this  sub-section  which  has  given  rise  to  the  present 
action.  The  plaintiff  contends  that  under  it  he  has  the  right 
to  personally  examine  all  the  indexes  to  the  volumes  of  re- 
gistered  deeds — that  is  to  say,  to  take  auy  number  of  indexes 
into  his  possession  and  to  examine  them,  and  to  obtain  any 
number  of  volumes  of  registered  deeds  and  examine  any 
or  all  of  the  deeds  contained  in  such  volumes,  the  only  re- 
striction being  that  the  search  and  examination  should  be 
made  at  one  time.  In  other  words,  he  reads  the  sub-section 
practically  as  if  the  words  "  or  in  respect  of  the  name  of 
any  grantor  or  grantee  "  were  omitted  therefrom. 

The  defendant,  on  the  other  hand,  contends  that  the  right 
of  any  person  to  search  is  enlarged  only  to  the  extent  of 
enabling  the  applicant,  upon  payment  of  a  fee  of  fifty  cents: 
(1)  To  have  all  the  indexes  searched  in  relation  to  the  pro- 
perty or  properties  of  a  grantor  or  grantee,  whose  name  is 
disclosed  by  the  applicant  at  the  time  of  application  for 
search ;  and  (2)  To  examine,  in  the  presence  of  *n  official, 
one  or  more  volumes  of  registered  deeds  at  one  time,  con- 
taining any  deed  which  relates  to  any  property  of  such- 
grantor  or  grantee 

If  we  concur  in  the  plaintiff's  contention  that  any  person 
can,  upon  any  day  during  office  hours,  demand  possession  of 
any  or  all  of  the  indexes  of  registered  deeds,  and  having  ob- 
tained same,  can  retain  them  in  his  possession  until  he  has 
made  such  an  examination  of  them  as  he  shall  think  fit,  we 
can  see  very  clearly  that  such  a  construction  might  occasion 
the  greatest  inconvenience  to  the  conduct  of  business  in  the 
office.  Under  such  a  construction  it  would  be  possible  for 
any  person  to  take  possession  of  the  indexes  for  a  whole  day 
to  the  exclusion  of  any  other  person  who  desired  to  search 
them.  This,  we  apprehend,  could  not  have  been  the  inten- 
tion of  the  Legislature  in  passing  the  section  We  must 
assume  that  the  object  in  passing  it  was  to  facilitate,  and  not 
to  obstruct  or  delay,  the  business  of  the  office.  Our  proper 
course  in  a  case  like  the  present,  where  the  words  ui.dcr  con- 
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sideration  are  not  clear,  is  to  place  such  a  construction  upon 
them  as  will  (1)  be  reasonable,  and  (2)  be  in  accordance  with 
the  intention  of  the  Legislature,  so  far  as  that  intention  can 
be  gathered  from  a  consideration  of  the  law  as  it  stood  pre- 
vious to  the  amending  sub-section,  of  the  wording  of  the  sub- 
section and  of  the  remedy  which  the  Legislature  appeared 
to  lie  desirous  of  applying.  Construing  the  sub-section  in 
accordance  with  these  principles,  we  think  that  the  latter 
clause  should  be  read  as  if  the  word  or  were  and,  or  were 
left  out  altogether.  The  operation  of  the  whole  sub-section 
is,  therefore,  to  alter  the  law  as  it  stood  previously  in  four 
particulars:  (1)  It  increases  the  fee  for  search  under  this- 
sab-section  from  twenty-five  to  fifty  cents ;  (2)  It  entitles 
any  person  to  have  all  the  indexes  of  registered  deeds 
searched  by  the  proper  officer  in  respect  of  the  name  of  any 
grantor  or  grantee,  which  shall  be  disclosed  at  the  time  of 
making  the  requisition,  instead  of  in  respect  of  a  specific 
piece  of  property  as  heretofore;  (3)  It  entitles  the  person 
making  the  search  to  examine  (in  the  presence  of  an  official) 
all  the  indexes  in  respect  of  the  name  of  such  grantor  or 
grantee ;  and  (4)  It  entitles  any  person  to  examine,  at  any 
one  time,  one  or  more  volumes  of  registered  deeds  in  respect 
of  the  name  of  such  grantor  or  grantee.  In  other  words, 
the  basis  of  search  is  extended  from  a  specific  piece  of  pro- 
perty to  the  name  of  a  grantor  or  grantee,  which  may  in- 
clude a  number  of  pieces  of  property,  but  the  method  of 
making  the  search  is  not  changed.  It  must  still  be  made 
by  an  official  of  the  registry  in  the  first  place,  and  the  ex- 
amination of  the  indexes  to  which  the  person  applying  for 
the  search  is  entitled  as  above,  must  be  confined  to  the  dis- 
closed name  of  the  grantor  or  grantee,  and  must  be  made  in 
the  presence  of  the  official.  We  regard  it  as  a  sine  qua  non 
in  the  conduct  of  the  business  of  the  Registry  of  Deeds  that 
all  indexes  and  volumes  of  registry  should  at  all  times  be 
under  the  immediate  control  and  supervision  of  an  official 
of  the  department,  who  should  take  care  that  the  person 
entitled  to  examine  the  same  under  the  above-stated  section 
did  so  strictly  in  accordance  with  his  rights  as  above  defined. 
The  plaintiff  having  failed  in  his  contention,  judgment 
will  be  entered  for  the  defendant,  but,  in  view  of  the  fact 
that  the  question  has  corne  up  for  the  first  time  and  involves 
the  decision  of  an  important  practice  in  connection  with  the 
conduct  of  business  of  a  public  department,  we  think  it 
should  be  entered  without  costs. 
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Morison,  J.    March  10, 1900. 

SL  John* *  Municipal  Council — Repair*  to  streets — XegHgence—Liability. 

The  servants  of  the  St.  John's  Municipal  Coancil  placed  stones  and  other 
material  used  for  paving  a  drain  upon  a  street  and  allowed  the  suns  to 
remain  daring  the  night  without  a  light.  The  plaintiff  fell  over  the  stones, 
injuring  his  ankle,  and  was  confined  to  his  house  for  several  day*.  Upos 
an  action  taken  to  recover  damages,  it  was 

'     Held— That  the  Council  was  liable  for  the  uegligence  of  its  umauts  art 
must  pay  the  damages  sustained  by  the  plaintiff. 

Thk  defendant  is  the  chairman  of  the  St.  John's  Munici- 
pal Council.  On  the  evening  of  November  6th  the  plaintiff, 
•on  hie  way  from  his  house  to  town,  fell  over  certain  stones 
which  had  been  placed  by  the  servants  of  the  Council  on 
the  Signal  Hill  road,  near  to  a  drain  which  was  Wing  re- 
paired by  them.  He  sprained  his  ankle  and  was  for  six 
weeks  con6ned  to  his  house.  He  took  action  to  recover 
-damages  from  the  Council  for  their  negligence. 

IF.  E.  Wood  appeared  for  the  plaintiff. 
F.  J.  Morris  for  the  defendant. 

Morison,  J. ;  Iu  this  action  the  plaintiff  seeks  to  recover 
damages  from  the  defendant  Council  iu  respect  of  injuries 
sustained  by  reason  of  his  having  fallen  over  a  pile  of  stones 
left,  by  the  Council's  employees  upon  one  of  the  streets  of 
the  city.  There  is  no  dispute  as  to  the  material  facts  of  the 
case.  Iu  November  last  the  employees  of  the  Council  were 
engaged  in  constructing  a  surface  drain  on  the  northern  side 
of  Signal  Hill  road.  The  modus  operandi  was  to  dig  an  open 
drain,  throw  out  the  clay  in  a  pile  along  its  side,  and  then 
pave  the  drain  with  cobble  stones  These  stones  were 
brought  to  the  work  in  carts  each  day  as  required  and 
dumped  oil  the  street  outside  the  drain.  In  the  evening, 
before  leaving  work,  any  stones  that  had  not  been  used  were 
laid  along  by  the  side  of  the  drain  so  as  to  be  convenient 
for  next  day's  work.  On  the  evening  of  November  6th  last, 
a  quantity  of  stones  were  disposed  of  in  this  way,  by  plac- 
ing them  on  top  of  the  pile  of  clay  outside  the  drain.  Ac- 
cording to  the  evidence  of  the  Council's  employees,  there 
was  about  a  cartload  of  stones  so  left  and  they  were  placed 
.about  two  to  two  and  one-half  feet  outside  the  drain.  The 
night  was  very  dark  and  nothing  was  done  by  the  Council's 
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employees  to  warn  passers  by  of  the  presence  of  the  stones 
or  to  prevent  them  from  falling  over  them  The  plaintiff 
lives  a  short  distance  beyond  the  place  where  the  chain  was 
being  constructed,  and  about  eight  o'clock  in  the  evening 
left  his  house  to  go  to  town.  On  his  way  down  the  hill  he 
fell  over  a  pile  of  stones  and  sprained  his  ankle  severely. 
For  six  weeks  he  was  confined  to  his  house  and  was  not  tit 
for  work  until  about  the  middle  of  January.  The  plaintiff 
was  a  journeyman  shoemaker,  in  steady  employment,  earn- 
ing $4  per  week,  and  had  secured  employment  up  to  Christ- 
mas He  also  claimed  to  have  earned  from  81-50  to  $2.50 
per  week  by  working  at  home  after  hours. 

Upon  these  fact*  the  Council  contended  (1)  that  there 
was  no  negligence  in  placing  the  stones  on  the  street  as 
complained  of;  and  (2),  that  the  plaintiff  had  been  guilty  of 
contributory  negligence  and  might  have  avoided  the  stones 
by  the  exercise  of  ordinary  care. 

The  facts  are  so  clearly  in  favor  of  the  plaintiff  upon  both 
contentions  that  I  might  very  well  content  myself  with  as- 
sessing the  damages  and  oidering  judgment  to  be  entered  in 
his  favor,  were  it  not  for  the  peculiar  ideas  given  expression 
to  by  some  of  the  Council's  employees  as  to  the  respective 
rights  of  the  public  and  the  Council  under  circumstances 
similar  to  those  detailed  in  the  present  case.  The  subordi- 
nate employees  of  the  Council  suited  that  in  doing  work  of 
this  kind  no  instructions  are  ever  given  to  them  to  do  any- 
thing to  protect  the  public  from  injuiy,  further  than  what 
was  done  on  the  occasion  complained  of.  William  Carnell, 
the  defendant's  road  inspector  for  the  past  eleven  years,  who 
supervised  the  execution  of  the  work  in  question,  stated 
that  it  was  his  invariable  practice  when  paving  to  do  no- 
thing further  than  to  pile  the  stones  along  the  side  of  the 
drain  in  the  manner  above  described.  If  an  open  drain  or 
sewer  were  being  constructed  it  would  be  protected  by 
lights,  or  a  watchman  or  both.  Thos.  Spratt,  who  speaks 
from  an  experience  of  paving  work  extending  over  thirty- 
five  years,  confirms  these  witnesses,  and  adds  thao  the  only 
reason  for  piling  the  stones  along  the  side  of  the  drain  in 
the  evening  is  to  place  them  out  of  the  way  of  any  horse 
or  carriage  that  may  happen  to  pass  after  dark.  Apparently 
this  witness  has  some  dim,  glimering  idea  that  horses  and 
carriages  have  some  right  to  redress  if  they  come  to  grief 
over  obstructions  placed  on  a  public  street,  but  he  evidently 
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thinks  that  members  of  the  public  must  be  their  own  in- 
surers. The  road  inspector  has  a  different  conception  of  the 
position.  He  thinks  that  the  public  should  be  only  pro- 
tected from  falling  into  a  drain  or  sewer,  but  not  over  an 
obstruction  such  as  is  here  complained  of.  When  responsi- 
ble employees  of  the  Council  give  expression  to  such  ideas 
I  must  assume  that  they  do  so  with  the  concurrence  of  their 
employers,  and  for  this  reason  I  feel  ail  led  upon  to  point 
out  to  the  defendants  the  risks  they  run  if  they  persist  in 
continuing  their  present  methods  of  doing  work  on  the 
public  streets.  The  defeudauts  have  a  statutory  right  to  do 
certain  work  in  connection  with  the  streets  of  the  city,  but 
that  does  not  absolve  them  from  responsibility  in  the  event 
of  their  failing  to  take  all  proper  precautions  for  the  pro- 
tection of  the  public  while  the  work  is  being  executed.  If 
in  doing  the  woik  they  place  on  the  street  an  obstruction  of 
auy  kind,  by  reason  of  which  iiuy  person,  without  contribu- 
tory negligence  on  his  part,  is  injured,  the  defendants  un- 
doubtedly will  be  responsible.  In  the  present  case  the 
placing  of  the  clay  alongside  the  drain  and  the  piling  of  the 
stones  on  top  of  it  cannot  be  regarded  iu  any  other  light 
than  as  negligence,  and  the  altsence,  during  a  dark  night  in 
Novsuiber,  of  a  light  or  watchmau  or  other  protection,  can 
only  be  regarded  as  an  aggravation  of  the  original  negli- 
gence. The  plaintiff,  when  he  left  his  house  on  that  even- 
ing, was  entitled  to  assume  that  the  street  was  free  from 
improper  obstruction,  and  that,  if  any  such  obstruction  had 
been  placed  on  the  street  by  the  defendants,  proper  precau- 
tions would  be  taken  to  warn  passers-by  of  the  presence  of 
the  obstruction  and  to  protect  them  from  injury.  In  the 
present  case  nothing  of  that  kind  was  done.  The  plaintiff, 
without  any  negligence  on  his  part,  fell  over  the  obstruction 
and  was  injured.  The  defendants  must  pay.  As  to  the 
quantum  of  damages,  I  think  the  justice  of  the  case  will  be 
met  by  assessing  them  at  $60,  and  I  direct  that  judgment 
be  entered  for  the  plaintiff  for  this  amount  with  costs. 
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Court.    March  6, 1900. 

Appeal— Carrier*— General  lien, 

Good*  were  sent  over  the  Newfoundland  Railway  faotu  St.  John's  to  Carbo 
near  upon  a  bill  of  lading  signed  by  the  consignors  containing  a  clause  that 
the  Cowjwmy  should  have  a  lien  thereon  for  any  general  balance  due  by 
the  owner  of  the  goods  to  the  Company.  The  consignee  offered  to  pay  the 
freight,  but  not  the  balawv.  and  was  refused  delivery.  Upon  an  action 
taken  for  the  goods. — 

Held  (by  the  Jndge  of  the  Harbor  Grace  District  Court)— That  there  was  no 
such  general  lien. 

Held  (ojton  appeal)— That  the  appeal  lie  dismissed. 

The  resjxiiideiit  is  a  denier  in  provisions,  and  resides  in 
<Jarbonear  The  appellant  is  1  he  lessee  of  the  Newfoundland 
Railway.  On  November  20,  1890.  Messrs.  Ayre  &  Sons,  of 
St.  John's,  delivered  to  the  Railway  Company  in  St.  John's 
ten  barrels  of  flour  to  be  carried  to  CarlwHiear,  and  there  de- 
livered to  the  respondent.  The  hill  of  lading  upon  which 
the  goods  were  carried  was  in  the  form  in  use  by  the  Rail- 
way Company,  atid  was  signed  by  the  consignors.  It  con- 
tained, amongst  others,  the  following  clause : — 

"  All  goods,  from  wliomsoever  received,  and  to  w/iomsoever  be- 
M  longing,  sliall  be  subject  to  a  general  lien,  for  the  carriage  of 
"  and  for  all  charges  against  these  particular  goods,  and  also 
"for  any  genend  balance  that  may  be  due  by  the  otoners  of  such 
goods  to  the  said  company  And,  if  in  six  weeks  after  notice 
shall  have  been  given  that  such  goods  are  detained  for  any 
such  claim  of  the  company,  the  money  due  be  not  paid,  the 
goods  may,  at  the  discretion  of  the  company,  be  sold  by  auc- 
tion or  by  private  sale  to  defray  such  claims,  and  all  freight 
And  charges,  including  the  cost  of  sale  thereof.  But  fish, 
fruit,  meat,  dressed  hogs,  poultry,  and  all  other  perishable 
^articles,  may  be  disposed  of  at  the  discretion  of  the  company, 
immediately  after  giving  above  notice  if  said  claim  is  not 
paid  at  oner." 

The  respondent  requested  delivery  of  the  flour  upon  arri- 
val in  Carbonear,  and  tendered  the  freight  due  thereon. 
Delivery  was  refused  by  the  agent  in  Carbonear,  who  claimed 
&  right  to  hold  possession,  of  the  flour  not  only  until  the 
freight  thereon  was  paid,  but  until  freight  due  by  the  re- 
spondent to  the  Railway  Company  upon  goods  previously 
carried  was  also  paid. 
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This  latter  freight  became  due  under  the  following  circum- 
stances: On  November  11,  the  respondent  received  from 
the  Railway  Company  48  barrels  of  flour,  out  of  50  ordered 
from  St.  John's.  It  was  then  agreed  between  him  and  the 
agent  of  the  Company  in  Carbonear  that  the  payment  of  the 
freight  due  on  this  flour  should  be  deferred  until  the  deli- 
very of  the  remaining  two  barrels.  On  November  13.  two 
barrels  of  pork,  and  on  November  17,  fifty  barrels  of  flour, 
were  sent  over  the  said  line  and  duly  delivered,  without 
freight  being  paid. 

To  the  demand  for  the  payment  of  the  freight  for  these 
several  consignments  before  the  last  one  was  delivered,  the 
respondent  replied  by  offering  to  pay  such  freight,  less  the 
value  of  the  two  barrels  of  freight  still  remaining.  The 
agent  refused  to  accept  such  offer,  and  held  possession  of  the 
flour  under  the  terms  of  the  bill  of  lading  giviug  a  general 
lien  to  the  Railway  Company. 

An  action  was  then  taken  for  the  ten  barrels  of  flour,  or 
their  value,  with  damages  for  their  detention.  The  cause 
was  heard  in  Harbor  Grace  before  Judge  Penney,  of  the 
Harbor  Grace  District  Court,  who  delivered  judgment  in 
favor  of  the  plaintiff,  the  present  respondent.  An  appeal 
was  then  taken  to  the  Supreme  Court. 

Murine.  Q.  C-,  appeared  for  the  appellant 
The  respondent  did  not  appear. 


May  19. — The  Court  (the  Chief  Justice  and  Emerson,  J.) 
gave  judgment  on  this  date  dismissing  the  appeal. 
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Court.     April  5, 1900. 

Practice—  Will— Legacy — Account 

In  an  action  against  an  executor  for  the  amount  of  a  legacy  and  interest 
when  the  defendant  does  not  appear,  the  plaintiff  is  held  entitled  in  the 
first  instance  to  an  order  for  an  account,  but  not  to  final  judgment. 

The  plaintiff  is  a  legatee  under  the  will  of  John  Reuouf,. 
probate  of  which  was  granted  on  the  5th  day  of  September,. 
1887.  to  the  defendant.  Under  the  will  the  defendant  waa 
directed  to  deposit  the  sum  of  $400  in  the  Newfoundland 
Savings'  Bank,  at  interest  for  the  plaintiff,  until  she  should 
attuin  the  age  of  twenty-one  years  The  plaintiff  having 
attained  her  majority,  brought  an  action  for  the  $400,  with 
interest  to  date.     The  defendant  did  not  appear  to  the  writ. 

F.  A.  Meivs,  for  plaintiff,  moves  for  leave  to  enter  judg- 
ment by  default 

The  judgment  of  the  Court  is  delivered  by 

Morison,  J. :  The  application  for  judgment  cannot  be  ac- 
ceded to  in  its  present  form  under  any  circumstances.  The 
plaintiff  has  no  right  at  this  stage  of  the  action  to  a  final 
judgment  by  default,  as  applied  for.  Upon  the  evidence 
adduced  upon  the  application,  the  plaintiff  would  be  entitled 
to  the  usual  decree  against  the  defendant  for -an  account  and 
reference  to  the  Master,  and  if  an  application  is  made  for 
such  decree  it  will  be  granted. 


NEVILL  v.  GOVERNMENT  OF  NFL1) 
Court.    April  12, 1900 

NtiofouncUand  Railway  Act,  1S9S— Arbitration — Award—  Error—  Reference 
back  to  arbitrators  far  correction. 

Upou  proceedings  being  taken  to  compel  payment  of  a  balance  due  upon  ai* 
award  made  under  the  Newfoundland  Railway  Act,  1898,  the  award  is  held 
to  give  rise  to  an  action  ex  contractu,  but  since  the  award  m  bad  in  part  a.s- 
not  expressing  the  intention  of  the  arbitrators,  it  is  referred  back  to  the 
arbitrators  for  further  consideration. 

THE  plaintiff  is  the  lessee  of  certain  lands  situate  near 
St  John's.     A  portion  of  these  lands  were  appropriated  for 
24 
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railway  purposes,  under  the  Newfoundland  Railway  Act, 
1898,  and  this  appropriation  necessitated  the  taking  down 
.and  removal  of  certain  buildings  thereon.  Arbitrators  were 
appointed  to  ascertain  the  damage  thus  occasioned  to  he 
plaintiff,  and  a  majority  of  their  number  on  the  16th  of 
September,  1899,  awarded  to  the  plaintiff  the  sum  of  $1310. 
On  the  same  date  they  signed  a  memorandum  setting  forth 
the  particulars  of  the  award.  The  following  words  occur 
therein:  "Award  to  build  hay-house  and  cellar,  not  to  be 
paid  until  erected,  $800."  The  award  in  no  way  referred  to 
the  memorandum.  On  the  31st  of  October,  1899,  the  plain- 
tiff" was  paid  the  sum  of  $510,  but  the  Government  refused 
to  pay  any  further  sum  on  the  ground  that  the  award  was 
conditional,  and  that  the  condition  upon  which  the  balance 
Avas  payable  had  not  been  performed  On  the  27th  of  Jan., 
1900,  proceedings  were  commenced  by  petition  to  enforce 
the  award,  and  to  compel  payment  of  the  balance  due  there- 
on. The  answer  of  the  Government  set  out  the  facts  before 
stated,  and  claimed  that  the  petition  be  dismissed,  or  that 
the  award  be  amended. 

Sir  W.  V.  Whiteway,  Q.C.,  was  heard  for  the  plaintiff,  and 
claimed  the  enforcement  of  the  award.  He  further  con- 
tended thai  the  amount  was  very  inadequate. 

Sir  J.  S.  Winter,  Q.  C,  appeared  for  the  defendant,  and 
contended  that  the  award  could  not  be  enforced  by  petition, 
418  if  it  were  an  action  ex  contractu,  or  if  it  could,  that  the 
4iward  should  be  remitted  back. 

The  judgment  of  the  Court  was  delivered  by 

Emerson,  J. :  We  are  of  opinion  (1)  that  an  action  on  an 
41  ward,  for  an  amount  due  by  the  Government  to  any  person 
4is  pecuniary  compensation  for  the  taking  of  or  injuriously 
affecting  land  taken  uuder  Act  of  the  Legislature  authoris- 
ing the  expropriation  of  such  lauds  for  public  purposes,  is 
4in  action  arising  ex  contractu ;  (2)  That  the  award  of  Sep- 
tember 16th  is  good  as  to  the  $510  (and  to  that  extent  has 
been  accepted  by  both  parties),  but  bad  as  to  the  $800,  and 
that  so  far  as  that  part  of  the  award  referring  to  and  deal- 
ing with  the  property,  for  which  the  amount  of  $800  was 
4twarded  is  concerned,  it  should  be  referred  back  to  the  arbi- 
trators for  further  consideration :  (3)  That  each  party  should 
pay  his  own  costs. 
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Emerson,  J.    May  U,  1900. 

Lmse— Mistake— Rectification. 

The  plaintiffs  having  a  term  of  ten  years,  commencing  from  Jane  1, 1892,  in 
a  piece  of  laud  in  St.  John's,  sublet  a  portion  thereof  tor  a  term  of  ten 
years  from  May  1, 1893.  They  had  previously  agreed  to  let  the  premise* 
for  two  years  and  five  months,  with  an  option  for  an  extension  to  six  or 
nine  years.    In  the  year  1899  they  discovered  the  mistake. 

Held— Thht  the  plaintiffs  were  entitled  to  a  rectification. 

The  plaintiffs  are  an  Association  registered  under  the 
Companies  Act.  On  the  1st  of  June,  1892,  they  became  the 
lessees  of  a  club  house  situate  on  the  corner  of  Springdule 
and  Water  Streets,  in  St  John's,  for  a  term  of  ten  years. 
In  their  lease  was  included  a  garden.  In  the  month  of  May, 
in  the  following  year,  they  agreed  with  the  defendant  and 
another,  who,  at  the  time,  were  doing  business  together 
under  the  style  of  Archibald  H.  Campbell  &  Co.,  or  the 
Campbell  Lumber  Co.,  to  sublet  the  said  garden  to  them  for 
a  term  of  two  years  and  five  months,  and  to  grant  them  an 
option  for  an  extended  term.  Later  in  the  said  year  the 
plaintiffs  by  an  indenture  leased  the  said  garden  to  the  said 
Archibald  H.  Campbell  &  Co.  for  a  term  of  ten  years,  to 
commence  from  the  1st  day  of  May,  1893.  Subsequently 
the  partners  in  the  said  firm  assigned  their  estate  to  trus- 
tees, for  the  benefit  of  their  creditors.  On  the  25th  day  of 
June,  1896,  the  trustees  sold  their  interest  under  the  inden- 
ture of  lease  to  the  defendant.  In  the  year  1899  the  plain- 
tiffs discovered  that  they  had  granted  a  term  by  way  of 
sub-lease  which  was  longer  by  one  year  than  the  term 
which  existed  in  themselves.  On  the  22nd  day  of  January, 
1900,  they  issued  a  writ  claiming  a  rectification  of  the  lease. 
In  their  statement  of  claim  they  set  out  that  the  agreement 
for  a  lease  contemplated  an  extension  up  to  six  or  nine 
years,  and  that  the  grant  of  a  term  of  ten  years  by  the  lease 
was  a  mistake  of  the  draftsman,  and  was  not  within  the  in- 
tention of  either  party.  The  defendant,  on  the  other  hand, 
in  his  defence  claimed  that  the  agreement  was  for  a  term  of 
ten  years,  and  that  the  lease  expressed  the  original  agree- 
ment. On  the  hearing  evidence  was  called  to  substantiate 
these  positions. 

Sir  J.  S  Winter,  Q.  C,  and  F.  J.  Morris  for  the  plaintiffs. 
Morine,  Q.  C,  for  the  defendant. 
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Emerson,  J. :  I  direct  that  the  lease  from  the  West  End 
Club  be  amended,  so  that  its  terms  may  correspond  with  the 
terms  contained  in  the  lease  to  the  West  End  Club,  and  that 
each  party  pay  his  own  costs. 


ANDERSON  v.  REID. 
Court.    June  8, 1900. 

Carriers— Warehousemen — Objection  in  point  of  /air. 

Goods  are  sent  by  a  through  bill  of  lading  from  Canada  to  the  plaintiffs,  who 
are  Commission  Merchants  in  St.  John's.  Upon  arroal  they  are  stored  in 
the  railway  station  at  St.  John's.  Notice  is  giren  to  the  plaintiffs  of  their 
arrival  and  of  the  charge  that  would  be  made  for  their  storage.  The  notice 
contained  a  clause  that  the  gcods  would  be  •"  at  owner's  risk"  while  stored. 
They  were  burnt.  To  an  action  taken  to  recover  their  value,  defendant 
pleaded  amongst  others  that  the  goods  were  at  owner's  risk.  To  this  plea 
plaintiff  objected  in  point  of  law. 

Held— That  the  goods  were  at  owner's  risk,  and  that  judgment  be  entered  for 
the  defendant 

On  the  27th  day  of  April,  1900,  the  plaintiff  issued  a  writ 
against  the  defendant,  having  attached  thereto  the  following 
statement  of  claim : 

1.  The  plaintiffs  are  Commission  Merchants,  carrying  on 
business  at  St.  John's,  and  dealing  in  flour  and  other  produce. 

2.  The  plaintiffs  in  the  month  of  March  last  caused  to  be 
shipped  at  Montreal  consigned  to  them  a  quantity  of  flour 
consisting  of  827  barrels,  which  was  carried  over  the  defen- 
dant's line  of  railway  and  arrived  in  good  order  and  condi- 
tion at  the  goods  station  of  the  defendant's  railway  at  St. 
John's,  aforesaid. 

3.  For  reward  in  that  behalf  to  the  defendant,  the  defen- 
dant promised  the  plaintiff  to  safely  keep  and  take  care  of 
the  said  goods  while  the  same  should  be  in  the  defendant's 
care  and  keeping,  as  aforesaid,  and  to  deliver  the  same  to  the 
plaintiffs  upon  payment  by  them  of  the  freight  due  thereon 
and  charges  for  storage,  a  reward  aforenamed. 

4.  The  defendant  had  the  said  goods  in  his  care  and  keep- 
ing at  his  said  station  in  St.  John'*  for  the  purposes  and  on 
the  terms  aforesaid,  yet  the  defendant  negligently  kept  the 
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-said  goods  on  his  said  bremises  in  proximity  to  gasoline  and 
inflammable  and  dangerous  materials,  and  by  negligence  of 
the  defendant  the  said  goods  station  was  set  on  fire,  and  the 
said  goods  of  the  plaintiffs  stored  therein  were  consumed  by 
iire,  damaged  and  destroyed. 
And  the  plaintiffs  claim  $1,800. 

Particulars  of  claim : 
Invoice  price  of  827  barrels  of  flour  . .    $2,900  00 

Less  freight  paid  out  of  nett  proceeds  of  sale  of 

undestroyed  remainder  ...  603  96 

$2,296  04 
Less  balance  of  nett  proceeds  of  undestroyed  re- 
mainder          500  00 


Nett  loss  to  plaintiffs  ..     $1,796  04 

On  the  2nd  day  of  May  the  defendant  appeared  and  de- 
livered his  defence,  as  follows : 

1.  The  defendant  admits  the  allegations  made  in  para- 
graphs one  and  two  of  the  statement  of  claim. 

2.  As  to  paragraph  3  of  the  statement  of  claim,  the  defen- 
dant says  the  said  goods  were  shipped  at  Montreal  on  the 
'Grand  Trunk  Eailway  (so  called),  and  transhipped  over  the 
Intercolonial  Railway  of  Canada  (so  called),  from  which  the 
-defendant  received  the  goods  at  the  Port  of  Sydney,  C.  B. 
The  said  goods  were  shipped  subject  to  the  terms  and  con- 
ditions stated  in  a  bill  of  lading  signed  on  behalf  of  the 
plaintiff  by  their  agents  at  Montreal.  By  the  said  terms 
the  defendant  was  entitled  to  store  the  said  goods  on  the 
•railway  premises  in  St.  John's.  The  said  goods  were  so 
stored.  Notice  of  their  arrival  at  the  station  was  sent  plain- 
tiffs who  were  informed  that  the  said  goods  were  "  at  own- 
er's risk."  By  the  terms  of  the  said  bill  of  lading  the  said 
goods  after  being  so  stored  were  "at  sole  risk  of  owner  as  to 
damage  to  them  by  fire,  however  caused,  aud  as  to  every  loss 
or  damage  whatsoever." 

3.  As  to  paragraph  4  of  the  statement  of  claim  the  defen- 
dant says  he  did  not  have  the  said  goods  in  his  care  and 
keeping  on  the  terms  alleged  in  the  said  statement  of  claim 
but  only  on  the  terms  set  forth  in  paragraph  2  hereof.  The 
^defendant  did  not  negligently  keep  the  said  goods     The 
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said  railway  station  was  not  set  on  fire  by  the  negligence  of 
the  defendant. 

To  this  defence  the  plaintiffs  filed  the  following  reply  : 
1.  As  to  paragraph  2  the  plaintiffs  join  issue. 
2  As  to  paragraph  2  of  the  said  defence  the  plaintiffs  fur- 
ther say  that  the  contract  under  the  said  bill  of  lading  be- 
tween the  plaintiffs  and  the  said  Grand  Trunk  Railway  and 
the  said  Intercolonial  Railway  of  Canada,  as  the  said  con- 
tract is  in  said  paragraph  2  set  forth  was  concluded  and  ex- 
ecuted upon  the  arrival  of  the  said  goods  at  St.  John's,  and 
thereupon  the  defendant  entered  into  a  contract  with  the 
plaintiffs  for  the  storage  of  said  goods  as  in  the  3rd  para- 
graph of  the  statement  of  claim  set  forth  and  in  respect  of 
such  storage  was  guilty  of  the  negligence  herein  complained  of. 

3.  As  to  paragraph  2  the  plaintiffs  will  also  object  in  point 
of  law  that  it  does  not  disclose  a  defence  to  the  action. 

4.  Plaintiffs  join  issue  as  to  paragraph  3  of  said  defence. 
The  objection  in  point  of  law  was  set  down  for  argument 

to-day. 

McNeily,  Q.  C,  for  plaintiff. 

Mm*inct  Q.  C,  for  defendant. 

June  19. — The  judgment  of  the  Court  (Little,  C.  J.,  and 
Morison,  J.)  was  delivered  on  this  date  by 

Morison,  J. :  This  is  an  argument  upon  an  objection  in 
point  of  law  raised  by  the  plaintiffs. 

The  following  facts  are  admitted  by  both  parties.  The 
flour  was  shipped  in  several  lots  on  a  through  bill  of  lading 
from  various  places  in  Canada  to  St.  John's  The  first  lot 
arrived  in  St.  John's  on  March  2nd.  and  the  last  lot  on 
March  14th.  Immediately  after  the  arrival  of  each  lot 
notice  to  the  following  effect  was  given  by  the  defendant  to 
the  plaintiffs : 

"  The  undermentioned  goods  to  your  address  have  ar- 
"  rived  at  the  station.  Freight  is  at  owner's  risk,  and 
"remaining  longer  than  twenty -four  hours  will  be  sub- 
"  ject  to  storage." 

The  plaintiffs  did  not  take  delivery  of  the  flour,  and  it 
was  stored  by  the  defendant  in  a  freight  shed  upon  the  rail- 
way premises.  Here  it  remained  until  the  31st  of  March 
when  the  fire  occurred  which  caused  the  damage  sued  for. 
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The  bill  of  lading  contains  the  following  condition : 

19.  In  every  case  in  which  goods  arc  to  be  unloaded 
by  the  consignee  and  are  not  unloaded  within  forty- 
eight  hours  after  the  car  has  been  placed  for  unloading, 
the  company  may,  at  the  owner's  risk  and  expense,  un- 
load and  warehouse  and  deposit  the  same  at  such  places 
as  shall  suit  its  convenience,  and  thereupon  the  goods 
shall  be  subject  to  lien  for  all  charges  whatsoever,  in* 
eluding  charges  for  shunting,  if  done.  Goods  unloaded 
by  owner  shall  not  be  stored  on  the  railway  premises 
without  the  agent's  permission.  Whether  unloaded  by 
owner  or  earner,  the  goods  stored  on  railway  premises 
sliall  be  subject  to  storage  charges,  and  shall  be  at  sole  risk 
of  vwner  as  to  damage  to  them  by  fire,  however  caused, 
and  as  to  every  loss  or  damage  whatsoever. 

It  is  admitted  by  both  parties  that  the  liability  of  the 
defendant  (if  any)  is  that  of  a  warehouseman  and  that  his 
status  as  carrier  had  ceased  upon  the  goods  being  unloaded 
and  stored.  The  plaintiffs  contend  that  the  conduct  of  the 
defendant  iu  unloading  and  storing  the  goods,  taken  in  con- 
nection with  the  notice  of  arrival,  constitute  an  implied 
contract  on  the  part  of  the  defendant  to  take  proper  care  of 
the  goods  as  a  warehouseman.  The  defendant,  on  the  other 
hand,  while  admitting  that  at  the  time  the  damage  occurred 
he  held  the  goods  as  a  warehouseman,  contends  that  the 
goods,  during  all  the  time  they  were  stored,  were  subject  to 
condition  19  of  the  bill  of  lading,  and  that  while  they  re- 
mained on  the  railway  premises  they  were  at  the  sole  risk 
of  the  plaintiff's  as  to  damage  by  fire,  however  caused.  The 
following  cases  were  cited : — Mitchell  vs.  The  Lancashire  and 
Yorkshire  Railway  Co.,  L.  R.  10,  Q.  B.  %56 ;  Chapman  vs. 
The  Great  Western  Railway  Co.,  5  Q.  B.  D.  278;  and  the 
Lake  Eric  and  Detroit  River  Railway  Co.  vs.  Sales,  26  Canada 
Supivme  Court  Reports,  GG-i. 

The  last  case  is  directly  in  point.  There  a  railway  com- 
pany carried  goods  under  a  bill  of  lading  containing  a  con- 
dition that — 

Goods  unloaded  by  owners  should  not  be  stored  on. 
the  railway  premises  without  the  station  agent's  per- 
mission, and  whether  unloaded  by  owner  or  carrier,  the 
goods  stored  on  the  railway  premises  should  he  subject 
to  storage  and  charges,  and  should  be  at  the  sole  risk  of 
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the  oivners  as  to  any  damage  to  them  by  fire,  however 
caused,  and  to  every  loss  or  damage  whatsoever. 

The  condition  is  quoted  in  full  in  order  that  it  may  be 
seen  that  it  is  verbatim  with  the  condition  in  the  present 
case.  Upon  the  arrival  of  the  goods  at  their  destination, 
notice  of  such  arrival  was  given  to  the  owner,  and  upon  his 
failure  to  take  delivery  the  goods  were  stored.  While  in 
store  the  goods  were  destroyed  by  a  fire,  which  the  judge 
who  tried  the  case  found  was  occasioned  by  negligence  of 
the  railway  company.  Judgment  was  entered  in  favor  of 
the  owner  of  the  goods  by  the  trial  judge,  but  upon  appeal 
the  Supreme  Court  of  Canada  unanimously  reversed  the 
judgment  and  ordered  that  judgment  be  entered  in  favor  of 
the  railway  company  with  costs.  The  ground  upon  which 
the  Court  Wed  its  judgment  was  that  the  goods  had  been 
stored  by  the  railway  company  under  a  special  contract 
which  absolved  the  company  from  liability  for  damage  by 
fire,  however  caused,  or  to  put  it  in  another  way.  although 
the  railway  company  had  ceased  to  lie  carriers  and  at  the 
time  the  damage  was  occasioned  were  warehousemen  of  the 
goods,  they  were  still  protected  by  the  condition  in  the  bill 
of  lading. 

The  decisions  in  the  other  cases  do  not  touch  the  point 
now  under  discussion.  In  Mitchell  vs.  The  Lancashire  and 
Yorkshire  Railway  Co.,  the  company,  upon  the  arrival  of  the 
goods,  gave  notice  to  the  owner  that  the  goods  were  held 
"  not  as  carriers,  but  as  warehousemen,  at  owner's  sole  risk." 
The  goods  were  negligently  stored  and  became  damaged. 
The  case  turned  upon  the  wording  and  construction  of  the 
notice,  and  the  Court  held  (I),  that  the  company  held  as 
warehousemen  and  not  as  carriers ;  and  (2),  that  the  notice 
did  not  exempt  the  company  from  liability  to  take  reasona- 
ble care  of  the  goods.  It  seems  clear,  however,  from  the 
observations  of  Blaekbnrn,  J  ,  (page  2G2),  that  the  company 
might  have  protected  itself  from  liability  by  expressing  its 
intention  clearly  in  the  notice.  In  the  present  case  the  de- 
fendant has  done  this,  aud  the  condition  in  the  bill  of  lading 
has  been  framed  in  such  a  manner  as  to  except  the  liability 
which  the  plaintiffs  desire  to  place  upon  him.  In  the  case  of 
Chapman  vs.  The  Gh*eat  Western  Railway  Co.,  the  goods  were 
consigned  to  the  plaintiffs  "  to  be  left  till  called  for."  The 
plaintiff  did  not  call  for  a  couple  of  days  and  in  the  mean- 
time the  goods  were  destroyed  by  accidental  fire.    The  Court 
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held  (1),  that  after  the  interval  of  time  which  the  plaintiff 
had  allowed  to  elapse  after  the  arrival  of  the  goods,  the  lia- 
bility of  the  company  as  carriers  had  ceased  and  they  had 
become  mere  warehousemen ;  and  (2),  that  in  the  absence  of 
evidence  of  negligence  the  company  was  not  liable. 

We  think  the  present  case  is  governed  by  the  condition 
in  the  bill  of  lading,  and  that  the  goods,  while  stored,  re- 
mained at  the  sole  risk  of  the  plaintiff's  as  to  damage  by  fire 
or  otherwise.  In  other  words,  the  effect  of  the  condition  is 
to  give  notice  to  the  plaintiffs  that  if  they  suffer  their  goods 
to  remain  at  the  railway  premises  they  do  so  at  their  own 
risk,  and  if  they  do  not  take  the  precaution  of  covering  them 
with  insurance  against  tire,  they  must,  in  the  event  of  their 
being  damaged  or  destroyed,  put  up  with  the  loss. 

•Judgment  will,  theiefore,  be  entered  for  the  defendant 
-with  costs. 
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Court     June  11, 1900 

Will— Construction— Absolute  Estate— Marriage— Life  Estate— Remainder. 

A  testatrix  leaves  to  her  daughter  certain  lands  and  personal  effects  with  a 
condition  attached  thereto  providing  for  the  passing  of  the  property  if  she 
married,  in  the  event  of  (1)  there  being  issue  of  the  marriage,  and  (2)  there 
being  no  issue. 

Held— That  the  property  vested  absolutely  if  the  daughter  remained  unmar- 
ried and  that  the  condition  only  applied  in  the  event  of  her  marriage. 

The  Roman  Catholic  Bishop  of  St.  John's,  and  his  suc- 
cessor in  office,  were  by  an  Act  of  the  Legislature  incorpo- 
rated under  the  name  of  the  Roman  Catholic  Episcopal 
-Corporation  of  St.  John's.  The  defendant  is  the  executor 
of  Catherine  Wrey,  late  of  Twillingate,  widow,  deceased, 
who  died  in  the  year  1873.  The  defendant,  Bridget  Frances 
Hunter,  is  the  daughter  of  the  deceased  and  is  a  legatee 
under  her  will. 

This  is  an  application  on  the  part  of  the  plaintiffs  who 
claim  to  be  entitled  to  a  reversionary  interest  under  the  will 
-of  the  said   Catherine  Wrey,  that  the  following  questions 
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of  law  and  construction  arising  upon  the  will  of  the  said 
Catherine  Wrey  may  be  determined  under  the  Rules  of 
the  Supreme  Court.  Order  XLVIIL,  Rule  3,  namely: — 
(1),  Whether  the  plaintiff  is  entitled  to  a  reversionary  inte- 
rest under  the  conditions  of  the  said  will,  and,  if  so,  whether 
the  said  interest  is  vested  or  contingent;  (2),  If  the  Court 
shall  be  of  opinion  that  the  said  plaintiff  is  entitled  thereto 
an  enquiry  of  what  particulars  the  estate  of  the  said  testa- 
trix or  so  much  thereof  as  the  plaintiff  may  be  interested  inr 
consisted  at  the  time  of  her  death,  and  of  what  the  same 
now  consists;  and  (3),  if  in  the  opinion  of  the  Court  the 
rights  and  interests  of  the  said  plaintiff  shall  require  it,  the 
appointment  of  a  trustee  to  preserve  the  rights  of  the  said 
plaintiff.     The  said  will  is  as  follows : — 

"I  give,  devise  and  bequeath  unto  my  daughter,  Bridget 
Frances  Hunter,  of  Twilliugate,  aforesaid,  the  following  seve- 
rally described  properties,  namely,  all  that  piece  or  parcel  of 
land  situate  in  Water  Street,  in  the  town  of  St.  John's, 
aforesaid,  and  bounded  as  follows,  that  is  to  say,  on  the 
North  by  property  belonging  to  T.  &  M.  Winter,  on  the 
South  by  Water  Street,  and  on  the  East  by  St.  John's  lane, 
and  on  the  West  by  property  belonging  to  Michael  Power, 
together  with  all  the  erections  thereon  (it  is  my  express 
desire  and  a  condition  upon  which  the  foregoing  bequest  is 
made  that  my  said  daughter,  Bridget  Frances  Hunter,  shall 
not  sell  or  dispose  of  the  said  land  on  Water  Street).  Also, 
all  that  other  piece  or  parcel  of  land,  together  with  the 
dwelling-house  and  all  other  erections  thereon,  situate  od 
Barter's  Hill,  in  town  of  St  John's,  aforesaid,  and  bounded 
as  follows,  that  is  to  say,  on  the  North  by  land  leased  to  one 
William  Smith,  by  which  it  measures  one  hundred  and 
thirty  feet,  more  or  less;  on  the  South  by  land  belonging  to 
James  Hickey,  by  which  it  measures  one  hundred  and  thirty 
feet,  more  or  less;  on  the  East  by  land  occupied  by  one 
Kean,  by  whicli  it  measures  forty  feet,  more  or  less ;  and  on 
the  West  by  the  paid  Barter's  Hill,  by  which  it  measures 
forty  feet,  more  or  less.  And  also,  all  that  other  piece  or 
parcel  of  land,  together  with  all  erections  thereon,  situate  in 
Balsam  Street,  in  the  town  of  St.  John's,  aforesaid,  by  which 
it  measures  forty  feet  or  thereabouts  in  breadth,  and  forty- 
rive  feet  or  thereabouts  from  front  to  rear.  And  also,  all 
that  piece  or  parcel  of  land  situate  at  Twilliugate,  aforesaid, 


ROMAN  CATHOLIC  EPISCOPAL  CORPORA-  37fr 
TION  OF  ST.  JOHN'S  v.  PINSENT. 

upon  which  my  dwelling-house  is  built,  together  with  my 
said  dwelling-house  and  all  other  erections  thereon.  And 
also,  all  that  other  piece  or  parcel  of  land  situate  at  Twil- 
lingate,  aforesaid,  upon  which  my  store  and  wharf  are  builtr 
together  with  my  said  store  and  wharf. 

"  I  also  give  and  bequeath  to  my  said  daughter,  Bridget 
Frances  Hunter,  all  my  household  furniture,  goods,  chattels 
and  personal  effects,  consisting  of  silver,  china  and  glass- 
ware, beds  and  bedding,  ray  gold  watch,  chain  and  trinkets 
and  brooch,  and  any  other  jewellery  that  I  may  die  possessed 
of,  subject  to  the  charges  hereinafter  mentioned,  and  to  the 
conditions  hereinafter  expressed. 

"  Of  the  moneys  standing  to  my  credit  in  the  Newfound- 
Savings'  Bank,  I  make  the  following  bequests  : — 

"  I  give  and  bequeath  to  the  Rev.  John  Ryan,  parish  priest 
at  Riverhead,  St  John's,  the  sum  of  four  hundred  dollars  for 
the  purpose  of  celebrating  mass  for  the  repose  of  my  soul. 

"  I  give  and  bequeath  to  the  superioress  of  St.  Michael's 
Orphanage,  Belvidere,  the  sum  of  twenty  dollars  for  the  use 
and  benefit  of  that  charitable  institution. 

"  I  give  and  bequeath  to  the  superioress  of  Riverhead  con- 
vent, St.  John's,  the  sum  of  forty  dollars  for  the  use  and 
benefit  of  that  institution. 

"  I  give  and  bequeath  to  my  friend,  Priscilla  Newman,  of 
Twillingate,  aforesaid,  wife  of  James  Newman,  the  sum  of 
twenty  dollars. 

44 1  give  and  bequeath  to  the  Right  Rev.  Thomas  Joseph 
Power,  Roman  Catholic  Bishop  of  the  Diocese  of  St.  John's,. 
or  his  successor  in  office,  the  sum  of  forty  dollars  for  the 
celebration  of  high  mass  and  office,  immediately  after  my 
death,  for  the  repose  of  my  soul. 

"  I  give  and  bequeath  to  the  Right  Rev.  Doctor  Ronald 
McDonald,  Roman  Catholic  Bishop  of  the  Diocese  of  Har- 
bor Grace,  or  his  successor  in  office,  the  sum  of  forty  dollars 
for  the  celebration  of  high  mass  and  office,  immediately  after 
my  death,  to  be  celebrated  in  the  Roman  Catholic  church, 
Carbonear,  for  the  repose  of  my  soul  and  the  souls  of  my 
relations  already  departed. 

"  The  residue  of  my  estate  I  give  and  bequeath  to  my  said 
daughter,  Bridget  Frances  Hunter,  which  bequest,  together 
with  the  previous  bequests  to  her,  are  subject  to  an  annual 
charge  of  forty  dollars  to  be  paid  to  the  Roman  Catholic 
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Bishop  at  St.  John's  for  the  purpose  of  having  low  masses 
celebrated  in  the  Cathedral,  St  John's,  for  the  repose  of  my 
soul,  and  I  direct  that  immediately  after  my  death  my  ex- 
ecutor shall  notify  the  Roman  Catholic  Bishop  of  St.  John's 
of  the  said  charge  of  forty  dollars  for  the  celebration  of  low 
masses  as  aforesaid. 

"The  conditions  upon  which  the  foregoing  bequests  to  my 
daughter,  Bridget  Frances  Hunter,  are  made,  are  that — 

"  Firstly — She  shall  support  and  comfortably  maiutain  my 
husband,  Richard  Wrey,  during  the  remainder  of  his  natural 
life,  by  providing  him  with  board  and  lodging  aud  all  other 
necessaries. 

'•  Secondly  — Upon  the  decease  of  my  said  husband,  Richard 
Wrey,  my  said  daughter,  Bridget  Frances  Hunter,  shall  have 
his  corpse  removed  from  Twillingate  to  Tilt  Cove  in  the  said 
island,  there  to  be  decently  interred,  and  shall  erect  or  cause 
to  have  erected  a  plain  marble  headstone  to  the  memory  of 
my  said  husband,  Richard  Wrey. 

•'  Thirdly. — In  the  event  of  my  said  daughter  marryiw)  and 
having  lawful  issue,  the  property  hereinbefore  bequeathed 
to  her  shall  go  to  her  children,  share  and  shan?  alike,  for  the 
term  of  their  natural  lives,  and  upon  the  death  of  any  or  all 
of  said  children  the  share  or  share*  of  those  dying  shall  be- 
come the  property  of  the  Roman  Catholic  Bishop  of  Saint 
John's  for  use  of  the  Roman  Catholic  Cathedral  Parish  of 
St.  John's,  but  in  the  event  of  no  issue  being  born  of  said 
marriage  then  the  said  property  so  beq  neat  lied  to  my  said 
.daughter,  Bridget  Frances  Hunter,  shall  become  the  property 
of  the  Roman  Catholic  Bishop  of  St.  John's  for  the  use  of 
the  Roman  Catholic  Cathedral  Parish  of  St.  John's." 

The  application  was  in  part  heard  by  the  Chief  Justice  in 
•Chambers,  and  was  by  him  moved  into  Court. 

«/.  M.  Kent  for  plaintiffs. 

Morine,  Q.  C.t  for  defendant,  Bridget  Frances  Hunter. 


June  30. — The  judgment  of  the  Court  (Little,  C.  J.,  and 
Morison,  J.,)  was  delivered  on  this  date  by 

Morison,  J.  These  proceedings  were  commenced  by  Ori- 
-ginating  Summons,  under  Order  48,  Rule  3,  for  the  deter- 
mining of  certain  questions  arising  in  the  administration  of 


ROMAX  CATHOLIC  EPISCOPAL  CORPORA-  381 
TION  OF  ST  JOHN'S  v.  PINSENT. 

the  estate  of  Catherine  Wrey,  and  were  subsequently  moved 
into  Court  by  consent  of  parties. 

Catherine  Wrey  died  in  1893,  leaving  h  will,  of  which 
probate  was  granted  to  the  defendant  Pinsent,  as  sole  execu- 
tor. The  testatrix  left  her  surviving  her  daughter,  the  de- 
fendant, Bridget  Frances  Hunter,  who  was  a  widow  when 
the  will  was  made. 

The  plaiutiffs  contend  that  they  are  entitled  to  a  vested 
interest  in  the  land  bequeathed  to  Bridget  Frances  Hunter, 
and  ask  that  said  interest  may  be  protected.  The  defen- 
dant, Bridget  Francis  Hunter,  contends  (1)  that  she  is  enti- 
tled absolutely  to  the  lands  bequeathed  to  her;  (2)  that  the 
third  condition  is  void  for  repugnancy,  and  (3,  that  this  con- 
dition (if  operative)  can  only  affect  the  bequest  of  household 
furniture,  &c,  but  not  the  lands.  The  plaintiffs  contend 
that  the  operation  of  the  will,  touching  the  laud,  so  far  as  it 
can  be  gathered  from  a  perusal  of  the  whole  document,  is 
(1)  to  give  a  life  interest  to  Bridget  Francis  Hunter  ;  (2)  upon 
her  death,  without  issue,  to  give  the  plaintiffs  an  absolute 
estate ;  and  (3)  upon  her  marriage  again,  and  the  birth  of  a 
child  or  children,  to  give  a  life  estate  to  such  child  or  chil- 
dren with  remainder  to  the  plaintiffs.  In  order  to  sustain 
their  argument  the  plaintiffs  are  obliged  to  contend  that  the 
will  in  its  present  form  is  incomplete,  and  that  the  Court 
ought  to  supply  certain  words  in  the  latter  part  of  the  con- 
dition, which  would  make  it  lead  as  follows: 

*•  But  in  the  event  of  no  issue  being  born  of  said  mar- 
riage (or  my  said  daughter  not  vwrrying  again),  then  the 
said  property  so  bequeathed  to  my  said  daughter,  Brid- 
get Frances  Hunter,  shall  become  the  property  of  the 
Roman  Catholic  Bishop  of  St.  John's  " 

(The  words  within  brackets  and  italicised  are  those  which 
plaintiffs  contend  ought  to  be  supplied  by  the  Court.) 

The  intention  of  the  testatrix,  from  the  plaintiffs  point  of 
view,  was  (1)  that  the  defendant  should  enjoy  the  land  dur- 
ing her  life,  provided  she  remained  unmarried ;  (2)  if  she 
married  again,  and  had  a  child  or  children,  the  property 
would  pass  to  such  child  or  children ;  and  (3)  upon  the  death 
of  the  defendant  without  having  married  again,  or,  having 
married  again,  without  leaving  children,  the  property  wouid 
belong  to  the  plaintiffs. 
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Assuming  for  the  sake  of  argument  that  the  condition  is 
operative,  the  defendant  contends  (1)  that  the  will  can  be 
construed  without  adding  any  words ;  (2)  that  it  is  only  by 
adding  words  similar  to  those  suggested  by  the  plaintifls 
that  they  can  claim  any  vested  interest ;  (3^  that  the  lands 
in  question  being  chattels  real,  under  our  law  no  remainder 
can  be  limited  in  them  ;  and  (4)  that  the  clauses  of  the  will 
read  together  constitute  an  executory  bequest  of  the  lands 
in  question.  The  intention  of  the  testatrix,  from  the  defen- 
dant's point  of  view,  was  (1)  to  give  the  property  to  the  de- 
fendant absolutely,  proviced  she  remained  unmarried :  (2) 
upon  her  marriage,  and  the  birth  of  a  child  or  children,  to 
give  the  property  to  such  child  or  children  ;  and  (3)  upon 
the  death  of  such  child  or  children,  to  the  plaintiffs.  The 
defendant  contends  that  the  testatrix  has  not  carried  this 
intention  into  effect,  but  lias  worded  the  condition  in  such  a 
manner  as  to  render  it  void  for  repugnancy. 

To  arrive  at  a  conclusion  in  this  matter,  it  will  not  be 
necessary  to  refer  to  all  these  contentions.  While  the  in- 
terpretation of  the  conflicting  clauses  of  the  will  is  not  with- 
out difficulty,  we  think  they  can  be  construed  without  adopt- 
ing the  expedient  of  supplying  words,  as  contended  for  by 
the  plaintiff  This  is  only  done  where  a  testator  has  not 
accurately  or  completely  expressed  his  meaning  by  the  words 
he  has  used,  and  where  it  can  be  clearly  collected  from  the 
context  what  are  the  words  he  has  omitted.  The  present 
cate  does  not  come  within  this  definition,  and  as  we  will 
dispose  of  the  questions  involved  upon  other  grounds,  we 
can  dismiss  this  point  without  further  remark.  If  we  were 
to  supply  the  words  suggested  on  the  part  of  the  plaintiff, 
we  would,  according  to  the  construction  we  put  upon  the 
conflicting  clauses,  be  making  a  new  will  for  the  testatrix. 

A  reference  to  the  will  shows  that  the  bequest  of  the 
lands  of  the  testatrix  to  Bridget  Frances  Hunter  in  the  first 
part  of  the  will  is  absolute,  and  without  condition.  This  is 
clear  upon  the  wording  of  the  bequest,  but  it  is  made  still 
clearer  by  the  attempt  of  the  testatrix  (by  the  insertion  of 
a  condition  in  the  middle  of  the  bequest)  to  prevent  the 
legatee  from  selling  or  disposing  of  the  land  on  Water 
Street.  Then  follows  the  bequest  to  Bridget  Frances  Hunter 
of  the  personal  effects  of  testatrix,  "  subject  to  the  charges 
hereinafter  mentioned,  and  the  conditions  hereinafter  ex- 
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pressed."  A  reference  to  the  original  will  shows  that  these 
two  bequests  are  disconnected  and  separate,  and  that  the 
limitation  quoted  is  only  applicable  to  the  bequest  of  per- 
gonal effects.  Then  follow  certain  specific  bequests,  which, 
with  one  exception,  are  for  religious  objects  Then  the 
residue  of  the  estate  of  testatrix  is  bequeathed  to  Bridget 
Frances  Hunter,  and  this  residue,  and  the  previous  bequests 
to  her,  are  charged  with  the  payment  to  the  plaintiffs  of  an 
-annuity  of  forty  dollars.  Then  follow  three  conditions.  The 
first  two  hive  been  fulfilled.  The  third  has  given  rise  to 
these  proceed injjs,  and  has  now  to  be  construed.  We  can- 
uot  agree  with  the  contention,  on  behalf  of  the  defendant, 
that  this  condition  is  void  for  repugnancy  or  inconsistency 
The  general  intention  of  the  testatrix  can,  we  think,  be 
gathered  from  the  will  without  difficulty.  Evidently  the 
testatrix  was  desirous  of  providing  for  her  daughter,  Bridget 
Frances  Hunter,  and  for  the  children  of  Bridget  Frances 
Hunter  if  she  married  again,  and  also  of  making  a  bequest 
to  the  Church  of  which  she  was  a  member.  Her  intention 
appears  to  have  been  to  bequeath  the  property  to  her  daugh- 
ter absolutely  in  the  first  place,  subject  to  the  annuity  to 
the  Church  of  forty  dollars  per  year.  Then  if  the  daughter 
married  and  had  children,  the  property  would  immediately 
vest  in  the  children,  it  being  reasonable  for  the  testatrix  to 
assume  that  her  daughter  would  be  supported  by  the  second 
husband.  Then,  upon  the  death  of  the  children,  or  upon 
the  death  of  Bridget  Frances  Hunter  (she  having  married 
again)  without  children,  the  property  would  go  the  plaintiff. 
This  seems  to  us  to  be  such  an  arrangement  as  a  person  in 
the  circumstances  of  the  testatrix  would  be  likely  to  make. 
Beading  the  bequest  and  condition  together  as  parts  of  the 
same  will,  and  construing  them  according  to  the  accepted 
rules  for  the  interpretation  of  wills,  we  think  that  Bridget 
Frances  Hunter  is  entitled  to  an  absolute  estate  in  the 
landed  property,  provided  she  remains  unmarried.  If  she 
marry  and  have  lawful  issue,  her  interest  in  the  property 
will  cease,  and  will  pass  to  her  child  or  children,  and  upon 
the  death  of  such  child  or  children,  will  go  to  the  plaintiff's 
As  these  proceedings  were  necessary  for  the  administration 
of  the  estate  of  the  testatrix,  we  think  the  costs  of  both 
parties  should  be  paid  out  of  the  estate. 
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Court.    June  IS,  1900. 

Band—Set  of—  Winding  up  of  Commercial  Bank— 68  Viv.t  e.  3;  59  He,  c.  30. 

The  defendant  with  others  in  the  year  1883  signed  a  bond  guaranteeing  to  the 
Commercial  Bank  the  repayment  of  advances  made  for  the  completion  of 
the  Cathedral  in  St  John's.  In  the  year  1890  the  majority  of  the  bonds 
men,  under  an  agreement  with  the  Bank,  took  policies  in  an  insurance 
company  to  provide  for  the  payment  of  the  amounts  severally  second  by 
them,  and  assigned  their  interest  to  the  Bank.  Their  liabilisy  upon  the 
bond  was  thereupon  released.  The  defendant  also  took  a  policy,  but  did 
not  assign  it.  The  Bank  suspended  payment  in  the  year  1MM,  and  the 
plaintiff*  were  appointed  trustees  to  wind  up  the  same.  The  plaintiff* 
claim  payment  of  the  sum  secured  by  the  defendant,  with  interest.  The 
defendant  pleads  (1 )  that  the  Bank  in  releasing  the  other  bondsmen  trow 
their  liability  under  the  bond,  released  him ;  and  (2)  that  if  the  defendant 
is  liable  under  the  bond,  the  amount  due  to  him  by  the  Bank  mint  be 
set-off  against  such  liability. 

Held— That  the  defendant  was  liable  ou  the  bond,  and  that  he  had  a  right 
of  set-off. 

The  plaintiffs  are  trustees  of  the  Commercial  Bank  of 
Newfoundland,  which  is  being  wound  up  under  the  Acts 
58  and  59  Vic,  c.  3  and  c.  30.  The  defendant  is  one  of  the 
obligors  to  a  bond  which  was  signed  early  in  the  year  1883 
by  several  persons  who  were  interested  in  the  completion  of 
the  Cathedral  of  St.  John  the  Baptist,  in  St.  John's,  secur- 
ing to  the  Bunk  the  sum  of  $60,000,  advanced  or  to  be  ad- 
vanced by  the  Bunk  for  such  object.  The  liability  of  each 
obligor  was  for  the  amount  placed  opposite  his  name,  with 
interest.  The  amount  secured  by  the  defendant  was  $2000. 
It  was  provided  that  the  amount  of  the  loan  was  to  be  re- 
paid in  the  year  1897,  and  that  interest  was  payable  yearly 
in  the  mean  while.  The  sums  finm  time  to  time  advanced 
by  the  Bank  were  entered  in  an  account  entitled  "The 
Cathedral  Completion  Fund  Account."  On  the  12th  day  of 
December,  in  the  year  1883,  the  Diocesan  Synod  of  New- 
foundland assigned  their  interest  in  certain  lands  owned  by 
them  to  the  Bank,  to  secure  the  repayment  of  the  sum  ad- 
vanced on  this  account  In  the  year  1890  the  Bank  pro- 
posed to  the  bondsmen  that,  in  consideration  of  their  taking 
endowment  policies  in  the  Equitable  Life  Assurance  Society 
of  New  York,  for  the  sum  for  which  they  were  severally 
liable,  and  making  the  Bank  the  beneficiary,  and  binding 
themselves  to  pay  the  premiums  thereon  for  fifteen  years, 
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the  Bank  would  release  them  from  their  bond.  Many  of 
the  bondsmen  accepted  the  proposal,  and  took  out  policies,, 
and  either  made  the  Bank  the  beneficiary  or  assigned  their 
interest  therein  to  the  Bank.  The  Bank  thereupon  released 
such  parties  from  their  liability  on  the  bond.  The  defen- 
dant took  out  a  policy  in  the  said  company,  in  the  said  yearr 
but  did  not  assign  the  same,  and  did  not  make  the  Bank 
the  beneficiary. 

At  the  date  of  the  suspension  of  the  Bank,  there  were  two 
accounts  open  in  the  Bank  in  respect  of  this  loan.  The  one 
account  was  entitled  :t  The  Cathedral  Bondsmen  Account,"" 
and  into  this  was  entered  the  sums  secured  under  the  bond 
and  the  interest  thereon  At  the  date  of  the  suspension 
there  was  still  due  on  this  account  the  sum  of  329,000.  The 
other  was  entitled  "The  Cathedral  Completion  Fund  Ac- 
count," and  into  it  was  entered  the  balance  of  the  said  loan- 
not  seemed  by  the  bond.  This  sum  has  been  paid  off"  by 
the  Synod,  and  the  mortgage  given  by  the  latter  has  been. 
released 

The  present  action  is  taken  to  recover  the  amount  of  the 
guarantee  given  by  the  defendant,  namely,  §2,000  with  in- 
terest thereon.  The  defendant,  in  his  defence,  sets  up  that 
the  Bank  in  accepting  the  policies  of  insurance,  and  relea- 
sing certain  of  the  obligors,  has  released  him.  He  also 
claims  that,  if  he  is  liable  under  the  bond,  the  amount  due 
him  by  the  Bank  upon  his  personal  account  must  be  set-off" 
against  such  liability.  This  the  trustees  refuse  to  do  The 
issues  thus  raised  were  first  heard  before  the  Chief  Justice, 
and  were  by  him  transferred  into  the  Supreme  Court 

Morris.  Q  C,  for  plaintiffs. 
Johnso7if  Q.  C,  for  defendant. 

The  judgment  of  the  Court  (Little,  C  J.,  and  Morison,  J  )r 
was  delivered  by 

Morison,  J.  In  this  case  we  are  of  opinion  that  the  bond 
executed  by  the  defendant  was  a  several  bond,  and  that  the 
liability  of  the  defendant  upon  it  was  not  affected  by  the  re- 
lease of  other  obligors  by  the  Bank.  We  are  also  of  opinion 
that  the  defendant  is  entitled  to  set-off,  against  the  amount- 
due  by  him  upon  the  bond,  the  amount  due  to  him  by  the 
Bank  at  the  time  of  its  suspension.  In  other  words,  the 
plaintiffs  must  credit  the  defendant  with  the  $2,000  and  in- 
25 
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terest,  at  4^  per  cent,  per  annum,  from  June  6,  188.3,  to 
December  10,  1894,  and  the  defendant  will  then  stand  as  an 
ordinary  ci editor  of  the  Bank  for  the  balance  remaining  at 
his  credit,  after  deducting  the  2,000  and  interest  as  above. 

The  plaintiffs  having  succeeded  on  the  main  issue,  and  the 
-defendant  on  the  issue  of  set-off,  we  think  that  there  should 
Ik?  n<>  order  as  to  costs. 


PROWSE  r.  THE  GOVERNMENT  OF  NFL1) 
Court.    June  13, 1900. 

Judge  of  District  Vovrt—Salnry  due  tinder  Statute — Interest. 

The  plaintiff,  who  was  a  Judge  of  the  Central  District  Court  up  till  March 
30.  1S93.  claims  a  balance  of  $476.49  on  account  of  the  salary  due  hint 
under  the  Act  of  the  Legislature  from  July  4,  1890.  He  farther  claims 
interest.  The  defendant  pays  &47S.49  it  to  Court,  but  denies  liability  for 
iuterest. 

Held — That  interest  should  lie  paid. 

The  plaintiff  was  a  Judge  of  the  Central  District  Court 
from  the  year  18G9  until  the  30th  day  of  March,  1898.  Up 
till  the  4th  day  of  July,  1890,  he  was  regularly  paid  his 
salary.  The  Acts  of  the  Legislature  passed  respecting  the 
judges  of  the  Central  District  Court  provided  from  July  4, 
~1S90,  until  July  1,  1895r  a  salary  of  32,200  per  annum  for 
the  judges,  and  from  the  last  named  date  until  March  30th, 
1898,  a  salary  of  SI. 834  per  annum  The  plaint  if!  was  paid 
the  sum  of  $5,180  on  account  of  this  said  salary  from  Julv4, 
1890,  to  December  31,  1892,  aud  the  sum  of  $4,884  90  on 
account  of  salary  due  him  from  July  1,  1895,  to  March  30, 
1898.  He  now  claims  the  respective  balances  of  S320  and 
$158  49,  or  in  all  $478.49,  together  with  interest  thereon 
from  the  date  when  the  salary  becamo  payable.  The  claim 
for  interest  amounts  to  $176  35.  The  Government,  in  its 
answer,  pays  into  Court  the  sum  of  $478.49,  but  denies  any 
liability  for  the  interest. 

John-vM,  Q.  C,  fur  plaintiff 

Mom*,  <?.  C,  for  defendant. 
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The  judgment  of  the  Court  is  delivered  by 

Morison,  J.  In  this  case  we  think  that  by  reason  of  the 
refusal  of  the  defendants  to  pay  the  full  amount  of  salary 
voted  by  the  Legislature,  the  plaintiff  Is  entitled  to  rocover 
interest  by  way  of  damages  on  the  unpaid  balance.  Assu- 
ming that  the  calculations  in  the  statement  attached  to  the 
copy  of  pleadings  are  correct,  we  order  that  judgment  be 
entered  for  the  plaintiff  for  $176.35,  with  costs. 


MOULTON  v.  THE  GOVERNMENT  OF  NFLD. 
Morison,  J.    June  26>  1900. 

Carbonear  Water  Company — Manayer — Government  of  Xewfoundland — 
Objection  in  point  of  law. 

The  plaintiff  was  appointed  by  the  Government  to  be  the  Manager  of  the 
Carbonear  Water  Company.  His  salary  was  named  by  the  Government, 
bat  he  was  to  be  paid  out  of  the  funds  of  the  Company.  He  sued  the 
Government  for  his  salary. 

Held— That  his  petition  set  out  no  cause  of  action. 

In  the  month  of  January,  1893,  the  plaintiff  received  a 
commission  under  the  seal  of  the  Colony,  appointing  him 
General  Manager  of  the  Carbonear  "Water  Company.  On 
the  3rd  day  of  June,  1893,  a  minute  of  Council  provided  for 
the  payment  to  him,  out  of  the  funds  of  the  Company,  of  a 
salary  of  $600  per  annum.  From  the  1st  day  of  January, 
1893,  up  to  the  30th  day  of  June,  1898,  he  was  regularly 
paid  his  salary.  Since  that  date  he  has  received  no  salary, 
although,  as  he  alleges,  he  has  continued  to  perform  the 
duties  of  his  office.  The  plaintiff  claimed  to  be  paid  the 
sum  of  $750  as  salary  due  him  up  till  September  30,  1899. 
The  defendant  Government  denied  that  the  plaintiff  per 
formed  the  duties  of  manager  after  June  30, 1898,  aud  more- 
over set  up  in  its  answer  that  the  several  matters  and  things 
set  fortli  in  the  petition  show  no  cause  of  action  against  the 
Governmeut.  The  last-named  issue  came  on  for  hearing  on 
this  date. 

Sir  J.  S.  Winter,  Q.  C,  for  the  defendant,  contends  that  it 
•was  ultra  vires  on  the  part  of  the  Government  to  make  the 
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appointment,  and  that  the  minute  of  Council  is  a  record  only 
of  the  decision  of  the  Executive  Conncil  and  is  not  a  con- 
tract The  plaintiff  has  thus  no  cause  of  action  against  the 
Government. 

Sir  W.  V.  Whiteway,  Q.  C,  for  plaintiff,  argues  that  as  the 
Act  empowers  the  Government  under  certain  circumstances 
to  supersede  the  directors,  and  to  take  over  the  management 
of  the  company,  and  as  the  plaintiff  received  his  commission 
as  manager  from  the  Government,  it  may  be  assumed  that 
these  circumstances  giving  to  the  Government  such  powers 
must  have  occurred  before  the  commission  issued.  The  Gov- 
ernment is  thus  liable. 

Morisox,  J.  I  have  submitted  my  notes  of  the  argument 
of  counsel  in  this  matter  to  the  Chief  Justice,  and  we  are 
both  clearly  of  opinion  that  the  plaintiff's  petition  does  uot 
disclose  any  cause  of  action  against  the  defendant  Govern- 
ment. The  judgment  of  the  Court  must  therefore  be  entered 
in  favor  of  the  defendant,  but  leave  will  be  granted  to  the 
plaintiff  to  amend.  If  the  plaintiff  elects  to  amend,  he  must 
do  so  within  four  days  from  this  date.  Failing  this,  the  de- 
fendant may  enter  up  judgment.  The  costs  of  defendant 
upon  this  argument  must  be  paid  by  plaintiff'. 


MARE  v.  WINTER. 
Court.     June  17, 1900. 

Evidence— Admissibility — Entries  in  books  of  Bank. 

Where  in  an  action  by  the  trustees  of  a  Bank,  which  is  being  wound  tip,  the 
plaintiffs  proposed  to  prove  the  entries  in  the  books  of  the  Bank  as  evi- 
dence iu  proof  of  the  claim  against  the  customer  of  the  Bank. 

Held— That  such  evidence  was  admissible. 

The  plaintiffs  are  the  trustees  of  the  Commercial  Bank  in 
the  winding  up  of  the  same.  The  defendant  was  a  customer 
of  the  said  Bank.  The  plaintiffs  took  action  to  recover  the 
balance  which,  according  to  the  books  of  the  Bank,  was  dne 
from  the  defendant  upon  his  account.  The  defendant  denied 
his  indebtedness,  and  further  pleaded  that  the  claim  was 
barred  by  the  Statute  of  Limitations.    The  account  was  by 
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order  of  the  Court  referred  to  the  Master  for  the  purpose  of 
taking  evidence.  Upon  the  reference  the  former  accountant 
of  the  Bank  was  called  and  described  his  special  duties  and 
the  method  in  use  in  the  Bank  for  the  keeping  of  the  books 
and  the  checking  of  the  entries  therein.  Having  proved 
that  the  cheques  from  1882  to  1892  were  destroyed  in  the 
fire  of  1892,  counsel  for  plaintiff  proposed  to  examine  wit- 
ness respecting  the  entries  made  by  him  in  the  books  be- 
tween the  said  years  in  proof  of  the  account.  Counsel  for 
defendant  objected  to  any  such  examination.  Subsequently 
it  was  agreed  that  the  reference  bo  continued  and  the  evi- 
dence taken,  and  that  the  objections  to  the  evidence  be 
argued  before  the  Court.  The  Master,  after  completing  the 
evidence,  filed  his  report  on  the  15th  day  of  June. 

The  argument  as  to  the  admissibility  of  the  evidence  was 
set  down  for  to-day. 

McNtily,  Q.  C,  objects  to  evidence  as  to  any  entries  prior 
to  six  years  before  the  action  was  brought.  They  are  barred 
by  the  Statute.  He  contends  that  there  is  a  difference  be- 
tween the  relationship  of  banker  and  customer  and  that  of 
the  buyer  and  seller  of  goods.  Acknowledgment  or  pay- 
ment in  the  latter  case  would  revive  the  debt.  In  the 
former  case  it  would  not.  He  further  objects  to  bonks  as 
evidence  or  as  making  evidence.  They  ure  merely  res  iiuer 
alios  acta  The  evidence  given  on  the  reference  was  only 
an  apparent  verification  of  the  books  of  the  Bank,  and  was 
not  in  itself  really  evidence  admissible  against  the  defen- 
dant or  in  proof  of  the  account. 

Sir  W.  V.  Whitcway,  Q.C.,  for  plaintiffs,  contends  (1)  that 
as  payments  were  made  within  the  six  years  prior  to  action 
being  brought  upon  the  old  indebtedness,  the  total  account 
was  kept  going  and  the  plea  of  the  Statute  would  not  apply ; 
(2),  that  the  evidence  of  the  clerks  who  made  the  entries  as 
to  their  correctness  was  evidence  in  proof  of  the  claim. 

The  Court  (Little,  C.  J.,  and  Morison,  J,),  held  that  the 
evidence  taken  on  the  reference  was  evidence  admissible 
against  the  defendant. 
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Morison,  J.     June  30, 1900. 

Trespass— Timber  lands— Counter-claim — Crown  Lands'  Act. 

The  plaintiff  holds  a  licence  of  certain  timber  lands.  The  defendants  hold 
a  licence  of  timber  lands  abutting  on  the  lands  of  the  plaintiff.  There  is 
a  claim  for  trespass  and  damages.  The  defendants  deny  the  trespass  and 
plead  that  the  lands  are  not  the  plaintiff's,  and  counter-claim  for  trespass 
and  damages  by  the  plaintiff. 

Held— That  the  defendants  had  trespassed  and  were  liable  to  pay  to  plaintiff 
the  value  of  the  logs  cut  by  them,  and  that  the  plaintiff  had  committed 
no  trespass. 

Held  also,  that  the  plaintiff  had  sufficient  title  in  the  land  from  the  date  of 
the  notice  to  him  of  the  approval  by  the  Governor  in  Council  of  his  appli- 
cation to  enable  him  to  proceed  for  a  trespass. 

Held  further,  that  under  their  defence,  the  defendants  were  not  entitled  to 
give  evidence  showing  that  the  plaintiff  had  not  made  application  in  ac- 
cordance with  sec.  71,  or  given  the  notice  required  by  sec.  51,  of  cap.  13, 
of  the  Consolidated  Statutes. 

Thk  plaintiff  is  the  holder  of  a  license  from  the  Crown  to 
cut  timber  on  certain  lands  situate  and  being  on  Main  River 
flowing  into  Gander  Lake.  The  defendants  are  the  holders 
by  assignment  of  a  licence  to  cut  timber  on  lands  abutting 
on  the  northern  boundary  of  plaintiff's  land.  The  claim  of 
the  plaintiff  is  that  the  defendants  entered  on  the  lands  in- 
cluded in  his  said  license  and  cut  down  trees.  He  claims 
the  return  of  15,500  logs  or  their  value,  together  with  dam- 
ages for  their  detention.  The  defendants  deny  the  said 
trespass  and  detention,  and  counter-claim  for  a  trespass  by 
the  plaintiff  on  their  lands  and  the  conversion  of  4,000  logs. 

The  issues  thus  raised  came  on  for  trial  before  Morison,  J. 
The  hearing,  which  commenced  on  February  21  and  was  sub- 
ject to  several  adjournments,  terminated  on  June  30. 


August  27. — Judgment  was  delivered  on  this  date  by 

Morisox.  J.  This  is  an  action  takeu  to  recover  damages 
for  trespass  upon  timber  lands  of  the  plaintiff  situate  near 
Gander  Lake,  and  for  detention  of  logs  alleged  to  have  been 
cut  by  the  defendants  upon  said  timber  lands.  The  plaintiff 
claims  $14,000  for  the  value  of  15,500  logs  cut  by  the  defen- 
dants, and  $2,000  dauiHges  for  their  detention.  The  defen- 
dants d»ny  the  alleged  trespass  and  detention  and  file  a 
counter-claim  of  $5,000  for  trespass  and  wrongful  conversion 
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of  4,000  logs.     The  plaintiff  denies  the  alleged  tiespass  and 
wrongful  conversion. 

The  action  was  commenced  by  writ  of  summons  on  June 
10,  1899,  and  on  the  same  day  an  order  in  the  nature  of  an 
injunction  was  made,  restraining  the  defendants  from  re- 
moving or  otherwise  interfering  with  the  logs  claimed  by* 
the  plaintiff'.  On  the  29th  June,  by  consent  of  parties,  an 
order  was  made  for  the  removal  of  the  logs  claimed  by  the 
plaintiff'  to  a  place  of  safety  subject  to  such  order  as  the 
Court  might  make  in  relation  to  the  coots  or  damages  occa- 
sioned by  such  removal  and  safe  keeping.  On  September 
7th  it  was  agreed  between  the  parties  that  these  logs  should 
be  sawn  into  lumber  by  the  defendants  and  piled  separate 
and  apart  pending  the  hearing  of  the  case.  In  the  event  of 
its  being  decided  that  the  logs  were  the  property  of  the 
plaintiff'  the  lumber  so  cut  would  be  delivered  to  him  subject 
to  a  chaige  of  $2.25  per  thousand  for  sawing  and  piling. 
The  number  of  logs  sawn  under  this  agreement  was  1,*>,84& 
and  the  quantity  of  lumber  produced  was  521,979  feet. 

The  action  was  heard  by  me  without  a  jury  on  February 
21st  and  22nd,  and  June  25th  and  30th  last,  and  the  follow- 
ing are  the  material  facts :  In  1898  there  were  certain  un- 
granted  timber  lands  near  the  Gander  River,  and  applica- 
tions for  leases  of  them  were  made  by  the  plaintiff'  and  also  by 
the  defendants.  On  or  before  November  16th,  1898,  these 
applications  were  approved  by  the  Governor  in  Council. 
On  January  20th,  1899,  a  lease  was  issued  to  the  plaintiff' 
of  two  pieces  of  land,  each  containing  24  square  miles.  Upon 
one  of  these  pieces  (marked  No.  1  on  Exhibit  I)  the  logs 
claimed  by  plaintiff  were  cut  The  cutting  commenced  in 
November,  1898,  and  continued  up  to  January  23rd,  1899. 
The  defendants  do  not  deny  that  the  greater  part  of  the  logs 
claimed  by  the  plaintiff  were  cut  on  this  piece  of  land.  This 
will  appear  upon  reference  to  the  affidavit  of  William  H. 
Crowell,  dated  June  26th,  1899,  in  which  he  says  that  out 
of  the  15,000  logs  in  dispute  2,000  were  cut  within  the  de- 
fendants limits  and  the  remainder  within  the  limits  of  plain- 
tiffs license.  This  agrees  with  the  evidence  of  other  wit- 
nesses, and  I  think  I  am  justified  in  coming  to  the  conclu- 
sion that  all  the  logs  that  were  attached  under  the  injunc- 
tion and  subsequently  sawn  up  were  cut  upon  the  plaintiff's 
land. 

The  defendants  hold  land  (under  Goodfellow,  Syme  and 
others)  which  abuts  upon  the  northern  boundary  of  plain- 
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tiff's  land,  and  there  was  a  good  deal  of  controversy  as  to  the 
exact  location  of  the  boundary  line  between  the  two  proper- 
ties. The  plaintiff  contends  that  the  correct  boundary  line 
is  as  laid  down  in  Exhibit  1,  while  the  defendants  contend 
that  it  should  be  laid  down  in  Exhibit  A.  L.  1.  The  strip  of 
land  between  the  disputed  lines  measures  about  a  quarter  uf 
a  mile  in  width  by  four  miles  in  length.  From  the  evidence 
of  William  Noel  (the  Government  Surveyor)  and  other  wit- 
nesses, I  have  no  doubt  that  the  line  is  correctly  laid  down 
in  Exhibit  1.  The  starting  point  at  the  brook  in  the  Cove 
has  been  so  clearly  identified,  and  the  course  of  the  line 
across  the  two  islands  in  the  river  has  been  so  clearly  proved, 
that  it  leaves  no  room  for  question  upon  this  point. 

This  being  so,  the  space  covered  by  the  defendants  coun- 
ter-claim is  considerably  contracted,  and  I  may  as  well  dis- 
pose of  the  counter-claim  before  proceeding  further.  The 
defendants  claim  that  the  plaintiffs  men  cut  and  carried 
away  a  number  of  logs  from  the  defendants  land  immediately 
adjoining  the  northern  boundary  of  plaintiff's  land  The 
space  covered  by  the  counter-claim  is  shewn  (colored  green) 
on  Exhibit  A.  L.  1.  and  is  shown  on  a  larger  scale  (enclosed 
by  green  lines)  on  Exhibit  A.  L.  2.  If  the  boundary  lines 
between  the  properties  were  correctly  drawn  three-fourths 
of  the  space  colored  green  (roughly  speaking)  would  be  in- 
cluded within  the  plaintiff's  boundary.  After  a  careful  read- 
ing of  all  the  testimony  upon  this  point  I  am  unable  to  find 
any  evidence  that  the  plaintiffs  men  cut  or  took  away  any 
timber  from  this  part  of  the  defendants'  land.  Mr.  Whifc- 
mau,  the  defendants'  manager,  counted  the  stumps  left  upon 
this  land,  and  estimated  that  G18  logs  had  been  taken  from 
it,  but  whether  by  plaintiff's  men  or  defendants  men  there 
is  no  definite  evidence.  I  must  therefore  dismiss  the  counter- 
claim. 

I  will  now  proceed  to  fix  the  total  number  of  logs  taken 
by  the  defendants  from  the  plaintiff's  land  and  their  value. 
The  defendants'  counsel  contends  that  the  number  of  logs 
sawn  by  the  defendants  (13,846)  ought  to  be  conclusive.  I 
cannot  agree  with  this  view.  If  it  can  be  shewn  that  a 
larger  number  of  logs,  than  were  sawn,  wete  cut  and  taken 
from  the  land  by  deferdants'  men,  the  defendants  would  be 
liable  for  their  value.  If  they  were  lost  iu  driving  or  in 
any  other  way,  the  loss  certainly  should  not  fall  on  the 
plaintiff  I  have  carefully  read  the  evidence  of  all  the  wit- 
nesses on  tiiis  point,  keeping  in  view  the  fact  that  the  burden 
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-of  the  proof  is  upon  the  plaintiff,  find  have  come  to  the  con- 
clusion that  the  total  number  of  logs  taken  by  the  defen- 
dants from  the  plaintiff's  land  was  at  least  15}920.  In 
taking  this  number  I  rely  on  the  evidence  of  Robert  Pike 
who  scaled  the  logs,  and  while  I  do  not  accept  his  estimate 
of  the  quantity  of  lumber  contained  in  the  logs,  I  think 
that  his  evidence,  corroborated  by  that  of  Walter  Harris 
-and  the  tally  books,  can  be  relied  upon  as  to  the  number  of 
logs.  I  have  also  had  regard  to  the  evidence  of  Mr.  Whit- 
man, the  defendants'  agent,  upon  this  point,  who  states  that 
logs  in  dispute  were  scaled  by  Murphy  (defendants'  fore- 
man), and  according  to  his  account  the  number  of  logs  were 
16,000  and  their  estimated  contents  918,000  feet  It  will  be 
-observed  that  both  scalers  are  very  much  in  excess  in  esti- 
mating the  contents  of  the  logs  but  this  is  explained  by  the 
.defective  and  rotten  condition  of  a  large  proportion  of  the 
logs,  which  were  cut  upon  land  that  had  been  burnt  over. 

Assuming  that  the  logs,  not  accounted  for  by  the  defen- 
dants, were  of  the  same  average  quality  as  those  which  were 
sawn  up,  the  15,920  logs  taken  by  the  defendants  would 
produce  a  little  over  600,000  feet  of  lumber.  The  only  evi- 
dence given,  as  to  the  value  of  this  lumber,  was  that  of  the 
plaintiff  who  fixed  its  value  at  the  mill  at  $14  per  thousand, 
.and  Mr.  Whitman  (the  defendants'  manager),  who  fixed  its 
value  at  $10  per  thousand.  Upon  this  evidence  all  I  can 
do  is  to  strike  an  average  and  fix  the  price  at  $12  per  thou- 
sand. From  this  must  be  deducted  the  $2.25  per  thousand 
for  sawing  the  lumber  in  accordance  with  the  agreement  of 
September  7th,  1899,  and  the  cost  of  cutting  the  logs  and 
floating  them  to  defendants'  mill  On  this  point  the  evi- 
dence is  also  meagre  and  conflicting,  and  in  fixing  $3.75  per 
thousand  as  the  cost  of  cutting  the  logs  and  floating  them 
to  tho  mill,  I  am  again  obliged  to  do  the  best  I  can  witli  the 
.evidence  before  me.     The  result  will  be  as  follows : 

600,000  feet  lumber  at  $12       $7,200 

Less: 
Cost  of  cutting  and  floating  them 

to  mill,  at  $3,75  per  1000  ft.    .  $2,250 
Cost  of  sawing  logs  as  per  agree- 
ment, at  $2.25  per  1000  ft.     ...    1,350 

3,600 

$3,600 
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This  will  compensate  the  plaintiff  for  the  lumber  actually 
cut  and  taken  from  his  property,  and  to  this  must  be  added 
$400  for  damages  for  the  trespasses  committed  by  the  defen- 
dants, and  in  respect  of  cutting  immature  timber,  which  if 
allowed  to  grow  would  have  been  of  greater  value  to  the 
plaintiff'.  I  therefore  order  that  judgment  be  entered  in 
favour  of  the  plaintiff  (1)  for  the  return  of  the  521,979  feet 
of  lumber  now  piled  at  the  defendants'  mill,  or  for  $3,132r 
being  the  value  of  said  lumber  calculated  at  the  rate  of 
$6  per  thousand ;  (2),  for  8468,  being  the  value  of  78,021 
feet  of  lumber  at  $6  per  thousand  feet;  (3),  for  §400  dam- 
ages, and  (4).  for  costs  The  defendants  may  set  off  against 
the  damages  and  costs  the  sum  of  $1,174  50  due  to  them  for 
sawing  the  521,979  feet  of  lumber  at  $2.25  per  thousand  i» 
accordance  with  the  agreement  of  September  7th,  1899. 

This  disposes  of  the  whole  case,  but  I  wish  to  say  a  word 
or  two  upon  two  points  raised  by  the  defendants,  and  upor* 
which  they  seemed  to  place  a  good  deal  of  reliance  at  the 
trial  The  first  point  is  the  defendants'  contention  that  the 
plaintiff'  is  not  entitled  to  recover  for  any  logs  cut  by  th6 
defendants  before  the  20th  January,  1899,  (the  date  of  plain- 
tiff's lease  from  the  Crown).  With  this  contention  I  can- 
not agree.     When   they  commenced  cutting  in  November,, 

1898,  or  very  shortly  afterwards,  the  defendants  were  made 
aware  that  the  land  belonged  to  the  plaintiff,  and  they  were 
notified,  in  writing,  that  they  would  be  held  responsible  for 
all  logs  cut  upon  the  plaintiff's  land.  Notwithstanding  this, 
they  continued  to  cut  until  the  23rd  of  January,  1899.  It 
is  quite  clear  that  the  defendants  were  trespassers,  but  they 
contend  that  up  to  the  issue  of  the  lease  on  January  20th, 

1899,  the  land  belonged  to  the  Crown,  and  that  the  trespass 
(if  any)  was  committed  against  the  Crown  and  not  against 
the  defendants.  It  will  not  be  necessary  for  me  in  the  pre- 
sent case  to  decide  when  the  title  of  a  lease*  under  a  Crow» 
lease  commences.  In  the  present  case  it  was  proved  (by 
letter  from  the  Colonial  Secretary  to  the  Minister  of  Agri- 
culture and  Mines,  dated  November  18th,  1898),  that  before 
or  upon  that  date  the  plaintiff's  application  for  a  lease  of 
the  land  in  question  had  been  approved  by  the  Governor  in- 
Council.  The  trespasses  of  the  defendants  were  committed 
after  this  date.  I  therefore  think  that  the  plaintiff  had  a 
good  title  to  the  land  and  to  all  timber  thereon  during  the 
whole  of  the  time  covered  by  the  defendants'  trespasses,  and 
that  he,  and  he  only,  is  entitled  to  sue  in  respect  of  same. 
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The  other  point,  raised  by  the  defendants,  was  that  the 
plaintiff's  lease  was  void  because  the  requirements  of  the 
Crown  Lands'  Act,  as  to  the  form  of  making  application, 
had  not  been  observed,  and  also  because  one  month's  notice 
of  the  application  had  not  been  published.  Evidence  was 
given  (subject  to  objection)  to  the  eflect  that  no  formal 
written  application  had  been  made  by  the  plaintiff  as  re- 
quired by  section  71  of  chapter  13  of  Consolidated  Statutes, 
and  that  notice  of  application  had  not  been  published  in  the 
Boyal  Gazette  for  one  month,  as  required  by  section  51  of 
same  chapter  I  think  that  this  evidence  was  properly  ob- 
jected to,  and  that  it  ought  not  to  be  received,  and  that  in 
the  present  action  I  am  bound  to  accept  the  Crown  lease  as 
it  stands.  I  do  not  feel  that  I  would  be  justified  in  allowing 
them  to  raise  these  questions  in  the  present  action,  more  par- 
ticularly when  I  am  aware  that  the  defendants  have  com- 
menced proceedings  under  chapter  61  of  the  Consolidated 
Statutes  for  the  purpose  of  having  the  plaintiff's  lease  set 
aside.  1  am  not  prepared  to  say,  without  hearing  further 
argument  upon  this  point,  whether  in  view  of  the  provisions 
of  chapter  61,  the  defendants  would  have  been  entitled  to 
have  these  questions  adjudicated  upon  in  the  present  action 
by  a  special  plea  setting  up  the  want  of  the  notice  and  ap- 
plication required  by  chapter  13  Before  the  enactment  of 
the  Act  of  1883  (which  is  consolidated  in  chapter  61)  such 
a  defence  would  not  have  been  admitted  in  an  action  such* 
as  the  present,  and  no  enquiry  would  have  been  permitted 
as  to  the  validity  of  the  Crown  lease.  Whether  this  con- 
dition of  affairs  has  been  altered  by  the  provisions  of  chap- 
ter 61,  can  be  disposed  of  more  regularly  and  satisfactorily 
in  the  action  taken  by  the  defendants  under  said  chapter, 
and  I  accordingly  leave  it  to  be  there  disposed  of. 
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Emerson,  J.    August  11, 1900. 

Debt— Judgment— Execution— The  Merchant  Shipping  Act,  1894,  «•  & 

Where,  in  an  action  for  debt,  the  defendant's  interest  in  a  schooner  is  seised 
under  attachment,  the  plaintiff  may  apply  to  have  such  interest  vested  is 
the  8heriff  for  sale. 

On  the  17th  day  of  March,  1900,  the  plaintiff  issued  a 
writ  of  attachment  against  the  defendants,  claiming  from 
them  the  sum  of  $94.39.  The  interest  of  the  defendant, 
John  Evans,  in  a  house  and  store,  and  of  the  defendaut, 
William  Evans,  in  the  schooner  Active,  were  thereunder  at- 
tached. The  defendants  did  not  appear  to  the  writ,  and 
judgment  by  default  was  signed  on  the  4th  day  of  May. 
The  plaintiffs  now  apply  under  the  Merchants'  Shipping 
Act,  1894,  8.  29,  for  an  order  vesting  in  the  Sheriff  the 
shares  of  the  said  William  Evans  in  the  said  schooner,  with 
power  to  sell  and  to  transfer  the  same  to  a  purchaser  by  a 
bill  of  sale,  and  for  an  order  directing  the  Registrar  of  Ship- 
ping to  obey  the  requisition  of  the  Sheriff  in  respect  of  the 
said  transfer  to  all  intents  as  if  he  were  the  registered  owner 
.of  the  said  shares. 

A.  LeC.  Berteau  is  heard  for  the  plaintiff 

Marine,  Q.  C,  is  heard  for  the  defendants. 

Emerson,  J.,  granted  an  order  accordingly. 


FARQUHAR  v.  BARBOUR 
Morison,  J.     September  8,  1900. 

Practice— Payment  into  Court — Settlement — Payment  out 

Upon  an  action  being  taken  to  recover  the  value  of  6,000  seal  pelts,  the  de- 
fendants deny  the  taking,  but  at  the  hearing  amend  their  defence  by  pay- 
ing into  Court  the  sum  of  963  as  the  value  of  42  pelts.  The  action  is  finally 
settled  out  of  Court.  The  plaintiff  now  applies  to  have  the  money  whirs 
had  been  paid  into  Court  paid  out  to  him. 

//eta— That  the  plaintiff  was  entitled  to  have  the  money  paid  out. 

The  plaintiff  was  the  master  of  the  steamer  Newfoundland 
at  the  seal  fishery  in  the  month  of  March,  1899.    The  de- 
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fendant,  Alphaeus  Barbour,  was  the  master  of  the  steamer 
Diana  at  the  said  fishery.  The  crew  of  the  Newfoundland 
killed  a  large  number  of  seals  and  panned  and  marked  the 
seal  pelts  and  reduced  them  into  possession.  The  plaintiff 
claimed  that  the  said  defendant  and  the  crew  of  the  Panther 
wrongfully  took  possession  of  6,000  of  the  seal  pelts  and 
brought  them  into  St.  John's  on  board  the  said  steamer  and 
delivered  them  to  the  defendants,  Job  Brothers,  who  con- 
verted them  to  their  own  use.  The  defendants  denied  the 
taking  of  the  seals,  but  on  the  day  of  hearing  they  obtained 
leave  to  amend  their  defence  by  the  payment  into  Court  of 
S63,  being  the  value  of  42  seal  pelts  at  81.50  each.  The 
trial  resulted  in  a  verdict  for  the  defendants.  An  appeal 
was  then  taken  to  the  Court  and  a  new  trial  ordered  Sub- 
sequently the  cause  was  settled  between  the  parties,  but  the 
settlement  did  not  take  into  account  the  $63  paid  into  Court. 
The  plaintiff  applied  by  summons  in  Chambers  for  an 
order  that  the  sum  paid  into  Court  be  paid  out  to  him. 

Sir  J.  S.  Winter,  Q.  C.t  for  plaintiff'. 

Murine,  Q.  C.t  for  defendants 

MORISON,  J.  This  is  an  application  on  the  part  of  the 
plaintiff,  by  summons  in  chambers,  for  the  payment  out  to 
him  of  a  sum  of  $63  paid  into  Court  in  this  action. 

The  action  was  for  trover  of  seal  pt?lts,  and  the  defence 
originally  filed  was  a  denial  by  the  defendants  of  the  taking 
of  the  pelts.  On  December  11th  last,  when  the  action  came 
on  for  hearing,  the  defendants  obtained  leave  to  amend  their 
defence  by  paying  into  Court  the  sum  of  $63,  being  the  value 
of  42  seal  pelts  belonging  to  the  plaintiff,  which  the  defen- 
dants admitted  to  have  taken  and  converted  to  their  own 
use.  No  formal  amended  defence  was  filed,  but  from  the 
affidavit  of  Sir  James  Winter,  and  the  observations  of  coun- 
sel, it  is  clear  that  the  amount  was  paid  into  Court  without 
any  denial  of  liability  under  Order  22,  Rule  5 

The  action  was  then  heard  before  the  Chief  Justice  and  a 
special  jury  and  resulted  in  a  verdict  for  the  defendants. 
This  verdict  was  afterwards  set  aside  and  a  new  trial  ordered. 
The  action  was  then  set  down  for  hearing  during  the  Wit- 
ness Term  in  May  last,  and  upon  being  called  plaintiff's 
counsel  withdrew  the  action  and  stated  that  a  settlement 
had  been  arranged  between  the  parties.     The  terms  of  the 
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settlement,  as  gathered  from  the  observations  of  counsel, 
were  that  the  plaintiff  would  (1)  withdraw  the  action ;  (2), 
pay  his  own  costs ;  and  (3),  and  pay  part  of  the  defendants' 
costs.  No  mention  was  made  by  either  party  of  the  money 
that  had  been  paid  into  Court,  and  it  does  not  appear  to 
have  formed  any  part  of  the  terms  of  the  settlement.  No 
written  memorandum  of  any  kind  concerning  the  arrange- 
ment was  made  or  signed  by  counsel. 

To  whom  does  the  money  now  belong  ?  Order  22,  Rule 
5,  provides  that  "  when  the  liability  of  the  defendant,  in  re- 
"spect.  of  the  claim  or  cause  of  action  in  satisfaction  of 
"  which  the  payment  into  Court  is  made,  is  not  denied  in 
'■  the  defence,  the  money  paid  into  Court  shall  be  paid  out 
" to  the  pl-iintiff on  his  request,  or  to  his  solicitor  unless  the 
"Court  or  a  Judge  shall  otherwise  order."  I  think  it  is 
clear  that  the  plaintiff  or  his  solicitor  may  at  any  time  ob- 
tain payment  of  any  amount  paid  into  Court  under  this  rule 
by  simply  applying  to  the  Registrar.  No  order  of  the  Court 
or  a  Judge  would  be  necessary.  This  was  the  practice  befoie 
the  Judicature  Act  and  it  has  not  been  altered  by  Rule  f> 
If  the  plaintiil'  or  his  solicitor  had  applied  for  the  money  at 
any  time  before  the  settlement  was  made,  it  would  be  paid 
out  to  him  as  a    «atter  of  course. 

Has  that  position  been  altered  by  the  making  of  the  ar- 
rangement between  the  parties  ?  The  case  of  Gray  rs  Bar- 
tholomar  (1S05)  1  Q.  B.  209,  was  relied  upon  by  the  defen- 
dants as  an  authority  in  support  of  their  claim  to  the  aniouut 
in  Court  In  that  case  the  defendant  in  an  action  for  slan- 
der paid  £5  into  Court  under  Rule  5  in  satisfaction  of  the 
whole  cause  of  action.  The  plaintiff  did  not  accept  the 
amount  in  satisfaction  and  proceeded  to  trial.  The  jury 
found  a  verdict  for  the  plaintiff  for  one  farthing  damages. 
The  judge  after  entry  of  judgment  ordered  that  the  money 
paid  in,  less  one  farthing,  should  be  paid  out  to  the  defen- 
dant, and  his  decision  was  affirmed  on  appeal.  In  the  pre- 
sent case  the  circumstances  differ  in  at  least  two  material 
points.  The  $63  was  not  paid  into  Court  in  satisfaction  of 
the  whole  cause  of  action  but  only  in  respect  of  a  definite 
number  of  seals  which  the  defendants  admitted  to  have 
taken,  and  the  action  did  not  proceed  to  trial  and  judgment. 
On  the  contrary,  the  parties  settled  the  action  between  them- 
selves out  of  Court  without  referring  in  any  way  to  the 
amount  which  had  been  paid  into  Court.    This  being  so, 
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and  in  the  tibsence  of  any  written  memorandum  covering 
the  terms  of  the  arrangement,  I  think  I  am  warranted  in 
concluding  that  the  parties  made  the  arrangement  without 
in  any  way  taking  the  $63  into  consideration  as  an  integral 
part  of  it.  Up  to  that  time  the  $63  was  virtually  the  pro- 
perty of  the  plaintiff.  All  that  he  required  to  do  was  to  go 
to  the  Registry  and  obtain  payment.  If  the  defendants 
intended  or  desired  that  the  payment  of  the  $63  to  them 
should  form  part  of  the  arrangement  they  should  have  taken 
-care  to  have  it  included  within  its  terms.  Not  having  done 
so,  I  cannot  see  how  the  status  of  the  $63  has  been  altered 
by  anything  that  has  been  shown  upon  the  present  applica- 
tion, and  I  must  hold  that  it  still  belongs  to  the  plaintiff. 
I  therefore  order  that  the  $63  be  paid  out  to  the  plaintiff, 
.and  as  the  defendants  had  notified  the  Registrar  to  hold  the 
money  and  refused,  after  a  request  in  writing,  to  accede  to 
the  amount  being  paid  out  to  the  plaintiff,  they  must  pay 
the  costs  of  this  application.     These  costs  I  tax  at  $7. 


MILLER  v.  SMITH. 

Court.     October  8, 1000. 

4'roicn  Grant — Application  to  set  aside — Consolidated  Statutes,  cojk  61. 

A.  has  been  in  possession  of  land  at  Topsail  for  over  60  years  without  having 
obtained  a  grant  for  the  same  from  the  Crown,  B.,  a  stranger,  upon  ap- 
plication, obtain*  a  grant  of  said  land.  A.  takes  action  to  have  grant  de- 
clared null  and  void. 

Held—  That  the  rights  of  the  Crown  in  the  land  have  been  ousted,  and  that 
the  grant  should  be  set  aside. 

Nathaniel  Miller,  late  of  Topsail,  farmer,  deceased,  was  in 
possession  of  land  at  the  said  place  for  twenty  years  or  more 
prior  to  his  death,  which  took  place  in  or  about  the  year 
1867.  His  widow  and  children  continued  to  occupy  the 
said  land  and  to  cultivate  the  same.  A  few  years  after  the 
death  of  Nathaniel  Miller  his  widow  married  one  William 
Smith,  who  thereupon  went  to  live  in  the  house  formerly 
occupied  by  Miller.  He  worked  on  and  cultivated  the  land 
with  the  remainder  of  the  family  up  to  ten  years  ago,  when 
he  went  to  reside  elsewhere.   On  the  26th  day  of  May,  1950, 
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he  applied  to  the  Governor  in  Council  for  a  grunt  of  the 
said  land  and  obtained  the  same.  The  plaintiff  thereupon 
took  out  letters  of  administration  to  his  father's  estate  and 
took  proceedings  by  petition  under  chap.  61  of  the  Consoli- 
dated Statutes,  to  have  the  grant  declared  void.  Neither 
William  Smith  nor  the  Government  of  Newfoundland,  who 
were  joined  as  defendants,  appeared  to  the  petition.  The 
plaintiff  thereupon  entered  an  appearance  for  the  defendants 
and  obtained  an  order  that  the  petition  be  taken  as  confessed. 
The  matter  was  then  set  down  for  hearing. 

A.  LcC*  Berttau  for  plaintiff. 

The  judgment  of  the  Court  was  delivered  by 

Morison.  J.  This  is  an  action  taken  under  chapter  61  of 
the  Consolidated  Statutes  (second  series,  1892,)  which  makes 
provision  for  the  trial  of  questions  relating  to  Crown  giants, 
leases  or  licenses. 

The  facts  proved  upon  the  hearing  of  the  action  were  as 
follows:  About  66  years  ago  Nathaniel  Miller  squatted  upon 
a  piece  of  uncleared  Crown  land,  situate  at  Topsail,  and 
cleared  and  cultivated  a  portion  of  it.  About  40  years  ago 
he  died  intestate,  leaving  him  surviving  his  widow,  one  son 
(the  plaintiff),  and  three  daughters  About  three  years  after 
the  death  of  Nathaniel  Miller  his  widow  married  the  defen- 
dant, William  Smith.  After  his  marriage  Smith  lived  on 
the  land  with  his  wife  and  the  children  of  Nathaniel  Miller. 
About  ten  years  ago  Smith  left  his  wife  and  since  then  has 
resided  elsewhere.  During  this  time  the  land  has  been  in 
the  possession  of  the  widow  and  son  of  Nathaniel  Miller. 
Nathaniel  Miller,  senior,  at  the  time  of  his  death  was  the 
owner  of  another  piece  of  land  >ituate  on  the  main  line  of 
road  running  through  Topsail.  This  piece  of  land,  by  ar- 
rangement between  the  next  of  kin,  was  given  to  the  widow 
of  Nathaniel  Miller,  senior,  as  her  one-third  share  of  his 
estate,  and  passed  into  the  possession  of  the  defendant  Smith. 
While  in  his  possession  he  fell  into  debt  and  this  land  was 
sold  to  satisfy  claims  against  him.  On  the  26th  of  May 
last  Smith  presented  a  petition  to  the  Governor  in  Council 
for  a  grant  of  the  land,  and  subsequently  the  usual  fee  sim- 
ple grant  was  issued  to  him.  About  this  time  Smith  tried 
to  sell  the  land  to  a  man  named  Butler,  and  the  plaintiff 
hearing  of  his  attempt  made  enquiry  and  ascertained  that  a 
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grant  had  been  issued  us  above  suited.  The  officials  of  the 
Crown  Lands'  Department  were  evidently  misled  by  the  re- 
port of  one  Swansborough,  a  deputy  surveyor,  who  surveyed 
and  reported  upon  the  land.  Swansborough  was  examined 
as  a  witness  and  explained  that  his  mistake  was  caused  by 
his  relying  on  the  description  contained  in  a  Crown  grant 
of  the  adjoining  laud,  in  which  the  land  of  the  adjoining 
proprietor  was  descril>ed  as  being  bounded  by  laud  of  the 
defendant  Smith. 

The  plaintiff  was  apjK>intcd  administrator  to  the  estate  of 
Nathaniel  Miller,  senior,  on  the  25th  of  July  last. 

The  defendant,  Smith,  was  served  with  a  copy  of  the 
petition  but  did  not  appear  in  the  action.  A  copy  of  the 
petition  was  also  served  upon  the  Minister  of  Justice  who 
did  not  Hie  any  appearance  Judgment  was  thereupon  en- 
tered pro  confesso,  against  l>oih  defendant*,  and  the  action 
was  heard  as  an  undefended  equity  suit  in  accordance  with 
the  practice  which  prevailed  lie  fore  the  Judicature  Act 

Upon  the  facts  of  the  case  we  have  im  doubt  that  the 
plaintiff  is  entitled  to  the  relief  that  lie  a<ks.  It  is  quite 
clear  that  Nathaniel  Miller,  senior  and  the  plaintiff,  as  his 
administrator,  had,  at  the  time  the  grant  was  issued,  a  good 
title  to  the  land  in  question  even  against  the  Crown  The 
evidence  shows  that  there  hsi«  lieen  a  continuous  and  unin- 
terrupted possession  of  the  land  by  the  Milleis  for  upwards 
of  60  years.  This  being  so  their  title  is  certainly  good 
against  the  Crown  grant  which  is  in  dispute  in  these  pro- 
ceedings. No  blame  can  be  laid  upon  the  officials  of  the 
Crown  Lmds'  Department  for  issuing  the  ^rant.  They  de- 
pended upon  the  information  contained  in  the  report  of 
Swansborough,  the  Deputy  Surveyor,  which  was  imperfect 
and  misleading. 

A  decree  must,  therefore,  be  entered  to  ^et  aside  the 
grant,  and  the  plaintiff  for  the  continuation  of  his  mle 
ought  to  make  application  to  have  a  grant  of  the  land 
issued  to  him.  The  defendant.  Smith,  must  pay  the  cost* 
of  these  proceedings. 
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Court.    Nov.  2, 1900. 

Lease  from  the  Crown— ConsoL  Stat,  e.  13,  *.  66—62  <fc  63  Vic.t  cap.  5—Petiium 
claiming  a  declaration  of  right— Cmaol.  Stat.,  c  61. 

The  plaintiffs  obtained  a  lease  from  the  Crown  under  the  proYisions  of  the 
Consolidated  Statutes,  chap.  13,  sec.  66.  This  section  wis  repealed  by 
the  Act  62  and  63  Vic,  cap.  6,  whereof  section  13  contains  a  provisos 
respecting  the  leases  granted  under  the  old  law.  The  plaintiffs  preferred 
a  ]>etilion  under  the  Consolidated  Statutes,  cap.  61,  praying  for  a  dedanv 
tion  of  the  Court  that  their  lease  is  in  full  force. 

//?/<*— That  c.  61  of  the  Consolidated  Statutes  referred  only  to  cases  where 
the  jtetitioner  sought  to  hare  a  grant  from  the  Crown  amended  or  declared 
void,  and  did  not  give  jurisdiction  to  the  Court  to  declare  the  rights  of 
lessees  under  Crown  grants  generally. 

In  the  year  1897  the  plaintiffs,  A.  John  Harvey  and 
Daniel  J.  Henderson,  became  lessees  from  the  Crown  of 
certain  mining  locations  at  Bay  of  Islands  The  leases  were 
issued  subject  to  the  terms  of  section  66  of  chapter  13  of 
the  Consolidated  Statutes,  entitled  "  Of  Crown  lands,  tim- 
ber, mines  and  minerals"  Amongst  others,  this  section  pro- 
vided that  if  a  lessee  made  certain  expenditures  on  the  lauds 
covered  by  the  lease  within  five  years  from  its  date  he 
would  be  entitled  to  a  grant  in  fee  thereof.  For  two  years 
the  plaintiffs  held  their  leases,  and  expended  the  suras  dur- 
ing such  period  required  by  chapter  13  of  the  Consolidated 
Statutes.  In  the  year  1899  the  said  chapter  was  amended 
by  the  Act  62  &  63  Vic,  chapter  5,  and  section  66  thereof 
-was  repealed.  Section  13  of  the  new  Act  contains  provi- 
sions respecting  the  leases  granted  under  the  old  law.  The 
plaintiffs  preferred  a  petition  to  the  Supreme  Court  praying 
-i  declaration  that  the  leases  to  them  from  the  Crown  are  in 
full  force  and  effect,  and  that  their  right  to  a  grant  in  fee. 
by  continuing  to  comply  with  the  terms  of  their  old  lease 
And  the  old  law,  has  not  been  extinguished,  notwithstanding 
such  last-named  Act.  In  his  answer,  the  defendant,  Eli 
Dawe,  who  is  the  Minister  of  Agriculture  and  Mines,  pleaded 
the  Act  62  &  63  Vic,  cap.  5. 

A.  LeC.  Bertcau,  for  plaintiffs,  claims  that  the  present 
prrceedings,  claiming  a  declaration  of  right,  are  in  every 
respect  correct  under  the  terms  of  the  Judicature  Act,  1889, 
Order  24,  Rule  5,  and  under  chapter  61  of  the  Consolidated 
Statutes,  entitled   "On   the   trial  of  questions  relating  to 
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Crown  grunts,"  and  that  the  plaintiffs  have  a  vested  inte- 
rest under  their  lease. 

J.  M.  Kent,  for  the  defendant,  contends  that  the  lease  has 
been  terminated  under  the  new  Act,  and  that  the  only  course 
open  to  the  plaintiffs  is  to  take  a  lease  under  the  new  Act. 

November  14 — The  judgment  of  the  Court  is  delivered 
on  this  date  by 

Morisok,  J.  This  is  a  proceeding  commenced  by  petition 
under  chapter  61  of  Consolidated  Statutes  (1892),  entitled 
"  Of  the  trial  of  questions  relating  to  Crown  grants,  Ac.'* 

In  1897  the  plaintiffs  applied  for  and  obtained  licenses  to 
search  for  minerals  upon  and  over  three  mining  locations  at 
York  Harbor,  Bay  of  Islands.  In  1898  the  plaintiffs  applied 
for  and  obtained  leases  of  these  locations,  in  accordance  with 
the  provisions  of  sections  60  of  chapter  13  of  Consolidated 
Statutes  In  1899  chapter  13  was  amended  by  the  Act  62 
and  63  Vic,  cap.  5,  entitled  •'  An  Act  relating  to  Crown 
lands."  Section  13.  sub-section  (b),  of  this  Act  provides 
that  "  Any  person  now  holding  a  lease  under  section  66  of 
the  said  chapter,  or  any  other  Act  of  the  Legislature  or 
otherwise,  shall  be  entitled  to  a  lease  under  the  said  section 
66  as  hereby  amended,  upon  application  within  one  year 
from  the  passing  of  this  Act.  No  such  lease  granted  under 
sec  66,  as  repealed  by  this  Act,  or  any  other  Act  of  the  Legis- 
lature or  otherwise,  shall  be  held  to  be  valid  or  binding  after 
one  year  from  the  passing  of  this  Act  All  persons  holding 
leases  under  the  said  repealed  section,  or  any  other  Act  of 
the  Legislature  or  otherwise,  who  claim  to  have  fulfilled  the 
conditions  thereof  entitling  them  to  a  grant  in  fee  simple, 
shall  make  application  for  such  grant,  and  establish  their 
title  thereto,  within  one  yeir  from  the  date  of  the  passing  of 
this  Act,  otherwise  they  shall  be  held  to  have  forfeited  all 
right  to  such  grant  in  fee  simple." 

The  amending  Act  was  passed  on  July  19,  1899,  and  in 
June,  1900,  the  plaintiffs  were  notified  by  the  defendant  that 
unless  they  surrendered  their  leases,  and  obtained  leases 
under  the  Act  1899  before  July  19,  1900,  their  title  to  the 
several  mining  locations  would  be  forfeited. 

The  plaintiffs  in  this  proceeding  ask  the  Court  to  construe 
the  amending  Act  of  1899,  and  to  make  a  declaration  of 
right  under  Order  24,  Rule  5,  to  the  effect  that  the  leases 
held  by  the  plaintiff  are  in   full  force  and  effect,  and  that 
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their  right  to  obtain  grants  in  feo  simple  under  chapter  13 
have  not  been  extinguished,  notwithstanding  the  provisions 
of  the  amending  Act  of  1899. 

The  first  question  we  have  to  consider  is,  whether  we  have 
jurisdiction  to  hear  this  case  in  its  present  form  ?  Chapter 
61  of  Consolidated  Statutes  provides  for  the  trial  of  ques- 
tions relating  to  Crown  grants,  leases  ami  licenses.  Section 
2  says  that  "  Any  person  having  or  claiming  to  have  an  in- 
terest in  any  lands  or  tenements  in  this  colony,  or  any  rights 
or  privileges  arising  therefrom,  or  appurtenant  thereto,  which 
are,  or  are  claiming  to  be  held,  conveyed  or  otherwise  affec- 
ted by  any  Crown  grant,  who  shall  claim  that  such  Crown 
grant  is  void  or  voidable,  or  has  been  or  ought  to  be  for- 
feited, or  that  auy  defect,  irregularity,  omission  or  error  of 
any  kind  has  occurred  in  or  relating  to  such  grant,  or  the 
right  or  title  of  the  Crown  to  make  such  grant,  or  the  right 
or  claims  of  the  grantee  or  holder  of  such  grant  to  obtain  or 
to  retain  the  same,  or  that  any  other  act,  matter  or  thing 
has  been  done  or  suffered  whereby  or  by  reason  whereof 
such  grant  or  any  part,  provision  or  condition  thereof,  should 
be  set  aside,  declared  void,  struck  out,  expunged,  altered  or 
amended,  or  any  clause,  condition  or  proviso  should  be  added, 
or  the  name  of  any  grantee  or  other  party  thereto  added, 
struck  out  or  altered,  or  who  shall  claim  any  other  relief, 
legal  or  equitable,  against  or  in  relation  to  such  grant,  may 
prefer  a  petition  to  the  Supreme  Court  setting  forth  as 
briefly  as  possible  the  nature  of  his  claim,  the  facts  or  cir- 
cumstances, or  other  grounds  upon  which  he  makes  the  said 
el  aim,  or  prays  the  said  relief,  and  as  nearly  as  may  be  the 
nature  ol  the  relief  which  he  prays." 

It  appears  to  us  that  the  benefit  of  this  section  cau  only 
be  invoked  by  a  plaintiff  who  is  desirous  of  attacking  the 
validity  of  a  Crown  grant  or  lease,  or  of  having  some  of  its 
provisions  or  conditions  altered  or  amended.  It  does  not 
cover  the  present  case,  which  is  that  of  a  plaintiff  holding  a 
lease  from  the  Crown  which  he  asserts  is  valid  and  subsist- 
ing, and  concerning  which  he  asks  the  Court  to  make  a  de- 
claration of  right  to  that  effect.  The  plaintiffs  in  the  pre- 
sent  case  do  not  claim  that  the  Crown  lease  is  void  or  void- 
able, or  that  it  ought  to  be  forfeited.  They  do  not  assert 
that  there  has  been  any  defect,  irregularity,  omission  or 
error,  by  reason  whereof  the  Crown  lease  should  be  set  aside, 
altered  or  amended.    Nor  do  they  ask  for  any  other  relief, 
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legal  or  equitable,  against  or  in  relation  to  the  Crown  lease. 
On  the  contrary,  they  claim  they  hold  a  valid  title  from  the 
Grown,  and  ask  the  Court  to  bo  declare. 

This  being  so,  there  is  no  course  open  to  us  but  to  dismiss 
the  plaintiffs  petition  without  further  consideration,  as  not 
coming  within  the  provisions  of  chapter  61.  As  the  Crown 
cannot  recover  any  costs  in  a  proceeding  under  chapter  61, 
And  the  defendant  is  sued  as  the  representative  of  the  Crown, 
there  will  be  no  order  as  to  costs. 


JOB  v.  BOR 
Court.    1900, 

Charter  party— Demurrage— Lien— Act  of  God. 

The  plaintiff  chartered  a  steamer  from  the  defendant  to  take  salt  from  Cadis 
to  St  John's.  The  charter  party  provided  that  the  salt  was  to  be  placed 
on  board  in  three  days ;  that  the  rate  of  demurrage  was  to  be  £25  per  day, 
and  that  the  master  should  have  a  lien  on  the  cargo  for  demurrage,  fee. 
The  steamer  was  delayed  in  loading  tor  seven  days.  When  she  arrived  in 
St  John's  the  cargo  was  delivered  to  the  plaintiffs  except  300  tons,  which 
the  master  held,  claiming  a  lien  thereon  for  demurrage.  The  plaintiffs 
thereupon  took  action,  claiming  delivery  of  the  wilt  and  d^maee  for  non- 
delivery. The  defendant  pleaded  a  lien  and  counter-claimed  for  $851.66 
as  demurrage.  The  plaiutiffs  set  up  in  reply  that  they  were  prevented  by 
gales  of  wind  and  stress  of  weather  from  loading  the  steamer 

Held— That  the  defendant  was  entitled  to  a  lien,  and  that  the  reply  of  the 
plaintiffs  disclosed  no  answer  to  the  counter-claim. 

This  is  an  action  to  recover  three  hundred  tons  of  salt 
placed  by  the  plaintiffs  on  board  the  defendant's  steamer 
named  the  Nedenots,  at  Cadiz,  and  for  damages  for  non-de- 
livery. The  facts  are  set  out  in  the  pleadings,  which  are  as 
follows : — 

Statement  of  Claim. 

1  By  charter  party,  made  at  Liverpool  on  the  19th  day 
of  March  last,  the  defendant,  by  his  agent,  contracted  with 
the  plaintiffs  that  he  would  load  on  board  the  defendant's 
steamers  Nedenoes,  at  Cadiz,  n  cargo  of  not  less  than  2/250 
tons  of  salt  (which  salt  the  plaintiffs  bound  themselves  to 
ehip  on  board  the  said  steamer  at  Cadiz,  aforesaid),  and  that 
the  defendant's  said  steamer  should  proceed  from   Cadiz, 
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aforesaid,  with  the  said  salt  to  St.  John's,  Newfoundland, 
and  there  deliver  the  said  salt  to  the  plaintiffs'  agent  in 
St.  John's,  aforesaid,  the  plaintiffs  paying  freight,  as  pro- 
vided in  the  said  charter  party. 

2.  The  plaintiffs  accordingly  caused  to  be  shipped  on 
board  the  said  steamer  at  Cadiz,  aforesaid,  2,250  tons  of 
salt,  which  the  defendant  received  to  be  delivered  as  afore- 
said, 

3.  The  said  steamer  with  the  said  cargo  of  2,250  tons  of 
salt  proceeded  to  St.  John's  aforesaid,  and  having  arrived 
there  the  defendant  delivered  from  the  said  steamer  to  the 
plaintiffs'  agents  1,950  tons,  part  of  the  said  cargo,  but  the 
defendant  refuses  to  deliver  to  the  plaintiffs,  or  their  said 
agents,  the  residue  of  the  said  cargo,  namely,  300  tons  of 
salt,  and  still  detains  the  same. 

4  The  plaintiffs  have  paid  to  the  defendant  freight  for 
the  carriage  and  delivery  of  the  said  cargo  of  2,250  tons  of 
salt. 

5.  The  plaintiffs  have  suffered  damage  by  the  refusal  and 
neglect  of  the  defendant  to  deliver  to  their  said  agents  the 
said  300  tons  of  salt. 

6.  The  plaintiffs  claim  f  1,500  and  delivery  of  the  said 
300  tons  of  salt 

7.  The  plaintiffs  claim  an  injunction  to  restrain  the  de- 
fendant, his  servants  and  agents,  from  selling  or  otherwise 
disposing  of  the  said  300  tons  of  salt. 

Defence. 

1.  The  defendant  admits  the  charter  party  21s  the  same  is 
set  out  in  paragraph  (1)  of  the  plaintiffs'  statement  of  claim 
the  said  shipment  as  set  out  in  paragraph  (2),  and  the  de- 
tention by  defendant  of  300  tons  of  salt  as  set  forth  in  para- 
graph (3)  of  plaintiffs'  statement  of  claim. 

2.  The  defendant  says  that  it  was  expressly  agreed  be- 
tween the  parties  by  the  said  charter  party  in  these  words: 
"  The  muster  is  to  sign  bills  of  lading,  without  prejudice  to 
"  this  agreement,  having  an  absolute  lien  upon  the  cargo  for 
"all  freight,  dead  freight,  demuriage,  &c,  due  to  the  ship 
"  under  this  charter  party." 

3.  By  the  said  charter  party  it  was  further  stipulated  that 
the  said  cargo  should  be  loaded  at  Cadiz  in  three  days  'Sun- 
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days  and  holidays  excepted),  and  that  the  rate  of  demurrage 
was  by  said  charter  party  fixed  at  25  pounds  sterling  (£25) 
per  day. 

4.  The  defendant  says  that  the  said  steamship  was  not 
loaded  at  Cadiz  within  the  stipulated  period  of  three  daysr 
but  was  detained  for  a  period  of  seven  days  beyond  that 
time,  Sundays  and  holidays  not  being  included  therein  ;  and 
there  then  became  due  to  the  ship  under  the  said  charter 
party  the  sum  of  £175  sterling,  for  which  the  defendant  had 
an  absolute  lien  on  the  said  cargo ;  and  the  master  of  said 
steamship  claimed  the  said  sum  of  £175,  and  endorsed  a 
claim  therefor  upon  his  bills  of  lading  signed  under  the  said 
charter  party,  and  the  plaintiffs  refused  to  pay  the  said 
claim,  wherefore  the  defendant,  in  exercise  of  his  lieu,  de- 
tained the  said  300  tons  of  salt,  the  subject  matter  of  this 
action,  as  he  lawfully  might,  which  is  the  alleged  wrongful 
detention. 

5.  The  defendant  denies  all  the  matters  in  the  plaintiffs' 
statement  of  claim  set  forth,  which  are  not  in  this  defence 
specifically  admitted. 

Counter-claim. 

1.  The  defendant,  by  way  of  counter-claim,  says  that  he 
has  suffered  damage  by  breach  of  a  charter  of  the  steamship 
Nedenoes,  made  between  the  defendant  and  the  plaintiffs  and 
dated  the  19th  day  of  March,  A.  D.  1900. 

2.  The  said  steamship  was  detained  at  Cadiz,  the  port  of 
loading. 

Particulars  of  Damage. 

1900,  April  25. — Seven  days'  detention  beyond  the  de- 
murrage days,  at  £25  sterling  per  day,  £175  stg.  ($851  66), 
The  defendant  claims  $851.66. 

Reply. 

By  the  said  charter  party  it  was  stipulated  that  the  said 
steamer  Nedenoes,  after  discharging  the  cargo  which  she  had 
on  board  at  the  date  of  the  charter  party,  should  proceed  to- 
Cadiz  and  there  load  a  cargo  of  salt,  which  the  plaintiffs 
bound  themselves  to  ship  to,  be  brought  to  or  taken  from 
alongside  at  the  plaintiffs  risk  and  expenses,  and  that  the 
said  steamer  should   therewith   proceed  to  St.  John's  and 
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there  deliver  the  said  wit,  the  act  of  God,  perils  of  the  ma, 
&c.,  or  other  accidents  of  navigation  excepted :  the  cargo  to 
be  loaded  in  three  days  (Sundays  and  holidays  excepted  >,  lay 
days  not  to  count  before  the  10th  day  of  April ;  and  the  said 
steamer,  having  reached  Cadiz,  the  plaintiffs  were  prevented 
by  gales  of  wind  and  stress  of  weather  during  the  said  seven 
days  from  taking  cargo  to  the  said  steamer,  wherefore  neither 
the  said  sum  of  £175,  nor  any  part  thereof,  became  due  as 
alleged,  nor  had  the  defendant  any  such  lieu  as  alleged 

Defence  to  Counter-claim. 

The  plaintiffs  say :  By  the  and  charter  party  it  was  stipu- 
lated that  the  said  steamer  at  Cadiz  should  load  a  cargo  of 
salt,  which  the  plaintiffs  bound  themselves  to  ship  to,  be 
brought  to  and  taken  from  alongside  at  the  plaintiffs'  risk 
and  expense,  and  that  the  said  steamer  should,  with  the  said 
cargo,  proceed  to  St.  John's  uid  there  deliver  the  said  salt, 
the  act  of  God,  perils  of  the  sen,  &a,  and  other  accidents  of 
navigation  excepted,  the  cargo  to  be  loaded  in  three  days 
{Sundays  and  holidays  excepted)  lay  days  not  to  count 
before  the  10th  day  of  April ;  and  the  said  steamer,  having 
reached  Cadiz,  the  plaintiffs  were  prevented  by  gales  of  wind 
and  stress  of  weather  from  taking  cargo  to  the  said  steamer 
during  the  seven  days  in  respect  of  which  breach  of  charter 
party  and  detention  are  alleged  in  the  counter-claim 

Sir  W.  V.  Whiteway,  Q.  C,  and  with  him  John*}*,  Q  C.t 

for  the  plaintiffs,  contended  that  the  matters  alleged  in  the 
reply  and  defence  to  the  counter-claim  were  sufficient,  if 
established  by  proof,  to  relieve  the  plaintiffs  from  liability 
for  demurrage  under  the  charter  party. 

McXeily,  Q.  C,  for  defendant,  is  heard  contra,  and  cites 
Thsii  Byers,  1  Q.  B  D,  2W,  Budgttt  v.  Binningfton,  (1891), 
J  Q.B.,  35  ;  PostlethwaUe  v.  Fredand,  5  App.  Cos ,  599. 


The  judgment  of  the  Court  (Little,  C.  J.,  and  Morison,  J.„ 
was  delivered  by 

Little,  C.  J. : 

The  parties  hereto  have  by  their  pleadings  reduced  their 
contentions  to  the  issue  whether  or  not  the  defendant  had 
a  right  of  lien  upon  the  300  tons  of  salt  retained  by  him  to 
meet  his  claim  for  demurrage,  which  arose  from  thef  deten- 
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tion  of  his  abip  for  the  seven  days  during  which  the  plain- 
tiffs were  unable  to  load  or  ship  cargo  owing  to  the  stormy 
condition  of  the  weather.  The  question  which  the  Court 
has  to  determine  is,  whether  the  plaintiffs  were  or  were  not 
relieved  from  the  fulfilment  of  their  contractual  obligations 
by  reason  of  the  unfavorable  condition  of  the  weather. 

The  charter  party  is  the  contract  entered  into  by  the 
parties  and  upon  which  they  must  rely,  and  are  bound  in 
Any  question  arising  in  relation  to  their  rights  and  obliga- 
tions. It  is  well  laid  down  that  if  a  party  by  his  own  con- 
tract creates  a  duty  or  charge  upon  himself  he  is  bound  to 
make  it  good,  if  he  can,  notwithstanding  any  accident  by 
inevitable  necessity;  for.  if  ha  had  choseu  to  guard  against 
any  loss  of  this  kind,  he  should  have  introduced  it  into  his 
contract  by  way  of  exception.  In  Lloyd  vs  Guibert,  L.  R. 
1  Q.  2?„  135,  there  will  be  found  a  ruling  of  the  Court  in 
support  of  this  doctrine  of  interpretation;  also  in  the  judg- 
ment in  the  case  of  Paradine  vs.  Jane  Akyn,  R.  27.  By  the 
•contract  in  this  last-named  case  the  cargo  was  to  be  loaded 
iu  three  days  (Sundays  and  holidays  excepted);  and  it  was 
contended  in  argument  that  other  exceptions  might  be  in- 
troduced or  implied.  It  wu*  held  that  such  a  course  would 
be  manifestly  wrong  and  wholly  unwarranted,  aud  the  clear 
declarations  of  principles  iu  the  settled  judgments  passed 
upon  the  meaning  and  effect  of  these  undertakings  in  char- 
ter parties  remove  all  difficulty  or  embarrassment  from  satis- 
factorily disposing  of  such  an  issue.  In  the  case  of  Randall 
vs.  Lynch,  2  Camp.  352,  there  arose  a  question  of  liability 
under  a  charter  party  for  demurrage.  The  parties  by  their 
contract  covenanted  that  forty  days  should  be  allowed  for 
loading  and  unloading,  &c.  The  ship  arrived  at  London,  but 
owing  to  the  crowded  state  of  the  docks  her  discharge  could 
not  be  proceeded  with.  She  was  detained  beyond  the  time, 
and  the  question  was  whether  the  detention  thus  caused  was 
in  point  of  law  imputable  to  the  freighter.  Lord  Ellen- 
borough,  in  bis  judgment  held  the  freighter  to  be  liable, 
and  that  he  was  as  much  responsible  for  a  delay  arising 
from  a  want  of  a  berth  as  if  it  (the  delay)  had  arisen  from 
tempestuous  weather  or  any  other  cause. 

In  the  case  of  Leer  vs.  Yates  and  others,  H  Taunt,  387,  it 
there  appeared  that  the  goods  were  carried  iu  a  general  ship 
under  bills  of  lading  which  allowed  twenty  lay  days  for  the 
delivery,  and  stipulated  for  £4  per  day  demurrage. thereafter. 
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It  happened  that  the  vessel  could  not  make  her  delivery  at 
the  London  docks  until  forty-six  days  after  the  twenty  days. 
Some  of  the  goods  which  were  undermost  could  not,  though 
demanded,  be  taken  out  till  the  upper  was  cleared.  The 
Court  held  that  each  of  the  consignors  was  liable  on  a  gene* 
ral  count  for  demurrage. 

Such  a  maintenance  of  the  principle  of  liability  may  ap- 
pear hard  upon  the  freighter,  but  the  position  is  entirely 
attributable  to  the  voluntary  act  of  the  contracting  party 
who  might  have  protected  himself  in  his  agreement.  The 
cose  of  Thus  vs.  Byers,  already  mentioned,  was  referred  to  by 
counsel  for  the  defendant.  From  the  circumstances  detailed 
in  the  report  of  that  case,  it  appeared  that  after  the  unload- 
ing had  begun  the  weather  became  so  rough  as  to  render  it 
unsafe  for  the  captain  to  proceed  with  it.  Neither  party 
was  in  fault,  but  the  loss  was  held  to  fall  on  the  charterers. 
The  ruling  laid  down  and  the  principle  recognized  in  the 
judgment  were  adopted,  followed  and  approved  of  in  a  line 
of  subsequent  adjudications.  In  the  judgment  delivered  by 
Lush,  J.,  in  the  case,  in  commenting  on  the  rule  laid  down 
by  Lord  Ellenborough  in  Eandall  vs.  Lynch>  he  stated,  inter 
alia,  "  That  the  obvious  convenience  of  such  a  rule  in  pre- 
venting disputes  upon  the  state  of  the  weather  on  particular 
days,  or  particular  fraction  of  days,  and  the  time  thereby 
lost  to  the  charterer  in  the  course  of  the  discharge,  makes 
it  highly  expedient  that  this  construction  should  be  adhered 
to,  whatever  may  be  the  form  of  words  used  in  the  particu- 
lar charter  party." 

Therefore,  it  must  be  held  that  the  grounds  set  out  in  the 
plaintiffs'  reply  to  the  defendant's  plea  covering  his  counter- 
claim is  wholly  insufficient  under  the  law,  and  cannot  be 
accepted  or  allowed  to  stand  as  a  defence  to  the  counter- 
claim set  up  under  the  said  charter  party. 

Judgment  must,  therefore,  be  entered  in  favor  of  the  de- 
fendant upon  the  present  application,  and  the  defence  to  the 
counter-claim  must  be  stricken  out  as  disclosing  no  ground 
of  defence  and  as  tending  to  prejudice  the  fair  trial  of  the 
questions  in  issue  between  the  parties.  Tho  plaintiffs  will 
have  two  days  within  which  to  file  an  amended  defence  to* 
the  counter-claim,  if  they  so  desire,  and,  failing  this,  judg- 
ment will  be  entered  for  the  defendant  upon  the  counter- 
claim for  $851.66,  with  costs.  The  costs  of  the  present- 
application  must  be  paid  by  the  plaintiffs  in  any  event 
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Court     Nov  16,  1900. 

Injunction — Negative  agreement— Adequacy  qf  damages. 

The  parties  to  the  action  entered  into  an  agreement  not  to  sell  more  than  onr 
cargo  of  fish  each  month  in  Brazil  and  at  a  price  not  less  than  30s.  per 
drum.  On  a  breach  by  the  defendant  the  plaintiff  took  action  to  recorer 
91000,  the  amount  of  damages  prorided  by  the  agreement  for  such  au  event 
and  also  claimed  an  injunction  to  prevent  forth  -r  breach.  Upon  applica- 
tion for  an  injunction, 

Held— That  there  was  not  sufficient  ground  for  the  exercise  of  :he  extraor- 
dinary power  of  the  Court  and  that  the  application  be  dismissed. 

The  parties  hereto  are  merchants  in  St..  John's  and  are 
exporters  of  fish.  Being  desirous  of  maintaining  good  prices 
for  codfish  in  foreign  markets  they  formed  an  association 
known  as  the  Fish  Exporters'  Association,  and  at  the  be- 
ginning of  the  present  year  entered  into  the  following  agree- 
ment : — 

St.  John's,  Nfld., 

Jan.  9th,  1900. 

1.  It  is  this  day  mutually  agreed  by  the  undersigned  ship- 
pers to  Brazil,  that  from  this  date  until  otherwise  arranged 
by  the  Fish  Exporters  Association,  no  cargoes  are  to  be  sold 
at  less  than  26s.  for  number  one,  or  23s.  6d,  for  number  two. 

2.  Any  reported  breach  of  this  agreement  is  to  be  con- 
sidered by  the  parties  hereto,  and  if  it  be  found  by  a  two- 
thirds  majority,  excluding  the  accused,  that  any  party  has 
broken  the  contract,  a  fine  of  $1000  to  be  imposed. 

3.  Each  subscriber  agrees  to  deposit  forthwith  with  his 
bankers  a  cheque  for  $1000,  to  be  at  the  disposal  of  parties 
hereto,  when  he  has  been  convicted  of  a  breach  of  the  agree- 
ment, and  to  immediately  deposit  another  cheque  for  $1000* 
when  his  first  has  been  forfeited. 

(Signed),        Bowring  Brothers, 
Job  Brothers, 
Alan  Goodridge  &  Sons, 
Charles  W.  H.  Tessier, 
Bishop  &  Monroe, 
Baine,  Johnston  &  Co. 

per  C.  Hepburn. 
James  Baird, 
eobert  thorburn. 
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On  the  9th  day  of  July  the  Association  agreed  to  the  fol- 
lowing modification  of  paragraph  1,  namely:  "That  each 
member  be  allowed  to  sell  one  cargo  for  Brazil  each  month 
up  to  the  end  of  the  year  at  not  less  than  30s.  per  drum.  On 
the  9th  day  of  September  the  defendants  wrote  to  the  plain- 
tiffs the  following  letter : — 

St.  John's,  Sept,  9th,  1900. 
W.  C.  Job,  Esq. 

Secretary  Exporters  Asssciation. 
Dear  Sir, — We  beg  to  notify  you  that  we  must  withdraw 
from  the  Brazil  combination  as  regards  prices,  as  we  find  we 
cannot  go  ahead  with  the  sales  at  30s. 

Yours  very  truly, 

(Signed),    Bowring  Brothbes. 
To  this  the  plaintiffs  replied  as  follows : — 

Messrs.  Bowring  Brothers  : 
Dear  Sirs, — Your  letter  of  9th  inst.  has  been  placed  before 
Association,  and  I  am  requested  by  the  Association  to  re- 
mind you  that  our  agreement  dated  January  9th,  1900,  is 
equally  binding  on  all  its  signatories  until  altered  by  a  ma- 
jority. Under  present  circumstances  Association  is  unani- 
mously of  opinion  that  there  is  no  necessity  to  alter  prices. 

Yours  truly, 

(Signed),    W.  C.  Job,  Sec. 

The  defendants  subsequently  in  the  month  of  September 
sold  more  than  one  cargo  of  fish,  and  at  a  less  price  than 
30s.  per  drum.  The  Association  thereupon  met  and  in  due 
form  imposed  a  fine  of  $1000  upon  the  defendants 

On  the  2nd  day  of  November  the  plaintiffs  took  action 
against  the  defendants,  claiming  payment  of  the  said  sum  of 
$1000  and  an  injunction.  An  application  was  made  to  the 
Chief  Justice  for  an  injunction  to  restrain  the  defendants 
from  making  or  entering  into  any  sale  of  codfish  in  and  for 
Brazil  to  a  greater  extent  or  amount  than  one  cargo  for  each 
month  up  to  the  end  of  the  year  1900,  or  at  a  price  less  than 
308.  per  drum,  except  as  provided  by  the  terms  of  the  agree- 
ment of  January,  1900.  The  application  was  in  part  heard 
before  the  Chief  Justice  and  was  by  him  moved  into  the 
.Supreme  Court 
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Sir  J.  &  WinUr,  Q.  C,  for  plaintiffs,  contends  that  the 
agreement  is  not  in  restraint  of  trade.  It  is  such  an  agree- 
ment as  the  Court  will  enforce.  (The  Maxim  Xordcnfeldt 
Gun  Co.  r*  Xordenfeldt,  1893,  1  Ch.,  (C.  A.)  630,  and  1894 
A  C.  548)  It  is  a  negative  agreement — a  contract  not  to 
do  a  thing.  The  adequacy  of  the  damages  does  not  arise  — 
Hitchcock  r.  Coker,  6  A.  &  E.,  438. 

McXexly,  Q.  C,  for  defendant,  submits  that  before  the 
Court  will  exercise  their  extraordinary  power  of  interference 
they  should  consider  if  the  injury  to  be  restrained  by  the 
plaintiff  is  irreparable  or  one  which  cannot  be  repaired  by 
damages. — Kerr  on  Injunctions  In  this  case  the  parties  had 
agreed  upon  damages  as  being  satisfaction  for  the  breach  of 
the  agreement 


LITTLE,  C  J.  This  application  was  before  me  in  Cham- 
bers and  I  moved  it  into  Court  in  order  that  I  might  have 
the  benefit  of  an  expression  of  opinion  on  the  p«nt  of  my 
brother  judges.  Since  the  first  hearing  liefore  me  I  have 
fully  considered  the  matter.  The  agreement  of  the  Hth  of 
January  has  beeu  very  loosely  drawn.  It  is  definite  in  one 
instance  only  and  that  is  where  it  refers  to  the  d -images  re- 
coverable upon  its  breach.  One  might  hold  that  when  the 
parlies  entered  into  the  agreement  they  looked  to  damages 
only. and  not  loan  injunction,  as  satisfaction  for  such  lueach. 
1  do  not  consider  that  the  circumstances  of  this  case  call  for 
any  interference  by  the  Court  or  for  the  \\<e  of  its  rxtrundi- 
nary  powers  I  have  thus  to  say  that  I  cannot  accede  to  the 
application. 

EMERSON,  J  I  concur  iu  the  opinion  of  the  Chief  Justice. 
and  think  the  application  should  be  refused. 

MoKlSOX,  J.  I  have  not  had  time  to  consider  the  applica- 
tion I  will,  therefore,  give  no  opinion  as  to  its  merits  As 
my  brother  Judges  agree  their  judgment  will  be  the  judg- 
ment of  the  Court. 

Ordered  that  the  application  be  dismissed  with  costs. 
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Barrister— Agreement—"  Quantum  meruit"— Simple  interest — Compound 
interest — Consolidated  Statutes,  chap.  92. 

The  plaintiff,  a  member  of  the  Newfoundland  Bar,  attended  the  sittings  of 
the  Halifax  Fisheries*  Commission  in  1877,  as  Counsel  for  the  Newfound- 
land Government,  upon  an  agreement  that  he  was  to  receive  for  his  yenkm 
"the  same  allowance  as  Counsel  for  the  other  Provinces."  The claix of 
the  latter  was  finally  settled  iu  1885.  Upon  an  action  taken  by  the  plain- 
tiff subsequently  in  the  said  year  to  recover  a  sum  proportionate  to  the 
value  of  his  services,  with  compound  interest  thereon  from  the  date  of  the 
sittings  of  the  Commission, — 

Held— That  he  was  bound  by  his  agreement  to  receive  a  sum  equal  to  that 
paid  other  Counsel  and  could  not  recover  on  a  quantum  meruit,  and  that 
he  could  not  recover  compound  interest  as  there  was  no  agreement  express 
or  implied  to  pay  the  same,  or  simple  interest,  as  there  was  uo  agreement 
to  pay  a  sum  certain  at  a  time  certain. 

In  the  year  1877  Sir  William  V.  White  way  f  then  Solici- 
tor-General of  the  colony,  attended  ths  sittiugs  of  the  Hali- 
fax Fisheries'  Commission  as  Counsel  for  the  Newfoundland 
Government.  Before  proceeding  to  Halifax  the  plaintiff 
wrote  the  Premier  and  Attorney-General,  Sir  F.  B.  T.  Carter, 
the  following  lefter,  dated  May  12,  1877 : — 

"As  the  Council  have  expressed  a  desire  that  I  should 
"  proceed  to  Halifax  to  be  present  as  Counsel  for  Newfound- 
"  land  at  the  approaching  session  of  the  Commission  on  the 
"Washington  Treaty,  I  shall  be  pleased  to  be  informed  what 
"compensation  the  Government  are  prepared  to  offer,  and 
"for  what  time  I  may  expect  to  be  detained  in  Halifax.'1 

In  reply  to  this  communication  the  Executive  Council,  on 
May  14,  passed  the  following  minute  or  resolution,  which 
was  communicated  to  the  plaintiff: — 

"May  14,  1877. 

"All  Council  present.  Mr.  Whiteway  to  proceed  to  Hali- 
"  fax  as  Counsel  at  the  Fisheries'  Commission,  and  receive 
"  same  allowance  as  Counsel  from  the  other  Provinces/' 

The  plaintiff  undertook  the  whole  burden  of  the  case  for 
the  colony  before  the  Commission.  The  Canadian  Counsel 
were  assisted  by  expert  and  secretaries.  The  colony  was 
awarded  the  sum  of  81,000,000. 

In  July,  1877,  the  plaintiff'  was  paid  $2,000,  and  in  May, 
1878,  86,000,  being  the  amount  up  to  that  date  paid  to  each 
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of  the  Canadian  Counsel  In  the  year  1885  he  claimed 
from  the  Government  a  further  sum,  together  with  interest, 
the  additional  sum  of  $8,000  having  been  paid  to  the  Cana- 
dian Counsel.  Not  having  received  payment  he  took  action 
to  enforce  his  claim  In  May,  1886,  the  Government  paid 
into  Court  the  sum  of  $8,000,  together  with  $400  interest 
from  the  date  of  action  up  to  the  date  of  payment.  These 
fluma  were  taken  out  of  Court  by  the  plaintiff.  Nothing 
further  was  done  in  the  action  until  the  present  year,  when 
by  consent  of  parties  it  was  revived.  The  issues  came  on 
for  hearing  before  Mr  Justice  Emerson. 

Johnson,  Q  C,  for  the  plaintiff,  contended  that  upon  a 
proper  construction  of  the  agreement  the  plaintiff  was  en- 
titled to  receive  a  sum  proportionate  to  the  value  of  his  ser- 
vices, and  that,  having  done  more  actual  work  and  accepted 
more  responsibility,  he  should  not  be  limited  to  the  sum 
awarded  each  of  the  Canadian  Counsel.  He  also  claimed 
interest  upon  the  amount  remaining  from  time  to  time  un- 
paid on  the  whole  sum  ($16,000)  from  the  year  1877.  This 
claim  for  interest  amounted  to  $10,000. 

The  Attorney  General  (Honvood,  Q.  C),  for  the  defendants. 


Emerson,  J. : 

In  1877,  the  plaintiff',  who  was  then  Solicitor  General  and 
a  member  of  the  Executive  Council  of  this  colony,  was  em- 
ployed to  proceed  to  Halifax,  Nova  Scotia,  as  Counsel  for 
the  Government  at  the  Halifax  Fisheries'  Commission  (ap- 
pointed under  the  Washington  Treaty,  1871),  respecting  cer- 
tain claims  preferred  by  this  Colony  for  compensation  for 
fishing  privileges  in  the  waters  of  this  Colony  accorded  to 
the  citizens  of  the  United  States  under  the  treaty. 

The  plaintiff  attended,  in  the  summer  and  autumn  of  the 
said  year,  the  sittings  of  the  Commission,  whose  delibera- 
tions resulted  in  an  award  to  this  Colony  of  $1,000,000 

Of  the  value  of  the  professional  services  of  Sir  William 
Whiteway  as  Counsel  at  the  commission  there  can  be  no 
doubt.  The  journals  of  the  day,  the  resolutfons  of  the 
Legislature,  and  the  thanks  of  the  various  public  bodies, 
amply  attest  the  universal  opinion  of  the  able  accomplish 
ment  of  his  mission  and  the  obligations  the  people  of  the 
Colony  were  under  to  him.     The  voluminous  reports  of  the 
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Commission  put  in,  though  not  evidence,  affecting  the  issue 
in  this  case,  are  yet  suggestive  elements  from  which  I  can 
conclude  the  possession  of  that  adequate  disposition,  capa- 
city and  knowledge  which  the  plaintifl  must  have  shown  in 
his  able  presentation  of  the  Colony's  claim.  Unfortunately 
for  the  plaintiff,  the  issues  in  this  suit  are  not  coucerned 
with  the  manner  in  which  he  performed  his  work. 

This  suit  was  instituted  in  March,  1886. 

The  answer  of  the  Attorney  General,  which  was  delivered 
on  May  15,  1886,  admitted  the  retainer  of  the  plaintiff  by 
the  defendant  Government,  the  performance  of  the  services 
thereunder,  and  the  understanding  or  contract  as  expressed 
in  the  Minute  of  Council  of  May  14th,  and  alleged  that  the 
plaintiff  was  paid  $2,000  in  July,  1877,  and  6,000  in  May, 
1878.  The  defendant  Government  then  paid  into  Court  the 
sum  of  $8,000,  and  pleaded  that  these  sums,  together  with 
the  sum  of  $400  for  interest,  were  sufficient  to  satisfy  the 
claim.  No  written  replication  to  this  answer  is  filed,  hut 
the  argument  proceeded  before  me  upon  the  assumption  of 
a  replication  of  insufficiency. 

The  plaintiff's  contentions  were :  (1)  That  the  agreement 
was  not  that  he  wa*  to  receive  the  same  amount  as  each  of 
the  other  Provincial  Counsel,  but  that  he  was  to  be  paid  in 
the  same  proportion,  upon  a  consideration  of  the  facts  as 
alleged  in  his  petition;  that  while  the  labor  peifoimed  by 
the  other  Provincial  Counsel  was  neither%as  burdensome  nor 
as  exacting  as  that  thrown  upon  him,  and  their  labors  were 
divided  amongst  several  Counsel,  assisted  by  experts  and 
secretaries,  upon  him  rested  the  whole  undivided  and  unas- 
sisted labor  and  responsibility  of  the  case  for  this  Colony, 
and  that  consequently  it  would  be  unjust  and  inequitable  to 
construe  the  agreement  so  as  t<>  remunerate  him  on  the  same 
scale  as  men  whe  performed  not  one-fourth  of  the  work 
which  he  accomplished ;  (2)  That  if  a  narrow  and  restricted 
view  of  the  understanding  as  expressed  by  the  Minute  of 
Council  of  May  14th  be  taken  there  is  still  due  him  a  large 
sum  for  interest,  and  compound  interest,  since  the  time  when 
he  should  have  been  paid.  This  claim  for  interest  is  set 
forth  in  a  detailed  account  put  in  evidence,  and  computed 
from  the  year  1877  to  this  year,  and  aggregates  about 
$10,000  to  date. 

I  have  to  dispose  of  the  first  contention  by  finding  that 
Sir  William  Whiteway  entered  into  an  express  agreement 
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with  the  Government  to  attend  the  Commission  as  Counsel 
and  receive  for  his  fees  and  expenses  a  sum  equal  to  the 
amount  to  be  paid  by  the  Canadian  Government  to  each  of 
the  Provincial  Counsel.  By  that  agreement  he  is  bound. 
If  it  be  true,  as  he  contends,  ^and  the  evidence  and  exhibits 
put  in  somewhat  bear  out  the  contention),  that  his  labours 
were  more  onerous  and  called  for  more  attention,  skill  and 
experience  than  was  or  could  have  been  anticipated  when 
the  agreement  was  made  and  before  the  Commission  com- 
menced its  sittings,  then  his  appeal  on  these  grounds  must 
be  to  the  generosity  of  his  employers.  This  Court  can  give 
him  no  relief. 

Then,  has  the  plaintiff  been  remunerated  at  the  same  rate 
as  the  other  Provincial  Counsel  ?  In  other  words,  has  the 
Government  performed  its  part  of  the  contract  and  paid  the 
plaintiff  according  to  the  agreement  of  May  14th,  1877,  and 
if  they  have  paid  him  the  principal  sum  due  under  that  con- 
tract, did  they  so  unwarrantably  delay  its  payment  as  to 
entitle  him  in  law  to  the  interest  which  he  claims  ( 

Each  of  the  Maritime  Provinces  appointed  a  Counsel  with 
the  consent  of  the  Dominion  Government,  and  the  Dominion 
Government  appointed  one  Counsel.  Mr.  Joseph  Doutre, 
Q.  C,  of  Quebec,  was  nominated  by  the  Dominion  Govern- 
ment ;  Mr  Woatherbee.  Q.  C ,  of  Nova  Scotia,  Mr.  S.  R 
Thompson,  Q.  C,  of  New  Brunswick,  Sir  Lewis  Davis,  of 
Prince  Edward  Island,  were  each  appointed  by  their  respec- 
tive Provinces,  and  Sir  William  Whiteway,  of  Newfound- 
laud,  by  this  colony. 

Between  May  and  November,  1877,  Mr.  Doutre  and  the 
other  Counsel  were  paid,  at  various  times  and  in  various 
amounts,  $8,000.  Sir  William  Whiteway  was  paid  $2,000 
iu  July,  1877,  and  in  March,  1878,  not  having  received  us 
much  as  the  Canadian  Counsel,  he  wrote  the  Colonial  Secre- 
tary requesting  payment,  pointing  out  that  the  Canadian 
Counsel  had  been  paid  their  retaining  fees  in  1876,  aud  sub- 
sequent fees  at  various  times  between  May  and  November, 
1877,  and  notified  the  Government  that  he  intended  to  claim 
interest  upon  the  amount  due  him  from  the  time  when  the 
other  Counsel  were  paid,  and  interest  upon  the  amount  due 
him  for  principal  and  interest.  In  May,  1878,  the  Govern- 
ment paid  the  plaintiff  a  further  sum  of  $6,000,  making  the 
amount  then  paid  him  equal  to  the  sum  received  up  to  that 
date  by  the  Canadian  Counsel,  namely,  $8,000.  It  appears,. 
27 
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however,  that  Mr.  Doutre,  Q  C,  was  dissatisfied  with  the 
amount  of  $8,000  paid  him  by  the  Canadian  Government 
.and  instituted  a  suit  (now  a  leading  case  upon  the  right  of 
Colonial  Counsel  to  sue  for  their  fees,  reported  in  9  Ap.  Cos , 
746),  and,  after  considerable  delay,  caused  no  doubt  by  an 
appeal  to  the  Privy  Council,  recovered  the  amount  of  his 
claim  ($16,000),  with  interest  ($2,386.48),  and  his  costs  of 
suit.  Upon  the  termination  of  the  suit  in  favour  of  Mr. 
Doutre,  the  Counsel  for  Nova  Scotia,  Prince  Edward  Island 
and  New  Brunswick  applied  for  and  received  from  the  Gov- 
ernment of  Canada,  in  July  and  August,  1886,  a  further 
sum  of  $8,000  each,  making  in  all  the  sum  of  $16,000  paid 
to  them  for  their  services. 

On  the  23rd  November,  1885.  the  plaintiff  wrote  the 
Colonial  Secretary  placing  before  the  Government  his  claim 
as  Counsel  for  the  colony,  and  asking  the  Colonial  Secretary 
to  call  the  attention  of  the  Government  to  the  agreement 
made  on  the  14th  May,  1877,  whereby  the  Government 
agreed  he  should  be  paid  the  same  amount  as  that  paid  by 
the  Government  of  Canada  to  the  Provincial  Counsel,  and 
again  drawing  attention  to  the  notice  of  March,  1878,  of  his 
intention  to  claim  interest.  He  enclosed  an  account  show- 
ing the  amount  paid  by  the  Dominion  Government  to  the 
other  Counsel  Not  receiviug  any  reply  to  his  letter  of 
November  23rd,  1885,  the  plaintiff  again  wrote  the  Colonial 
Secretary  on  January  8th,  1886,  giving  notice  of  action  and 
reminding  the  Government  again  of  his  intention  to  claim 
interest  on  the  amount  due  him.  On  January  11th.  1886, 
the  Colonial  Secretary  replied,  acknowledging  receipt  of  the 
plaintiff's  communication  of  January  8th,  and  stating  that 
the  matter  was  under  the  consideration  of  the  Government, 
and  that  he  would  place  the  plaintiff's  last  letter  before  the 
Executive.  Not  receiving  a  prompt  settlement  of  his  claim 
the  plaintiff  filed  his  petition  in  this  suit  in  March,  1886. 

After  some  apparently  unnecessary  delay,  the  Attorney 
General  filed  an  answer  and  paid  into  Court  the  sum  of 
38,000,  to  cover  an  admitted  amount  of  principal  due,  and 
3400  for  interest.  The  plaintiff  took  out  of  Court  the 
amount  paid  in  by  the  Government,  and  from  then  until 
last  spring  no  further  step  in  the  cause  was  taken  by  either 
party.  After  a  lapse  of  fourteen  years  the  cause  is  revived 
by  consent  of  parties. 
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I  have  already  decided  that  the  plaintiff  is  entitled  under 
his  agreement  to  nothing  more  than  was  paid  to  the  Provin- 
cial Counsel,  and,  as  they  only  received  $16,000,  it  follows 
"as  the  night  the  day"  that  the  plaintiff  in  this  action  can 
obtain  nothing  more  than  the  said  sum. 

The  plaintiff  contends  that  he  is  entitled  to  interest  and 
compound  interest,  firstly,  because  Mr.  Doutre,  Q.  G,  in  the 
judgment  obtained  by  him  against  the  Dominion  Govern- 
ment,  recovered  interest;  and  secondly,  because  he  gave 
notice  to  the  Government  in  1878,  repeated  in  1885  and 
1886  that  he  would  claim  interest  at  the  rate  of  six  per 
cent  on  the  amount  due  him.  Mr.  Doutre's  claim,  however, 
stood  upon  a  different  footing  to  the  present  one.  The  con- 
tract of  the  latter  with  his  Government  was  not  to  be  paid 
a  sum  to  be  ascertained  by  reference  to  the  payments  made 
to  the  other  Counsel.  The  plaintiff,  on  the  other  hand,  was 
to  be  paid  what  the  Provincial  Counsel  received.  Mr. 
Weatherbee:  Mr.  Davis  and  Mr.  Thompson  received  $16,000 
each. 

It  is  now  established  doctrine  that  interest  is  only  al- 
lowed by  law  upon  mercantile  securities,  or  in  those  cases 
where  there  has  been  an  express  or  implied  promise  to  pay 
interest,  or  where  it  implied  from  the  usage  of  trade  or 
other  circumstances. — Per  Abbott,  C.  J.,  Higgins  v.  Sergeant, 
2  B.  &  C.  S49\  "  The  law  of  England  does  not  allow  interest 
except  by  statute  or  contract,  or  the  law-merchant." — In  re 
Gorman,  SO  L.  J  Ch.  62± 

In  this  case  there  was  no  contract,  express  or  implied,  to 
pay  interest ;  as  the  claim  for  interest  cannot  fall  under  the 
last-mentioned  head,  it  can  only  become  due  by  virtue  of 
the  statute.  That  statute  is  chapter  92  of  the  Consolidated 
Statutes,  entitled  "  Of  the  recovery  and  rate  of  Interest,"  a 
rescript  of  the  Act  3  &  4  Wm.  IV.,  cap.  42,  sec  28,  known 
as  Lord  Tenterden's  Act  (1833)  The  section  provides — 
<:  Upon  all  debts  or  sums  certain  payable  at  a  certain  time  or 
"  otherwise,  the  jury  on  the  trial  of  any  issue  or  any  inquisi- 
"  tion  of  damages  may  allow  interest  to  the  creditor  at  a  rite 
"  not  exceeding  six  dollars  for  the  forbearance  of  one  hun- 
"  dred  dollars  for  a  year,  and  so  after  that  rate  for  a  greater 
"  or  less  sum,  or  for  a  longer  or  shorter  time  from  the  time 
"  when  such  debts  or  sums  certain  were  payable,  if  such  debts 
"  or  sums  be  payable  by  virtue  of  some  written  instrument  at  a 
11 certain  lime;  or,  if  othericise,  then  from  the  time  when  de- 
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"  mand  of  payment  shall  have  been  made  in  writing,  so  as 
"  such  demand  shall  give  notice  to  the  debtor  that  interest 
"  will  be  claimed  from  the  date  of  such  demand  until  tlie  time  of 
payment"  (  Vide  the  cases  on  this  statute  collected  in  Mews' 
Digest,  title  •'  Interest,"  and  in  Roscoe's  "  Nisi  Prius,"  pages 
596-7). 

It  cannot  be  seriously  contended  that  this  claim  was  for 
a  debt  or  sum  certain  payable  at  a  time  certain  by  virtue  of 
some  written  instrument.  Indeed,  the  plaintiff  puts  hifr 
claim  for  interest  on  the  grounds  of  his  demand  and  notice 
under  the  latter  half  of  the  section.  What,  then,  are  the 
facts  of  these  demands  and  notices  and  amounts  paid  and 
payable  as  "  sums  certain"  ?  In  July,  1877,  the  Government 
paid  the  plaintiff  $2,000.  He  made  no  demand  for  the 
balance  until  March,  1878.  when  he  gave  notice  that  he 
would  hold  the  Government  responsible  for  interest  at  6  per 
cent.,  reminding  them  that  the  other  Counsel  were  paid 
their  fees,  amounting  to  $8,000,  between  May  and  Novem- 
ber, 1877.  The  Government  improperly  delayed  the  pay- 
ment of  the  balance  of  $6,000  until  May  31st,  1878.  Ex- 
cept a  small  sum  for  interest  (about  two  months  at  6  per 
cent ),  there  was  no  further  sum  then  payable  to  the  plain- 
tiff, and  it  may  be  observed  that  from  that  date  until  No- 
vember, 1885,  (after  the  other  Counsel  had  been  finally 
settled  with),  no  further  communication  to  the  Government 
by  way  of  claim  or  otherwise  was  sent  by  the  plaintiff.  In 
November,  1885,  he  demanded  payment  of  the  additional 
sum  of  $8000,  and  notified  the  Government  of  his  intention 
to  demand  interest  thereon  at  the  rate  of  6  per  cent.  They 
again  improperly  delayed  the  payment  of  the  balance  of 
$8,000  until  May  following  (about  six  months),  when  they 
paid  into  Court  the  sum  of  $8,000,  and  a  further  sum  of 
$400  to  cover  the  periods  of  the  wrongful  withholding  of 
the  amounts  of  the  accrued  liability  *nd  interest  after  de- 
mand and  notice,  namely,  interest  upon  $6,000  from  March, 
1878,  to  March,  1879,  and  upon  $8,000  from  November,  1885, 
to  May,  1886.  It  appears  clear  that  the  plaintiff's  first 
notice  in  1878  could  only  apply  to  such  sum  as  was  then 
due  and  payable  to  him,  namely,  $6,000,  and  could  only  be 
a  claim  for  interest  from  the  date  of  the  demand  until  pay- 
ment. Likewise,  the  second  notice  could  only  apply  to  the 
sum  which  the  plaintiff  then  demanded  as  due  and  payable 
to  him.  namely,  $8,000,  and  could  only  be  a  claim  for  inte- 
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-rest  from  the  date  of  the  demand  until  payment.  Com* 
pound  interest  is  not  allowed  in  English  law  unless  the 
parties  have  expressly  or  impliedly  contracted  to  pay  it,  or 
where  there  is  a  custom,  or  as  in  the  case  of  banker  and 
customer,  where  interest  becomes  payable  from  the  course 
of  dealings  between  the  parties,  or  in  some  suits  against 
trustees  or  others  in  a  fiduciary  position  where  an  account 
is  ordered  to  be  taken  on  the  footing  of  wilful  default. 
The  local  statute  above  quoted  contemplates  only  simple 
interest. 

Under  these  facts  and  the  law  governing  them,  I  must 
hold  that  the  plaintiff  has  failed  to  support  his  claim  for 
interest  beyond  the  $400  paid  into  Court. 

Judgment  must  therefore  be  entered  for  the  defendant 
-Government  on  the  issue  of  the  sufficiency  of  the  amount 
paid  into  Court  on  the  15th  day  of  May,  1886,  with  costs  to 
the  plaintiff  up  to  the  payment  into  Court,  and  to  the  de- 
fendant upon  the  issue  in  the  cause. 


BOWRING  v.  S.  S.  "GASPESIA." 
Emkksox,  J.    Dec.  1,  1900. 

Solicitor  and  client— Mortgagees — Intervener*— Fund  into  Court— 
Solicitor' $  lien. 

A  ship  which  has  been  previously  mortgaged,  if  arrested  in  an  action  for  sal- 
rage  and  sold,  and  the  proceeds  are  paid  into  Conn.  The  action  is  defen- 
ded by  the  owners  who  for  this  purpose  engage  the  services  of  a  solicitor 
who  is  also  counsel  therein.  The  mortgagees  intervene  in  the  snit  and 
prove  their  claim  to  the  fund  subject  to  prior  rights.  After  this  and  sev- 
eral similar  actions  are  disposed  of  the  solicitor  claims  a  lien  on  the  fund 
for  his  tees. 

Held— That  a  solicitor  has  no  lien  on  a  fnnd  in  which  his  client  has  ceased 
to  have  an  interest. 

The  steamer  Gaspesia  was  caught  in  the  ice  in  the  Gulf 
-of  St.  Lawrence  in  the  spring  of  1899.  She  was  there  picked 
up  by  the  s.  s.  Kite  which  was  at  the  time  engaged  upon  a 
sealing  voyage,  and  was  brought  to  St.  John's.  An  action 
of  salvage  was  subsequently  taken  by  Bowring  Brothers. 
owners  of  the  8.  s.  Kite,  and  other  salvors  against  the  8.  8 
.Gaspesia,  her  freight  and  cargo.     The  ship  was  arrested  in 
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the  action  and  sold,  and  the  proceeds  of  the  sale  were  paid 
into  Court  Previous  to  leaving  on  her  voyage  she  had  been 
mortgaged  to  the  Commeicial  Trust  Co,  Ltd.  The  mort- 
gagees intervened  in  the  salvage  action  and  substantiated 
their  claim  to  the  fund  in  Court  subject  to  the  rights  of  the 
salvors,  seamen  and  others.  The  owners  of  the  steamer  re- 
tained the  services  of  Sir  James  Winter,  a  solicitor  of  the 
Supreme  Court  and  member  of  the  Newfoundland  Bar,  who 
appeared  in  all  the  actions  which  were  taken  against  the 
ship  on  behalf  of  the  owners.  After  the  said  actions  were 
disposed  of,  the  said  solicitor  applied  to  the  Court  asking  for 
a  charging  order  upon  the  fund  in  Court  for  his  costs,  fees 
and  expenses.    The  application  was  heard  by  Emerson,  J. 

Sir  James  S.  Winter,  Q.  C,  the  applicant,  contended  that 
his  services  being  meritorious  and  in  the  interest  of  the 
mortgagees,  the  contract  between  him  and  the  owners  be- 
came binding  on  the  mortgagees,  at  least  to  the  extent  of 
creating  a  lien  or  charge  in  his  favor  on  the  fund  in  Court, 
and  that  the  Court  has  an  inherent  power  to  enforce  this 
lien  or  charge  against  the  fund  and  to  order  his  costs  and 
fees  to  be  paid  thereout.  He  relied  on  the  following  autho- 
rities :—  Williams  tr.  Allsup,  10  C.  B,  X  S.  417;  Collins 
v.  Lamport,  4  DcG.  J  <fc  S..  500;  The  "Fanshon,"  L.  B.  5, 
P.  D  175;  Bristol**  v  Whitmore,  9  H.  L.,  Co.,  391 ;  Busden 
r.  Pope,  L.B3  Exeh,269;  Wilson  v  Wilson,  L  &  U,  Bq. 
32;  The  " Boyal  Arch"  1  Swab  269;  The  "Sydney  Cove" 
2  Bods  ;  The  "  Xeptune,"  1  Hogg.,  227,  238. 

Morine,  Q.  G,  for  the  mortgagees,  contended  that  Sir  Jas 
Winter,  the  soliciter  and  counsel  for  the  s.  s.  Gaspesia,  acted 
wholly  under  the  instructions  of  the  "owners,"  that  the 
mortgagees  were  not  the  "  owners "  in  fact  or  in  law,  nor 
are  they  in  any  way  responsible  for  the  contracts  of  the 
ship-owners,  even  if  they  took  possession  of  the  ship  under 
their  mortgage,  and  that  generally  the  lieu  or  charge  of  a 
solicitor  upon  a  fund  in  Couit  applied  only  to  the  money  of 
the  client  recovered  or  preserved  by  a  solicitor,  and  could 
not  take  precedence  of  a  prior  encumbrance,  particularly  of 
a  statutably  registered  mortgage.  He  cited  authorities  for 
these  several  positions. 
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Emerson,  J. : 

This  is  an  application  for  the  payment  to  the  defendant's 
solicitor,  Sir  James  Winter,  of  his  costs,  fees  and  expenses  in 
certain  suits  on  the  Admiralty  side  of  the  Court,  out  of  a 
fund  in  Court,  being  the  proceeds  of  the  sale  of  the  8.  s» 
Gaspesia.  This  ship  was  arrested  in  a  salvage  action  at  the 
suit  of  Bowring  Brothers,  owners  of  the  8. 8.  Kite,  and  others, 
last  year,  and  subsequently  sold,  and  the  proceeds  paid  into 
Court.  Several  other  actions  were  instituted  against  the 
defendant  ship,  some  of  which  were  successful,  and  others 
dismissed.  In  most  of  these  actions  Sir  James  Winter  was 
solicitor  and  counsel  for  the  owners  of  the  Gaspesia.  Dur- 
ing the  pendency  of  the  suits  The  Commercial  Trust  Co., 
Ltd.,  mortgagees  of  the  defendant  ship,  intervened  and  pro- 
ved their  claim  to  the  fund  in  Court  after  the  payment  of 
the  claims,  having  priority  by  reason  of  a  maritime  lien. 
Upon  that  fund  the  solicitor  who  defended  the  several  suits 
against  the  Gaspesia  now  claims  to  have  a  lien  or  charge  on 
the  ground  that  the  mortgagees,  having  stood  by  while  the 
solicitor  successfully  defended  the  ship  against  an  exorbi- 
tant claim,  became,  and  were  throughout,  the  real  "clients" 
whose  interest  he  defended.  In  his  argument  he  pointed 
put  with  much  force  that  the  mortgagees  knew  of  the  pro- 
ceedings for  salvage,  that  they  might  have  taken  possession 
of  the  ship  at  any  time,  but  that  they  permitted  the  owners, 
with  a  full  knowledge  of  the  facts,  to  contract  for  the  de- 
fence of  the  ship,  and  only  came  in  with  their  mortgage 
claim  when  the  suits  had  resulted  beueficially  to  them,  thro' 
the  "  meritorious  services"  of  the  solicitor  of  the  owners. 

Reference  was  made  during  the  argument  to  the  28th 
section  of  the  Solicitors'  Act,  1860  (Imperial  Parliament), 
and,  while  it  was  subsequently  admitted  that  that  Act  was 
not  in  force  in  this  colony,  it  was  contended  by  Sir  James 
that  the  section  was  merely  declaratory  of  the  old  law  and 
Was  passed  to  remove  doubts  which  had  arisen  as  to  the 
power  of  the  Court  to  charge  of  money  or  property  with  the 
payment  of  costs  in  certain  cases  where  such  money  or  pro- 
perty had  been  "preserved  or  recovered"  through  the  in- 
strumentality of  the  solicitor. 

The  counsel  for  the  mortgagees,  The  Commercial  Trust 
Co.,  Ltd.,  objected  to  the  payment  of  the  costs  of  the  defen- 
dant's solicitor,  out  of  the  fund,  on  several  grounds,  princi- 
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pally  because  there  was  no  retainer  to  Sir  James  Winter 
from  the  mortgagees,  nor  did  they,  at  any  time,  adopt  his 
action,  by  communication  or  interference  or  by  connecting 
themselves  with  the  actions  in  any  way. 

The  Solicitors'  Act  of  1860,  by  which  the  Court  is  given 
jurisdiction  to  make  a  "charging  order"  on  any  fund  re- 
covered or  preserved  by  the  exertions  of  a  solicitor,  does  not 
apply  to  this  colony. 

After  a  long  and  careful  consideration  of  the  novel  points 
raised  by  the  learned  counsel,  I  am  reluctantly  compelled 
to  hold  that,  in  this  country  a  solicitor  has  no  lien  at  com- 
mon law  on  a  fund  in  which  his  client  has  iu  the  absence  of 
fraud  ceased  to  have  a  present  or  future  interest.  In  other 
words,  the  fund  in  Court  upon  which  the  solicitor  claims  a 
lien,  must  l>e  the  property  of  the  client,  and  not  one  ra  which 
some  other  person  has  a  prior  claim. 

It  is  otherwise  in  England,  but  the  solicitor's  right  there 
is  governed  by  a  statute.  Section  28  of  the  Solicitors'  Act, 
1860  (Imperial  Parliament),  provides : — 

"In  every  case  in  which  a  solicitor  shall  be  employed  to 
"  prosecute  or  defend  any  suit,  matter  or  proceeding  in  any 
M  Court  of  Justice,  it  shall  be  lawful  for  the  court  or  judge 
"  before  whom  any  such  suit,  matter  or  proceeding  lias  been 
"  heard  or  shall  be  depending,  to  declare  such  solicitor  enfri- 
"  tied  to  a  charge  upon  the  property  recovered  or  preserved, 
"  and  upon  such  declaration  being  made  such  solicitor  shall 
"  have  a  charge  upon  and  against  and  a  right  to  payment 
44  out  of  the  property  of  whatsoever  nature,  tenure  or  kind 
"  the  same  may  be,  which  shall  have  been  recovered  or  pre- 
"served  through  the  instrumentality  of  any  such  solicitor, 
"  for  the  taxed  costs,  charges,  or  expenses  of  or  in  reference 
"  to  such  suit,  matter  or  proceeding ;  and  it  shall  be  lawful 
"  for  such  Court  or  Judge  to  make  such  order  or  orders  for 
"taxation  of  and  for  raising  and  payment  of  such  costs, 
"  charges  and  expenses  out  of  the  said  property  as  to  such 
"Court  or  Judge  shall  appear  just  and  proper;  and  all  con- 
"  veyances  and  acts  done  to  defeat,  or  which  shall  operate 
"  to  defeat,  such  charge  or  right  shall,  unless  made  to  a  bom* 
"fide  purchaser  for  value  without  notice,  be  absolutely  void 
*  and  of  no  effect  as  against  such  charge  or  right" 

This  sectiou  of  the  Solicitors'  Act  was  introduced  in  con- 
sequence of  several  decisions,  culminating  in  a  judgment  of 
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the  House  of  Lords  in  1859  in  Shaw  v.  Neale  (6  H.  L.  Cases, 
£81),  in  which  it  was  held  that  the  solicitors'  lien  was  con- 
fined to  money  and  did  not  include  land  recovered  by  the 
labours  of  the  solicitor ;  and  the  language  of  the  statute  has 
been  construed  in  several  cases  to  apply  not  only  to  money 
or  other  property  of  the  client,  the  subject  matter  of  the 
action,  but  to  any  money  or  property  which  has  been  "  re- 
covered or  preserved  by  the  instrumentality  of  the  solici- 
tor." A  broad  and  liberal  construction  has  been  given  by 
the  Judges  of  the  High  Court  to  the  words  "  recovered  or 
preserved."  The  Act  has  extended  in  many  respects  the 
rights  which  the  solicitor  formerly  had  at  common  law,  and 
the  solicitors'  services  are  now  regarded  in  such  cases  "  as 
something  in  the  nature  of  salvage ,"  and,  in  a  proper  case, 
the  Court  will  make  a  "  charging  order,"  charging  not  merely 
the  client's  interest  but  the  interests  of  other  parties  (whether 
parties  to  the  proceeding  or  not)  in  money  or  property  which 
has  been  recovered  or  preserved  by  the  instrumentality  of 
the  solicitor. —  Vide  Green  vs.  Young,  %4  Ch.  D.  545.  If  the 
Solicitors'  Act  were  in  force  in  this  colony  Sir  James  Winter 
would,  under  the  circumstances  of  this  case,  be  entitled  to  a 
charging  order  on  this  fund. 

Unfortunately  for  him,  however,  this  statutory  power  does 
not  affect  this  Court,  which  is  confined  to  the  restricted  view 
of  the  lien  us  it  existed  in  England  before  1860.  The  deci- 
sions before  that  date  are  not  confined  to  the  Common  Law 
Courts,  for  even  in  the  Chancery  Courts  the  Judges  took  the 
same  view  of  the  solicitor's  lien.  For  instance,  in  the  case 
of  Verity  vs.  Wild,  28  L.  J.  (N.  S.)  Ch.  561,  Vice-Chancellor 
Kindersley  decided  (in  1859)  that  "a  solicitor  has  no  lien  on 
the  fund  in  Court  which  *s  the  subject  matter  of  a  suit  as 
against  other  persons ;"  by  "  other  persons "  I  presume  he 
means  other  persons  who  have  or  may  have  bona  fide  ob- 
tained a  legal  title  to  the  fund.  "  The  solicitor,"  says  the 
Vice-Chancellor,  "  has  a  right  that  whatever  he  can  recover 
for  hiss  client  shall  not  be  paid  until  his  costs  are  satisfied." 
"The  petitioner  prays  that  prior  to  the  lights 
"of  all  parties  this  general  fund  shall  not  be  dealt  with 
"  until  the  solicitor's  costs  are  paid.  This  is  a  misapprehen- 
"  sion  of  the  law.  If  any  part  of  the  fund  is  payable  to  the 
"  plaintiff  (Verity)  personally  or  to  him  in  respect  of  costs, 
"  then  the  petitioner  (solicitor)  has  a  right  to  say  that  it 
-"  shall  jnot  go  into  his  (the  client's)  pocket  until  the  cost 
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"  are  paid  to  the  solicitor  by  whose  labour  it  was  preserved 
"  to  the  client/'  Many  other  decisious  prior  to  1859  are  to 
the  same  effect. 

The  mortgagees  in  the  case  are  entitled  to  the  whole  fund 
in  priority  to  any  person  not  having  a  maritime  lien  or  a 
prior  encumbrance  to  theirs,  and  I  must  decree  accordingly 
and  dismiss  this  application. 

Each  party  will  pay  his  own  costs  upon  this  application. 


KNOWLING  v.  McFATRIDGE. 
Little,  C  J.    Dec.  14, 1900. 

Registration—  Priority— Consolidated  Statutes,  c  80,  s.  14— Statute  of  frauds. 

The  defendant  in  1890  purchased  certain  land  at  Sandy  Point,  in  St.  George'* 
Bay,  upon  an  agreement  to  pay  therefor  in  instalments.  The  agreement 
was  not  reduced  to  writing,  but  the  defendant  entered  immediately  into 
possession  of  the  lands.  In  the  year  1895  the  plaintiff,  without  notice  of 
the  former  transaction,  purchased  the  same  lands  from  the  same  owner 
and  obtained  and  registered  a  conveyance  therefor.  In  an  action  taken  to 
recover  possession, — 

Held— That  the  plaintiff,  having  registered  the  conveyance  of  the  land  to 
him .  was  entitled  to  recover  possession. 

The  defendant  resided  in  Sandy  Point,  in  St.  George's  Bayr 
and,  in  the  year  1890,  purchased  from  one  Somerville  a  cer- 
tain piece  of  land  at  the  said  place.  The  purchase  money 
was  to  be  paid  by  instalments.  There  was  no  memorandum 
in  writing  of  the  said  contract  made  or  signed,  but  the  de- 
fendant entered  immediately  into  possession  of  the  said  land 
and  from  time  to  time  paid  the  instalments  as  they  became 
due.  In  the  year  1895  the  said  Somerville  went  to  Saint 
John's,  and  while  there  sold  the  said  lands  to  the  plaintiff. 
Before  taking  a  conveyance  of  the  lands  the  plaintiff  made 
a  search  in  the  Registry  of  Deeds,  but  found  no  encum- 
brance on  the  lands.  In  the  month  6f  April,  1896,  the 
plaintiff  sent  a  notice  to  the  person  in  possession  of  Somer- 
ville'8  house,  requiring  him  to  deliver  up  possession.  Not 
obtaining  possession  of  the  land  by  these  means  he  took 
proceedings  to  enforce  his  claim. 

A,  LeC.  Berteau,  for  plaintiff,  contended  that  the  plain  tiffr 
having  registered   his  conveyance,  must  be  held  to  be  en- 
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titled  to  the  land. — (Consol.  Statutes,  chapter  80.  sect.  14). 
The  defendant,  who  has  no  conveyance,  cannot  be  in  a  better 
position  than  if  he  had  one  and  had  failed  to  register  it. 
The  Statute  of  Frauds  requires  a  transfer  of  land  to  be  in 
writing. 

W.  R.  Howley,  for  defendant,  contended  that  the  plaintiff 
had  knowledge  of  some  one  being  in  possession.  He  was, 
therefore,bound  to  make  all  enquiries,  otherwise  knowledge 
of  occupation  is  notice.  The  first  purchaser  has  a  right 
against  a  second  purchaser  with  notice.  He  cited  Bailey  vs. 
Richardson,  9  Bare,  73£;  Daniels  vs.  Davidson,  18  Ves.,  2J9  ; 
White  vs.  Neaylor,  11  App.  Cos.,  171.  The  Registration  Act 
does  not  apply  to  the  present  case. 

Little,  C.  J. :  I  think  that  the  Registration  of  Deedsr 
Act  (Cons.  Stat.,  c.  80),  applies  to  a  case  like  the  present. 
The  defendant  purchased  lands  but  neglected  to  have  a  con- 
veyance of  them  made  to  himself.  He  entered  upon  the 
lands  and  from  time  to  time  paid  off  the  purchase  money. 
He  had  no  memorandum  in  writing  respecting  the  sale  as- 
required  by  the  Statute  of  Frauds.  He  appears  to  have 
trusted  implicitly  to  Somerville.  At  a  later  date  the  plain- 
tiff purchased  the  same  property  from  Somerville  and  had 
his  deed  registered.  I  consider  the  plaintiff  to  be  a  purchaser 
without  notice  under  the  law  existing  in  this  colony.  The 
plaintiff  did  all  that  he  could  be  required  to  do  when  he 
made  search  in  the  Registry  of  Deeds  respecting  this  pro- 
perty. There  are  in  this  action  two  innocent  purchasers. 
I  have  to  hold  that  the  one  who  conformed  to  the  require- 
ments of  the  law  must  not  be  a  sufferer.  I  direct  judgment 
to  be  entered  for  the  plaintiff  for  the  recovery  of  the  land 
together  with  costs  of  action. 
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Court.    Jan.  8, 1901. 

Appeal — Water  Rates— Municipal  or  local  taxation— 98  Vic,  cap,  6— 
61  Vic,  cap,  6,  sec  36. 

In  an  action  to  recover  water  rates  imposed  by  the  plaintiff  Company  vpoo 
the  defendant,  who  is  exempt  from  municipal  or  local  taxation  under  ai 
Act  of  the  Legislature,  it  was  held  by  the  Magistrate,  Harbor  Grace,  that 
water  rates  were  not  a  municipal  or  local  tax  and  that  the  defendant  was 
liable  to  pay  the  same.    Upon  appeal  to  the  Supreme  Court,  it  was 

Held— That  water  rates  were  a  municipal  or  local  tax  and  that  the  defendant 
was  not  liable  therefor. 

The  plaintiff  company  was  incorporated  under  the  Act 
26  Vic,  cap  5,  to  supply  water  to  the  town  of  Harbor  Grace, 
with  power  to  impose  and  collect  rates  therefor.  The  defen- 
dant is  the  lessee  of  the  Newfoundland  Railway,  and  by  the 
Act  (61  Vic,  cap.  6)  under  which  he  undertakes  to  operate 
the  line,  he  is  exempt  from  municipal  or  local  taxation. 
There  is  a  railway  station  at  Harbor  Grace  occupied  by  the 
^defendant  to  which  the  plaintiff  company  supplied  water. 
The  company  imposed  water  rates  upon  the  property  and  as 
the  defendant  did  not  pay  the  same,  took  action  liefore  the 
magistrate  to  enforce  payment. 

Upon  the  hearing,  the  defendant  conteuded  that  water 
rates  were  a  municipal  or  local  tax  from  which  he  was 
-exempt  under  the  Act  61  Vic,  cap.  6.  It  was  held  by  the 
magistrate  that  the  defendant's  contention  was  incorrect  and 
that  he  was  liable  to  pay  the  amount  claimed  as  water  rates. 

The  defendant  thereupon  applied  to  the  Supreme  Court 

Marine,  Q.C.,  for  the  appellant.  The  words  local  taxation 
in  the  Act  must  have  some  meaning  They  can  apply  only 
to  St.  John's,  Harbor  Grace  and  Carbonear,  and  in  the  last- 
named  places  to  water  rates.  Local  taxation  means  local 
.assessment,  as  to  which,  see  Mogg  vs.  Clark,  55  L.  J.,  Q.B.  71. 

Attorney  General  (Horwood,  Q.  C ),  for  the  respondent 
A  rate  or  assessment  is  not  a  tax.  Special  Acts  are  not 
repealed  by  general  Acts — Fitzgerald  vs  Champney,  S  Ck. 
Bep  31 ;  Tmstees  Birkenhead  Dock,  2S  L.  J.  Ch.  467. 

March  14. — The  judgment  of  the  Couat  was  delivered  on 
this  date  by 
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MORISON,  J. : 

This  is  a  case  stated  by  Alfred  Penny,  Esq ,  Justice  of  the 
Peace  at  Harbor  Grace. 

.  The  case  Rtates  that  it  was  proved  on  the  part  of  the  plain- 
tiff company  (1),  that  the  plaintiff  compauy  is  a  private  com- 
pany incorporated  by  Act  of  Parliament  to  provide  a  supply 
of  water  for  the  town  of  Harbor  Grace,  which  Act  autho- 
rizes and  empowers  the  said  company  to  impose  and  collect 
water  rates  on  property  situate  in  the  said  town  within  cer- 
tain prescribed  limits ;  (2),  that  the  defendant  is  the  owner 
and  occupier  of  certain  property  situate  within  the  said  pre- 
scribed limits,  and  is  continually  using  the  water  supplied 
by  the  plaintiff;  (3),  that  this  property  has  been  appraised 
according  to  law  at  an  annual  rental  of  8800,  which  entitles 
the  plaintiff  to  collect  thereon  $64  in  two  half-yearly  pay- 
ments; and  (4),  that  the  defendant  is  in  arrear  for  three 
half-yearly  payments  amounting  to  $96. 

Upon  these  findings  of  fact  the  magistrate  determined 
that  the  said  sum  of  896  **  was  not  a  municipal  or  local  tax 
from  which  the  defendant  is  exempt  by  61  Vic ,  cap.  6,  sec. 
36,  but  is  a  payment  due  to  the  plaintiff,  a  private  corpora- 
tion, for  the  use  of  an  article  of  commerce  which  the  com- 
pany 19  incorporated  to  supply,  and  for  which  the  defendant 
is  as  much  liable  as  he  is  for  payment  for  gas,  or  electric 
light,  supplied  him  by  other  corporations."  and  gave  judg- 
ment in  favor  of  the  plaintiff  company  for  896  with  costs. 

The  defendant,  being  dissatisfied  with  the  determination 
of  the  magistrate  as  being  erroneous  in  point  of  law,  asked 
to  have  a  case  stated. 

The  plaiutirl'  company  is  incorporated  under  the  Act 
26  Vic,  cap.  5,  and  its  powers  have  been  varied  and  in- 
creased under  several  subsequent  Acts.  The  defendant  is 
the  occupier  of  the  property  in  respect  of  which  the  amount 
claimed  is  alleged  to  be  due,  and  obtains  his  title  under  the 
Act  61  Vic,  cap.  6.  Under  section  2  of  this  Act  the  word 
"Ilailway"  is  held  to  mean  and  include  the  property  in 
respect  of  which  the  amount  claimed  is  alleged  to  be  due, 
and  section  36  provides  that  "the  railway  sJiall  be  exempt 
from  municipal  or  local  taxation"  The  whole  case  depends 
upon  what  is  meant  by  "  municipal  or  local  taxation." 

The  plaintifl  company  contends  (1)  that  the  amount 
claimed  is  a  rate  or  assessment  and  not  a  tax,  and  that  a 
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distinction  must  be  drawn  between  taxation  and  rating  or 
assessment;  and  (2)  that  section  36  of  61  Vic,  cap.  6,  does 
not  affect  the  operation  of  26  Via,  cap.  5,  and  cannot  be 
held  to  have  repealed  it  by  implication. 

The  defendant  .contends  (1)  that  the  amount  claimed  is 
municipal  or  local  taxation  within  the  meaning  of  section 
36  of  61  Vic,  cap.  6;  and  (2)  that  the  plaintiff  company  is 
not  a  private  company  in  the  sense  found  by  the  magistrate; 
and  (3)  that  the  defendant  is  not  the  owner,  but  only  a  lessee 
of  the  property,  and  is  therefore  not  liable  for  the  amount 
claimed. 

In  order  to  determine  the  question  of  the  liability  of  the 
defendant  for  the  amount  claimed  it  is  not  necessary  to 
notice  all  these  contentions.  The  most  important  question 
is  whether  the  defendant  is  exempt  from  liability  under  the 
operation  of  section  36  of  61  Vic ,  cap.  6.  If  he  is  exempt 
under  this  section,  then  the  other  contentions  need  not  be 
further  noticed.  In  construing  the  words  in  question  I  think 
I  am  justified  in  assuming  that  the  Legislature,  when  it  en- 
acted the  section,  was  aware  of  the  position  of  the  law  re- 
lating to  municipal  and  local  taxation,  and  intended  that 
the  exemption  granted  by  the  section  should  be  operative 
and  effectual.  To  ascertain  the  inteution  of  the  Legislature 
regard  must  be  had  (1)  to  the  words  themselves,  and  (2)  to 
the  general  scope  and  object  of  the  Act  61  Vic ,  cap.  6. 

Applying  both  these  tests  to  the  words  of  section  36, 1 
cannot  see  how  any  other  conclusion  can  be  reached  hut  that 
they  exempt  the  defendant  from  liability  for  the  amount 
claimed.  What  is  the  obvious  and  common-sense  meaning 
of  "municipal  or  local  taxation"?  It  can  only  refer  to  the 
operation  of  the  Acts  which  constitute  the  St.  John's  Muni- 
cipal Council,  and  the  water  companies  at  Harbor  Grace, 
Carbonear  and  other  places.  These  were  the  only  Acts  in 
force  when  61  Vic,  cap.  6  was  passed  under  which  the  pro- 
perty in  question  could  be  rated,  taxed  or  assessed  for  mnni- 
cipal  or  local  purposes  If  the  words  do  not  refer  to  taxa- 
tion under  these  Acts  they  are  futile  and  meaningless,  so 
far  as  exempting  the  defendant  from  liability  to  present 
local  taxation.  Then,  looking  to  the  future,  what  would  be 
the  position  ?  The  defendant  under  61  Vic,  cap.  6,  is  the 
owner  or  occupier  of  a  railway  system  extending  from  Saint 
John's  to  Port-aux-Basques,  with  branches  to  Harbor  Grace 
and  Placentia,  which,  if  the  contention  of  the  plaintiff  com- 
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pany  is  upheld,  would  be  liable  to  municipal  or  local  taxa- 
tion by  every  town  or  settlement  through  which  the  line 
passed.  In  other  words,  the  railway  system  would  be  liable 
to  be  taxed  for  municipal  or  local  purposes  by  the  very 
towns  and  settlements  which  it  created,  and  that  to  any 
extent  which  might  be  required  for  these  purposes.  I  can- 
not think  that  auy  such  result  was  intended  by  the  Legisla- 
ture. On  the  contrary,  the  intention  of  the  Legislature  and 
the  correct  interpretation  of  the  section  in  question,  as 
gathered  from  the  words  themselves  and  the  surrounding 
circumstances,  appear  to  me  to  exempt  the  defendant  and 
the  railway  system  from  municipal  or  local  taxation  of  any 
kind.  In  my  opinion  the  word  "  taxation,"  as  used  in  the 
section,  must  be  held  to  include  rates,  taxes,  assessments  and 
impositions  of  any  kind  for  municipal  or  local  purposes. 

Having  come  to  this  conclusion  it  is  not  necessary  that  I 
should  deal  at  length  with  the  other  contentions  I  think 
the  magistrate  is  in  error  in  holding  that  the  plain  tiff  com- 
pany is  a  private  corporation  in  the  sense  in  which  he  uses 
the  term,  also  that  the  Act  61  Vic,  cap  6,  is  a  special  and 
not  a  general  Act 

In  my  opinion  the  case  should  be  remitted  to  the  magis- 
trate with  directions  to  enter  judgment  for  the  defendant, 
with  costs,  and  the  defendant  should  have  his  costs  in  this 
Court. 


The  following  dissenting  judgment  was  delivered  by 

Little,  C-  J. : 

The  question  submitted  in  this  matter  for  the  determina- 
tion of  the  Court,  arises  out  of  the  judgment  rendered  in 
March,  1900,  by  Alfred  Penney,  Esq.,  then  stipendiary  ma- 
gistrate at  Harbor  Grace,  in  an  action  brought  by  the  said 
.company  against  the  appellant  for  arrears  of  water  rates, 
being  three  half-yearly  payments  amounting  to  $96  00.  The 
facts  are  set  out  in  the  statement  of  the  case  accompanying 
the  record  from  the  Court  below.  The  statement  sets  out, 
that  it  was  shown  in  evidence  that  the  company  was  a  pri- 
vate company,  incorporated  by  Act  of  Parliament  to  provide 
a  supply  of  water  for  the  town  of  Harbor  Grace,  and  was 
authorized  and  empowered  to  impose  and  collect  water  rates 
-on  property  situated  within  the  said  town  within  certain 
prescribed  limits ;  that  the  defendant  is  the  owner  and  occu- 
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pier  of  property  within  the  said  limits,  and  is  using  the 
water  supplied  by  said  company;  that  this  property  was 
duly  appraised  at  an  annual  rental  of  $800,  which  eulitle* 
the  company  to  collect  thereon  $64  in  two  half- yearly  pay- 
ments, and  that  the  defendant  is  in  arrear  as  alleged. 

The  magistrate  held  that  "  this  was  not  a  local  or  muni- 
cipal tax,  from  which  the  defendant  is  exempt  by  61  Vic, 
cap.  6,  sea  36,  but  it  is  a  payment  due  to  the  plaintiff,  a 
private  corporation,  for  the  use  of  an  article  of  commerce 
which  the  company  was  incorporated  to  supply,  and  for 
which  the  defendant  is  as  much  liable  as  he  is  for  the  pay- 
ment of  gas  or  electric  light  supplied  him  by  other  corpo- 
rations/' and  gave  judgment  for  the  plaintiff  for  896  and 
costs.  The  defendant  being  dissatisfied  with  this  judgment, 
asked  to  have  a  case  stated. 

The  matter  was  argued  before  the  Court  in  January  last, 
wheu  Mr.  Morine,  X.  C,  on  behalf  of  the  defendant,  con- 
tended that  the  words  of  the  Xfld.  Railway  Act,  61  Vic, cap. 
6,  could  only  apply  to  St.  John's,  Harbor  Grace,  and  Carbo- 
near,  and  in  the  last-named  places  to  water  rates ;  that  local 
taxation  means  local  assessments,  and  drew  attention  to  the 
case  of  Moyy  r  Clarke,  55  L.  J.,  Q.B.  71.  The  Attorney  Ge- 
neral, for  the  company,  contended  that  a  rate  or  assessment 
was  not  a  tax ;  that  special  Acts  are  not  repealed  by  general 
Acts.  Fitz'fnald  v.  Champney,  <!0  L.J..  Ch.  777;  Tntst&s 
Birhnhtad  Dock  v.  Laird,  2 J  LJ.S  Ch.  457. 

After  the  submission  of  the  case  to  the  consideration  of 
tho  Court,  a  judgment  was  delivered  by  Mr.  Justice  Mor- 
ison,  on  behalf  of  the  majority  of  the  Court,  in  which,  with 
his  usual  care  and  precision,  he  sets  out  the  grounds  upon 
which  he  considered,  he  alleges.,  he  was  warranted  in  finding 
in  favor  of  the  defendant,  Reid.  and  remitting  the  case  to  the 
magistrate  with  directions  to  have  a  judgment  entered  ac- 
cordingly, with  costs.  I  differed  with  my  brother  judges, 
and  considered  that  we  should,  under  the  law,  have  upheld 
the  finding  of  the  Court  below.  I  feel  that  in  deference  to 
them,  and  under  the  circumsiances,  a  brief  statement  of  the 
grounds  upon  which  I  rest  my  opinion  is  called  for. 

I  find  that  in  the  year  1863  the  Legislature,  by  a  special 
or  private  Act,  formed  and  incorporated  the  parties  named 
therein  and  their  successors  into  a  corporation,  denominated 
"  The  Harbor  Grace  Water  Company,"  and  to  enable  it  to 
accomplish  and  effectuate  the  beneficial  object  of  its  forma- 
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tion,  invested  it  with  special  powers  to  fix  water  rates  and 
assessments  in  the  maimer  particularized  thereiu.  This  Act 
of  Incorporation  has  been  amended  from  time  to  time  by  the 
Legislature,  but  no  material  chauge  has  been  made  in  the 
powers  statutably  conferred  in  the  first  instance.  The  fol- 
lowing extracts  from  certain  sections  of  the  charter  may  be 
bund  of  service  in  cousidoring  the  legal  status  of  the  corpo- 
ation. 

The  company,  then,  is  found  to  be  clothed  with  all  the 
)wcrs  and  rights  considered  necessary  to  enable  i  t  to  con* 
ict  its  affairs,  to  accomplish  the  work  and  fulfil  its  statu- 
bie  obligations.  The  capital  stock  was  limited  to  £10,000, 
ing  in  two  thousand  shares  of  £5  each,  payable  at  such 
les  as  the  directors  for  the  time  being  might  appoint. 
e  certificates  of  stock  were  to  be  signed  by  the  president 
I  secretary,  and  certified  by  the  Colonial  Secretary.  This 
:k  was  to  bear  interest  at  the  rate  of  five  per  cent.     The 

provided  that  in  default  of  payment  of  the  interest  by 
company,  the  holders  of  the  stock  would  be  entitled  to 
ive  it  from  the  Receiver  General  out  of  the  funds  of  the 
ly.  The  directors  were  to  be  eleeted  by  the  stock-hold- 
md  also  to  elect  a  president  and  other  necestary  officers, 
laries  to  be  approved  by  the  Governor  in  Council.  It 
de  obligatory  on  the  comp.iuy  to  cause  a  sutficient  sup- 
f  water  to  be  conveyed  in  pipes  and  mains,  to  be  laid 

by    the  company  through   the  .several  streets  of  the 

within  certain  limits,  as  may  be  directed  by  the  Gov- 
iu  Council ;  and  it  further  directs  ami  empowers  the 
ny,  with  the  approval  of  the  Governor  in  Council, 
icaiJy  to  fix  and  establish  water  rates  and  assessments 
ivy  for  the  purposes  prescribed  by  the  Act — "all  such 
nd  assessments  shall  be  levied,  collected  and  paid  in 
?  half-yearly,"  &c.  It  is  further  enacted  that  the 
and  occupiers  of  all  houses  and  other  buildings,  along 
>ipes  shall  have  been  laid,  ....  shall  pay  semi- 
V  in  advance  the  assessments  imposed  under  the  Act, 
-tain  exemptions  and  exceptions  therein  named. 
ther  object  in  giving  this  summary  of  these  sections 

appear  in  dealing  with  the  question  of  exemption 
ration,  claimed  by  the  defendant,  under  the  36th 
f  01  Vic,  cap.  6,  and  its  relation  to  the  operation 
:>  visions  of  the  Water  Company  Act.    The  solution 
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-of  this  point  of  difference  will  be  found  sufficient  to  dispose 
•of  all  of  the  contentions  of  the  parties  in  these  proceedings. 

The  corporation  entered  at  that  time  upon  its  work,  and 
so  continued  uninterruptedly  to  satisfactorily  fulfil  its  obli- 
gations. 

The  defendant,  in  the  year  1898,  entered  into  certain  ar- 
rangements as  a  railway  contractor  with  the  Government, 
which  were  embodied  in  the  Act  61  Vic,  cap.  6.  The  36th 
section  thereof,  among  other  provisions,  declares  that, "  the 
railway  shall  be  exempt  from  municipal  or  loeal  taxation." 

The  learned  counsel  for  the  defendant  ingeniously  and 
forcibly  contended  that  under  the  rules  of  interpretation,  as 
well  as  in  commousense  view  of  this  language,  the  defendant 
was  relieved  as  such  contractor  from  the  payment  of  any 
taxation  imposed  by  the  corporation  under  its  powers  on  the 
•defendant,  or  on  any  property  owned  or  occupied  by  him  in 
Harbor  Grace,  in  connection  with  his  operations  under  the 
Railway  Act.  Such  a  proposition,  made  under  such  cir- 
cumstances, must  be  solved  and  determined  by  the  princi- 
ples and  rules  of  law  laid  down  for  our  guidance  in  the  in- 
terpretation of  statutes.  I  cannot  shut  out  these  from  my 
-consideration,  and  fall  back  upon  my  own  "commonsense 
point  of  view/'  in  arriving  at  a  solution  of  such  questions. 
If  it  be  found  there  are  previous  authorities  and  settled  and 
-decided  principles  relating  to  the  consideration  of  the  case, 
they  must  be  entertained  and  considered.  In  the  language 
of  Brett,  C.  J.,  "  If  these  authorities  are  consistent,  we  are 
bound  by  them,  even  although  our  own  minds  do  not  ap- 
prove the  principles  on  which  they  rest.  There  would 
otherwise  be  no  certain  rule  which  would  be  known  to  those 
"who  are  required  to  conform  to  the  law." 

Returning  then  to  the  consideration  of  these  statutes,  I 
find  in  the  first  place  that  the  Act  which  the  parties  suc- 
ceeded in  obtaining  from  the  Legislature  was  a  private  or  a 
.■special  Act,  and  is  not  a  public  general  Act,  and  that  the 
-company  exists  as  a  corporation  by  virtue  of  that  Act.  "  The 
Act  is  the  charter  of  the  company,  and  is  a  law  set  to  it  and  to 
the  individuals  composing  it "  In  legal  phraseology  such  a 
corporation  is  said  to  be  a  franchise  possessed  by  one  or  more 
individuals,  who  subsist  as  a  body  politic  under  a  special 
denomination,  and  are  vested  by  the  policy  of  the  law  with 
the  capacity  of  perpetual  succession,  .  .  ,  and  of  acting  as  a 
single  individual. 
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It  may  be  observed  just  here  that  it  was  contended  at  the 
hearing  that,  in  effect  this  could  not  be  looked  upon  as  a 
private  corporation,  but  rather  as  a  public  one,  because  of 
the  position  the  Government  held  towards  it.  But  the  ne- 
ceesary  connection  of  the  Government,  as  appearing  in  the 
extracts  so  given,  does  not  change  the  statutable  character 
of  the  corporation.  For  instance,  I  find  it  decided,  inter 
alia,  in  the  judgment  of  Marshall,  C  J,  reported  in  9  Whea- 
ion's  E.S.,  S  C.R,  p.  907 :  "  That  a  bank  whose  stock  is  owned 
by  private  persons  is  a  private  corporation,  though  its  ob- 
jects and  operations  partake  of  a  public  nature,  and  though 
the  Government  may  have  become  a  partner  in  the  associa- 
tion by  sharing  with  the  co-partners  in  the  stock.1*  The 
uses  may  in  a  certain  sense  be  public,  but  the  corporates  are 
private,  equally  as  if  the  franchise  were  vested  in  a  single 
person.     R.  v.  Bishop  of  Ely,  2  D.&E,p.  290. 

Among  many  provisions  of  the  Act  in  support  and  con- 
firmation of  the  position  thus  taken,  I  may  point  to  that 
containing  a  right  of  pre-emption  reserved  by  the  17th  sec- 
tion of  the  Act,  where  provision  is  made  enabling  the  Gov- 
ernment (after  a  certain  lapse  of  time),  with  the  assent  of 
the  Legislature,  to  become  the  holder  of  the  water  works 
and  other  property  of  the  company  on  the  payment  off  of  the 
amount  of  stock,  together  with  interest  at  the  rate  of  six 
per  cent.  From  a  legal  point  of  view,  and  under  the  clear 
meaning  and  interpretation  of  the  language  of  the  Act,  it 
must  be  regarded  as  a  special  Act  or  charter  of  incorpora- 
tion, and  being  thus  constituted  and  recognized,  I  find  that 
in  the  exercise  of  certain  of  its  powers  it  fixed,  in  the  man- 
ner indicated,  the  water  rates  and  assessments  of  the  pro- 
perty occupied  by  the  dafendant.  Against  the  exercise  of 
this  power  the  defendant  contended  that  he  is  relieved  of 
liability  under  the  Railway  Act  of  1898,  which  exempts  him 
from  "  municipal  or  local  taxes." 

Attention  was  called  at  the  hearing  of  the  argument  to 
the  distinction  in  the  meaning  and  signification  of  the  term 
"  water  rates  and  assessments  "  on  the  one  hand,  and  "  muni- 
cipal and  local  taxes,"  on  the  other.  There  is  undoubtedly 
a  line  of  distinction  drawn  between  these  terms,  and  it  must 
be  admitted  that  they  do  not  relatively  bear  the  same  mean- 
ing, nor  are  they  merely  interchangeable  terms.  "  The  term 
taxation  is  deemed  to  embrace  the  raising  of  revenue  for  the 
general  expenses  and   purposes  of   the  government,  while 
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assessments  are  for  improvements  especially  beneficial  to 
localities  and  neighborhoods,  and  imposed  in  relation  to 
benefits.  Whereas  where  the  purposes  of  an  imposition  are 
general,  it  is  regarded  to  be  a  tax,  .  .  .  and  subject  to 
the  rules  of  law  which  govern  taxes."  In  Stroud's  Judicial 
Dictionary  we  find  it  thus  defined,  "  Where  taxes  are  spoken 
of  they  shall  be  intended  as  Parliamentary  taxes  given  to 
the  Crown.  To  levy  a  contribution  on  the  value  of  land  for 
local  purposes  is  stated  to  be  rating  or  assessing  land  values, 
and  to  levy  a  contribution  on  the  value  of  land  for  imperial 
purposes,  was  held  to  be  a  "  taxing"  of  land  values ;  and  we 
have  on  authority  that  the  two  are  popularly,  though  erro- 
neously, held  to  be  synonymous  terms. 

It  is  somewhat  remarkable  and  significant  that  the  clause 
exempting  from  taxation  in  the  one  case,  and  the  power  of 
rating  and  assessing  in  the  other,  should  be  so  expressed  in 
these  respective  Acts.  It  appears,  therefore,  that  there  were 
good  grounds  for  the  contention  of  the  counsel  for  the  com- 
pany, and  that  the  Legislature  evidently  did  not  intend  that 
the  clause  in  the  Railway  Act  should  affect  the  legal  mean- 
ing attached  to  the  term  rates  and  assessments  used  in  the 
Company*  t  Act. 

This  reference  to  tht»  position  brings  us  to  the  considera- 
tion of  the  crux  of  the  case,  namely,  whether,  as  a  matter 
of  law,  the  clause  in  the  Railway  Act  can  be  construed  as 
a  repeal  of  the  power  granted  to  the  company  to  rate  and 
assess  the  property  of  the  defendant,  and  exempts  him  from 
liability  in  this  case  It  is  unnecessary  to  observe  upon  the 
broad  distinction  between  general  and  special,  or  public  and 
private  Acts  of  Parliament.  It  will  suffice  for  the  present 
to  quote  the  dicta  of  a  few  familiar  authorities  and  their 
application  to  this  question. 

In  the  case  of  Dawson  v.  Payer,  5  Hare,  at  page  434,  in 
the  judgment  of  the  Vice-Chancellor,  I  find  the  following 
observation :  "  By  a  private  Act  of  Parliament  I  do  not 
merely  mean  private  estate  Acts,  but  local  and  personal,  as 
distinguished  from  general  public  Acts.  Public  Acts  bind 
all  the  Queen's  subjects,  private  Acts  do  not  bind  strangers, 
.  .  .  .  they  are  local  as  being  confined  to  a  particular 
place,  and  personal  as  being  expressed  to  be  for  the  benefit 
of  parties  named  therein,  and  not  for  the  benefit  of  all  her 
Majesty's  subjects."  Now,  though  the  formal  distinction 
between  public  and  private  Acts  has  been  taken  away,  the 
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substantive  difference  between  general  and  special  Acts  still 
remains.  Acts  which  have  been  passed  at  the  instance  of 
•companies  or  their  promoters  for  the  purpose  of  enabling 
them  to  execute  works,  are  special  Acts. —  WUberforee  o» 
Statutes,  p.  221. 

Under  the  classification  of  statutes,  as  recognized  in  text- 
books, and  under  adjudications,  I  must  place  the  statute  in- 
corporating the  plaintiff  company  in  the  list  of  special  (or 
as  formerly  designated,  private)  Acts,  and  the  Railway  Act 
and  its  schedule  as  a  public  statute.  In  relation,  then,  to 
the  repealing  power  claimed  to  X*e  embodied  in  this  general 
Act  over  the  earlier  and  special  Act,  I  am  again  obliged  to 
resort  to  and  be  guided  by  authority  in  considering  and  de- 
termining it. 

In  the  first  place,  it  must  be  observed,  that  in  all  such 
cases  I  find  the  elementary  and  necessary  rule  applied,  that 
a  prior  statute  shall  give  place  to  a  later  Act,  provided  the 
intention  of  the  Legislature  to  repeal  the  previous  statute 
be  expressed  in  clear  and  unambiguous  language,  and  be  not 
merely  left  to  be  inferred  from  the  subsequent  statute  Ob- 
servations may  be  found  on  this  rule  in  several  text-books, 
such  as  Broom's  Legal  Maxims,  and  in  reports  of  cases  as 
Phipson  v.  Harrett,  1C.M.&  R,  473;  Reg.  v.  St.  Edmunds, 
Salisbury,  3  Q.  B,  72,  1  G  A  D.t  137 :  It  will  lio  «>Wi  vod 
there  are  no  express  words  of  repeal  in  the  general  Act,  aud 
the  Acts  are  not  even  in  pari  materia.  But,  it  was  con- 
tended, if  the  words  do  not  operate  expressly  as  a  repeal, 
yet  it  is  manifest  by  necessary  implication  the  Legislature 
intended  to  relieve  defendant  from  such  a  liability  as  the 
present.  When  the  words  of  the  general  Act  are  sufficiently 
express  and  declaratory  in  themselves  of  the  intention  of 
the  Legislature,  there  is  no  room  left  for  any  speculation  of 
that  character.  It  was  stated  by  an  old  authority,  that  the 
law  will  not  allow  the  exposition  to  revoke  or  alter  by  con- 
struction of  general  words  any  particular  statute,  where  the 
words  may  have  their  proper  operation  without  it.  And  in 
more  recent  times,  we  find  Vice-C.  Wood  laying  down  a 
principle  on  this  subject,  which  has  since  been  repeatedly 
cited  and  affirmed.  He  stated  "that  in  passing  a  special 
Act  the  Legislature  had  their  attention  directed  to  the 
special  case  which  the  Act  was  meant  to  meet,  and  con- 
sidered and  provided  for  all  the  circumstances  of  that  special 
case,  aud  having  done  so  they  are  not  to  bo  considered  by  a 
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general  enactment  passed  subsequently  and  making  no  men- 
tion of  any  such  intention  to  have  intended  to  derogate  from 
that  which  by  their  own  special  Act  they  had  thus  carefully 
supervised  and  regulated."  I  have  shown  already  that  the 
special  Act  in  question  passed  through  the  stages  thus  re- 
ferred to,  and  came  from  the  hands  of  the  Legislature  im- 
pressed with  all  of  these  evidences  of  its  purposes  and 
objects.  In  the  judgment  delivered  in  the  case  of  the 
London  &  Blk.  Wall  £.  Co.  v.  Lime.  D.  B  Works,  3  K.  &  J., 
p.  127, 1  find  ib  is  clearly  laid  down,  inter  alia,  that  wherever 
the  Legislature  has,  by  such  an  Act,  vested  powers  of  a 
special  Kind  or  character  in  a  corporate  body  or  any  body  of 
commissioners  for  the  express  purpose  of  carrying  out  a  par- 
ticular object  which  the  Legislature  has  in  view,  no  subse- 
quent statute  in  merely  general  terms,  giving  powers  which 
by  their  generality  apply  to  the  special  powers  conferred  by 
the  former  Act,  will  over-ride  the  special  powers  thereby 
delegated  to  the  particular  body  of  commissioners  or  corpo- 
ration. The  following  are  a  few  of  the  number  of  cases 
affirming  this  principle:  Conservators  of  Thames  v.  Hall, 
L.  P.,  S  C.  P.  415;  Thorpe  v.  Adams,  L.  R,  6  C.  P  125; 
Fitzgerald  v.  Champneys,  2  J.  &  H.,  81. 

Much  further  matter,  equally  cogent  and  appropriate  with 
the  foregoing,  might  be  given  in  support  of  the  wholesome 
rule  so  established  for  the  interpretation  of  statutes.  There 
is  sufficient  in  these  extracts  to  cast  light  on  every  phase  of 
the  primal  question  in  contention,  and  the  observation 
already  made  may  be  repeated,  that  it  is  by  such  pronounce- 
ments of  our  courts  of  justice  that  I  am  to  be  bound  and 
guided  in  adjudicating.  In  the  judgment  reported  in  one  of 
the  cases  referred  to  (Thorpe  v.  Adams),  Willes,  J.,  observed, 
''  If  a  bill  had  been  brought  into  Parliament  to  repeal  the 
local  Act,  it  never  would  have  been  allowed  to  pass  into  a 
law  without  notice  to  the  parties  whose  interests  were  to  be 
affected  by  it;  .  .  whereas  a  general  provision  is  dis- 
cussed with  reference  to  general  policy,  und  without  any 
reference  to  private  rights,  with  which  there  is  no  intention 
on  the  part  of  the  Legislature  to  interfere." 

Adopting,  then,  this  line  of  reasoning,  it  does  not  appear 
from  the  provisions  of  the  Railway  Act  that  there  was  any 
inteution  to  interfere  with  the  operation  of  the  special  Act, 
or  with  the  rights  of  parties  affected  thereby ;  and  as  a  con- 
sequence in  passing  the  later  Act,  the  Legislature  had  not 
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derogated  from  that  which  by  their  own  special  Act  they 
had  carefully  supervised  and  regulated. 

So  apposite  and  strict  must  these  dicta  appear  to  the  de- 
termination of  these  contentions,  that  one  is  relieved  from 
the  necessity  of  making  any  reference  in  detail  to  their  ap- 
plication We  see,  then,  that  there  is  no  express  repeal, 
and  I  hold  there  is  no  ground  or  justi6cation  uuder  the  law, 
and  the  nature  of  the  provisions  of  the  statutes,  in  holding 
there  is  a  repeal  by  implication.  Moreover,  as  to  the  latter 
position,  it  must  be  remembered  that  implied  repeals  are 
not  favoured  by  the  law. — 19  Vin.  Abr.,  625. 

I  am  of  opinion,  therefore,  that  the  finding  iu  favor  of  the 
plaintiff  company  in  the  Court  below  should  be  affirmed. 


BRINE  *.  COADY. 
Court.    Januaby  16, 1901. 

Practice— Dawu^— Inunction—Default. 

Where  a  defendant  does  not  appear  to  a  writ  with  a  claim  for  damages  for 
obstructing  a  right  of  way  and  for  aa  injunction,  the  plaintiff  may  net  down 
the  action  on  motion  lor  judgment. 

Thk  plaintiff  was  the  owner  and  occupier  of  a  farm  situate 
off  the  main  road  leading  from  St.  John's  to  Outer  Cove,  and 
was  entitled  to  a  right  of  way  from  said  farm  over  certain 
vacant  land  to  the  said  main  road.  The  defendaut  enclosed 
the  said  land  with  a  fence  and  thereby  obstructed  the  said 
right  of  way.  The  plaintiff  took  action  claiming  damages 
and  an  injunction.  The  defendant  did  not  appear  to  the 
writ  or  deliver  any  defence.  The  plaintiff  gave  notice  that 
he  would  move  for  judgment  for  the  injunction. 

F  A.  Afews,  for  the  plaintiff,  reads  affidavit  of  plaintiff 
and  abandons  his  claim  for  damages  and  moves  under  Order 
XXVL,  r.  11,  for  judgment. 

The  defendant  does  not  appear. 

The  judgment  of  the  Court  is  delivered  by 
Morison,  J. : 

In  this  action  the  plaintiff  has  claimed  damages  for  ob- 
struction to  a  right  of  way  and  an  injunction  to  prevent  a 
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continuance  or  repetition  of  the  obstruction.  The  defen- 
dant being  in  default  the  plaintiff  gave  notice  of  motion  and 
set  down  the  action  for  judgment  under  Order  XXVL,  r.  11. 
He  now  moves  for  judgment  for  an  injunction  and  abandons 
his  claim  for  damages 

Let  judgment  be  entered  for  the  plaintiff  for  an  injunction 
with  costs. 


In  ke  THE  ST.  JOHN'S  ELECTRIC  LIGHT 
CO.,  Limited. 

Court.    February  7, 1901. 

Companies— Memorandum  of  Association— Resolution  to  amend— Application 
for  confirmation— Companies'  Act,  1899,  s.  93,  s.  s.  5. 

A  company  incorporated  under  the  Companies'  Act,  1899,  accepts  an  offer 
for  the  disposal  of  its  good  will  and  stock  in  trade,  and  passes  a  resolution 
for  the  amendment  of  its  Memorandum  of  Association,  by  the  addition 
thereto  of  a  power  of  sale.  Application  is  made  under  s.  98  of  the  Act  for 
the  confirmation  by  the  Court  of  the  said  amendment 

Held—ThtX  in  the  absence  of  a  provision  in  the  Memorandum  of  Association 
authorizing  such  sale,  there  is  no  power  in  the  Court  to  confirm  an  alter- 
ation in  the  Memorandum  of  Association  which  would  enable  the  company 
to  sell  and  dispose  of  its  whole  property  and  assets. 

The  St.  John's  Electric  Light  Co.  was  incorporated  under 
M  The  Companies'  Act,  1899,"  as  a  company  limited  by  shares, 
with  a  capital  of  $65,000,  divided  into  650  shares  of  $100 
each.  The  object  for  which  the  company  was  established 
was  to  manufacture  and  supply  electric  light,  and  power  to 
purchase,  acquire  and  hold  lands,  buildings,  tenements  and 
other  property  for  the  purposes  of  the  company,  and  gene- 
rally to  do  all  other  things  necessary  in  or  conducive  or  in- 
cidental to  the  business  of  an  electric  light  company.  On 
the  3rd  day  of  July,  1900,  the  company  received  an  offer  for 
the  purchase  of  its  good-will  and  stock  in  trade,  and  all  its 
rights,  privileges  and  powers  under  its  charter,  for  $65,000. 
Special  general  meetings  of  the  company  were  thereupon 
held,  and  a  resolution  adopted  accepting  the  offer.  At  fur- 
ther special  general  meeting  of  the  company  a  resolution 
was  passed  for  the  amendment  of  the  Memorandum  of  Asso- 
ciation, by  the  addition  to  the  clause  containing  the  objects 
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f  the  company  of  the  words  following,  "  or  to  sell  or  disp- 
ose of,  or  to  contract  for  the  sale  or  disposition  of  the 
odertaking  of  the  company,  its  lands,  building,  plant,  lna- 
rinery,  stock  in  goods,  chattels,  book  or  other  debts,  good 
ill,  or  property,  rights,  assets  whatsoever,  or  any  part 
ereof,  for  such  consideration,  or  on  such  terms,  whether 
to  time  or  manner  of  payment,  as  the  company  may  think 

nrhitcway,KC.,tor  the  company,  moves  for  the  confir- 
tion  by  the  Court  of  the  said  alteration. 


ipril  6, 1901. — The  judgment  of  the  Court  is  delivered  by 
ersox,  J  : 

his  coui|)iiny  is  incorporated  under  "  The  Companies' Act, 
V  for  tlie  purpose  of  manufacturing  and  supplying  elec- 
Ii^ht  and  power,  of  purchasing,  acquiring  and  holding 
s  and  buildings  for  the  purposes  of  the  company,  and 
rally  to  do  all  things  incidental  to  the  business  of  an 
ric  light  company.  Its  liability  is  limited,  and  the 
*]  stock  is  $65,000,  divided  into  650  shares  of  $100 

ring  the  past  year  the  company  decided  to  dispose  of 
ant,  stock  and  good  will  of  its  business  to  K  G.  Reid, 
the  Eailway  contractor,  for  $65,000,  and  have  entered 
n  agreement  with  him  for  that  purpose.  Sir  W.  V. 
way,  El  C,  counsel  for  the  company,  suites,  at  Bar, 
le  company  is  advised  that  under  its  Memorandum  of 
Delation  it  has  no  power  to  dispose  of  its  plant  and 
>s  in  the  manner  indicated,  and  in  consequence  the 
ij  decided  to  alter  its  Memorandum  of  Association  so 
3tain  the  necessary  powers  to  enable  it  to  make  the 
d  sale. 

company  at  a  meeting  of  its  directors,  and  afterwards 
ockholders,  duly  convened,  unanimously  passed  a  re- 
that  the  Memorandum  of  Association  be  altered  by 
;he  following  thereto :  "  Or  to  sell  or  dispose  of,  or 
act  for  the  sale  or  disposition  of  the  undertaking  of 
party,  its  lands,  buildings,  plant,  machinery,  stock, 
battels,  book  or  other  debts,  good  will,  or  other  pro- 
rtht8,  assets  whatsoever,  or  any  part  thereof,  for  such 
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consideration,  or  on  such  terms,  whether  as  to  time  or  man- 
ner of  payment  or  otherwise,  as  the  company  may  think  fit." 

Counsel  for  the  company  pointed  oat  that  the  company 
had  no  debenture-holders  or  other  creditors,  that  the  stock* 
holders  were  practically  unanimous  as  to  the  desirability  of 
of  the  proposed  alteration,  and  that  it  is  generally  conceded 
by  all  concerned  that  the  proposed  sale  would  be  highly 
advantageous  to  the  shareholders  While  these  are  un- 
doubtedly strong  reasons  which  should  always  weigh  with 
us  in  acceding  to  an  application  to  confirm  an  alteration  in 
a  Memorandum  of  Association  of  a  company,  we  must  first 
be  convinced  that  the  section  in  question  gives  us  authority 
to  make  the  order.  The  only  step  therefore  necessary  Ur 
complete  the  transaction  is  the  ratification  by  this  Court  of 
the  proposed  alteration. 

The  section  under  which  this  application  is  made  is  the 
93rd  section  of  "  The  Companies'  Act,  1899,"  which  provide* 
that  a  company  may  by  special  resolutiou  alter  the  provi- 
sions of  its  Memorandum  of  Association  with  respect  to  the 
objects  of  the  company,  so  far  as  may  be  required,  for  any 
of  the  purposes  hereinafter  specified,  but  in  no  case  shall 
any  such  alteration  take  effect  until  it  shall  be  confirmed  on 
petition  to  this  Court  (sub-sec.  1) ;  and  sub-section  5  pro- 
vides that  the  alterations,  with  respect  to  the  objects  of  the 
company  which  the  Court  may  confirm,  shall  be  the  follow- 
ing:— 

(a)  To  carry  on  its  business  more  economically  or  more 

efficiently ;  or 

(b)  To  attain  its  main  purpose  by  new  or  improved  means  mr 

or 

(c)  To  enlarge  or  change  the  local  area  of  its  operation ; 

(d)  To  carry  on  some  business  or  businesses  which,  under 

existing  circumstances,  may  conveniently  or  Ad- 
vantageously, be  combined  with  the  business  of  the 
company ;  or 

(e)  To  restrict  or  abandon  any  of  the  objects  specified  in 

the  Memorandum  of  Association. 

Counsel  for  the  company  contends  that  the  company  has 
power,  under  this  section,  to  alter  the  Memorandum  of  Asso- 
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iiation  as  to  objects  of  the  company  in  the  direction  and  for 
he  purpose  mentioned  in  the  resolution ;  that  is,  to  enable- 
;  to  sell  and  wholly  dispose  of  the  property  and  business  of 
he  corporation. 

It  is  admitted  by  the  company's  counsel  that  if  the  alter- 
ion  be  confirmed,  it  can  only  be  under  sub-sec.  "  e  "  of  sec. 
of  the  Act,  on  the  assumption  that  it  is  an  alteration  to- 
estrict  or  abandon  any  of  the  objects  of  the  company"' 
?cified  in  the  Memorandum  of  Association.  It  is  true 
it  the  object  of  the  proposed  alteration  is  to  enable  the 
apany  to  abandon  the  objects  of  the  company  in  a  certain 
se,  but  we  are  of  opinion  that  the  contentions  of  counsel 
clearly  at  variance  with  the  legal  and  even  grammatical 
struction  of  the  section.  The  intention  of  sub-sec.  "  e  'r 
to  enable  the  company  to  abandon  one,  or  perhaps  more, 
s  objects,  so  as  to  carry  on  the  business  of  the  company 
5  advantageous  to  the  interests  of  all  concerned,  but  still 
arry  on  some  of  the  objects.  Plainly  the  Act  says  to- 
orporation,  you  may  alter  your  Memorandum  of  Asso- 
m,  with  the  approval  of  the  Court,  provided  your  object 
carry  on  your  business  under  the  limitations  or  exten- 
contained  in  sub-sections  a,  b,  c,  d,  and  e  of  sec.  5,  but 
*  absence  of  any  power  in  your  Memorandum  of  Asso- 
rt enabling  you  to  wholly  sell  your  undertaking,  you 
resort  to  a  winding-up  proceeding.  We  are  fortified 
I  construction  by  the  decisions  in  the  English  cases, 
the  Companies  (Memorandum  of  Association)  Actr 
t,he  most  important  of  which  are  In  re  the  Government 
Investment  Co.,  1  Ch.  64$  (1891).  and  the  same  case, 
*w  petition,  1  Ch.  697  (1892).  In  both  these  cases 
stice  Chitty  explained  the  meaning  and  intention  of 
^islature  in  conferring  this  new  privilege  upon  the 
y  and  the  new  power  upon  the  Court,  and  set  forth 
iciples  by  which  the  Court  should  be  guided  in  giv- 
ipproval  to  any  proposed  alteration  of  a  Memoran- 
Association. 
re  of  opinion  that  the  section  does  not  empower  th* 

confirm  any  such  resolution;  that  the  section  doe* 

the  company  the  privilege  of  so  amending  its  Memo- 
3f    Association  as  to  completely  and  fundamentally 

objects  for  which  the  corporation  was  brought  into 
Its   powers  are  limited  by  its  Memorandum  of 
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Association,  which  is  its  charter,  and  while  the  Court  is 
authorized  to  coufirm  any  alteration  so  as  to  allow  the  com- 
pany to  carry  on  its  business  more  economically  or  efficiently, 
or  by  improved  means,  or  in  combination  with  businesses 
which  may  be  advantageously  combined  with  the  business 
of  the  company,  or  by  the  restriction  or  abandonment  of  any 
•of  the  objects  of  the  company,  there  is  no  power  in  this 
•Court  to  confirm  -an  -  alteration  whicli  will  enable  the  com- 
pany to  absolutely  sell  and  dispose  of  the  whole  of  its  cor- 
iporate  property  and  the  good  will  of  its  business. 
The  application  must  therefore  be  dismissed. 


GLENWOOD  LUMBER  CO.  v.  PHILLIPS. 
Coukt.    Feb.  12, 1901. 

Petition  to  oet  aside  licenses  for  limber  areas— Notice— Application— Con.  Slat. 
Ch.  13-Con.  Stat.  Ch.  61. 

The  petitioners  in  the  year  1888,  att*r  publishing  a  notice  in  the  Royal  Gaz- 
ette, applied  by  petition  to  the  OoTernor  in  Council*  for  licenses  to  cat  tim- 
ber over  four  areas.  They  obtained  license*  for  two  area*,  while  the  lirts- 
ses  for  the  remaining  area*  were  granted  to  the  defendant.  They  there- 
upon presented  a  petition  to  the  Court,  praying  that  the  said  licenses  to 
the  defendant  be  set  aside,  and  that  licenses  for  the  same  areas  be  granted 
to  them. 

Held— Th&t  petitioners,  claiming  an  interest  under  chapter  61  of  the  Con- 
solidated Statutes,  must  have  some  real  interest ;  that  the  publication  of 
the  notice  and  the  application,  under  chapter  13,  do  not  rest  in  the  peti- 
tioners such  a  right  as  to  enable  them  to  compel  the  Governor  in  Council 
to  grant  them  a  license  of  the  areas  covered  thereby,  and  that  the  action  of 
the  Governor  in  Council  in  refusing  an  application  was  final  and  not  sub- 
ject to  review  by  the  Court. 

On  the  28th  of  March,  1898,  the  Glenwood  Lumber  Co., 
Limited,  (hereinafter  called  the  plaintiff  company),  published 
in  the  Royal  Gazette  the  following  : 

"  Notice. — After  one  month  from  date  application  will  be 
made  to  His  Excellency  the  Governor  in  Council,  for  a 
license  to  cut  timber  on  certain  Crown  lands  on  the  Gander 
River  waters. 

"  Glenwood  Lumber  Co.,  Ltd " 
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lication  of  this  notice  was  continued  for  one  month. 
>h  of  May  following  the  plaintiff  company  filed  in 
bment  of  Agriculture  and  Mines  four  petitions  for 

cut  timber,  iu  accordance  with  section  51  of  cap. 

Consolidated  Statutes.  The  petitions  were  upon 
in  ted  forms  supplied  by  the  Department.  A  plan 
us  applied  for  was  attached  to  the  petitions,  and 
x\  areas  applied  for  are  described  in  the  petitions 

1  that  piece  or  parcel  of  land,  being  the  lot  formerly 
to  the  Newfoundland  Railway  Company,  situate  on 
hwest  Gander  River,  No.  1  on  the  plan  hereto  an- 

Al  that  piece  or  parcel  of  land,  being  the  lot  formerly 
to  the  Newfoundland  Railway  Company,  situate  on 
in  Gander  River,  No.  2  on  the  plan  hereto  annexed ; 
Vll  that  piece  or  parcel  of  land,  being  the  lot  formerly 
1  to  the  Newfoundland  Railway  Company,  situate  on 
athweat  Gander  River,  No.  3  on  the  plan  hereto  an- 

All  that  piece  or  parcel  of  land,  situate  on  the  south 
t  Gander  Lake,  and  bounded  as  follows:  On  the  north 
»  Gander  Lake  aforesaid,  on  the  east  by  lands  leased 
mted  to  the  Glen  wood  Lumber  Co.  and  the  Newfound- 
Railway  Co.,  and  on  the  west  by  lands  leased  or  granted 
e  said  Newfoundland  Railway  Company  and  to  George 
nllips,  and  containing  30  square  miles,  more  or  less. 

a  the  8th  of  October  following  the  four  petitions  were 
vu'ded  by  the  Minister  of  Agriculture  and  Mines  to  the 
mial  Secretary,  accompanied  by  the  following  letter : 

"  3th  October,  1898. 
Sir, — I  have  the  honor  to  forward  herewith  four  appli- 
ions,  from  the  Glenwood  Lumber  Co.,  for  licenses  to  cut 
\ber  over  land  situate  to  the  southwest  of  Gander  Lake. 
"Three  of  these  applications  were  formerly  granted  to  the 
iwfoundland  Railway  Co.,  and  the  fourth  is  situate  be- 
/een  Nos.  1  and  3,  to  the  eastward  of  No.  2,  and  extending 
\  the  south  shore  of  Gander  Lake. 

"Mr.  6  L.  Phillips,  of  Gander  Bay,  has  repeatedly  ap- 
M  to  me  enquiring  if  there  was  any  likelihood  of  his 
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obtaining  a  license  of  the  land  granted  to  the  Newfound- 
land Railway,  if  he  applied  for  it  in  the  usual  manner;  but 
in  consequence  of  what  I  told  him,  he  never  filed  a  notice 
in  the  Royal  Gazette.  I  always  understood  that  the  land 
granted  to  the  said  Newfoundland  Railway  Co.  had  not  been 
re-transferred  to  the  Government 

"  Should  the  Government  now  be  in  a  position  to  re-grant 
the  said  land,  I  would  beg  to  recommend  that  it  be  divided 
between  G.  L.  Phillips  and  the  Glenwood  Lumber  Co. 

"  I  have  the  honor  to  be, 

"Sir, 
"  Your  obedient  servant, 

"  (Signed),  Thos.  C.  Dudkr, 

"  Minister  Agriculture  and  Mines. 

"  To  Hon.  J.  A.  Robinson,  Colonial  Secretary." 

On  the  14th  of  November  following,  the  Governoi  in 
Council  considered  the  four  petitions,  and  decided  to  grant 
licenses  for  two  of  the  areas  to  the  plaintiff  company,  and 
for  the  remaining  two  to  the  defendant.  The  decision  of 
the  Governor  in  Council  was  recorded  in  a  Minute  of  Coun- 
cil, of  which  the  following  is  a  copy : 

"November  U,  1898. 

"  Licenses  to  cut  timber  over  land  situated  to  the  south- 
west of  Gander  Lake,  to  be  granted  as  follows : 

u  That  piece  formerly  granted  to  the  Newfoundland  Rail- 
way Co.,  referred  to  in  vol.  2,  folio  45,  and  marked  '3*  iu 
plan  accompanying  application,  to  be  granted  to  Mr.  G.  L 
Phillips ; 

"  Also,  that  piece  marked  '  2/  and  referred  to  in  vol.  2, 
folio  46,  to  be  granted  to  Mr.  G.  L  Phillips ; 

"  Also,  that  piece  marked  •  1/  formerly  granted  to  the 
Newfoundland  Railway  Co.,  and  referred  to  in  vol.  2,  folio 
47,  to  be  granted  to  the  Glenwood  Lumber  Co. ; 

"  Also,  a  piece  situate  on  the  south  side  of  Gander  Lake, 
between  Nos.  1  and  3,  and  eastward  of  No.  2,  extending  to 
the  south  shore  of  Gander  Lake,  vol.  2,  fol.  44,  to  be  granted 
to  the  Glenwood  Lumber  Company/ 
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The  petitions  were  thereupon  returned  to  the  Department 
of  Agriculture  and  Mines,  with  the  following  endorsements. 
Those  relating  to  areas  (1)  aud  (4)  were  endorsed, '  Approved, 
Nov.  14,  1898,  J.  Alex.  Robinson,  Colonial  Secretary" ;  and 
those  relating  to  (2)  and  (3)  were  endorsed,  "  Issue  to  6.  L. 
Phillips  who  applied  previously,  J.  A.  R.,  C  S.  The  follow- 
ing letter  accompanied  the  petitions  : 

"  November  16, 1898. 
"  Sir, — I  have  the  honor  to  enclose  herewith  four  applica- 
tions to  cut  timber  over  land  situate  to  the  southwest  of 
Gander  Lake,  which  have  been  approved  by  His  Excellency 
the  Governor,  and  which  have  been  granted  to  the  following 
persons,  viz. : 

"1.  To  G  L.  Phillips — That  piece  formerly  granted  to  the 
Newfoundland  Railway  Company,  marked  '  3 '  in  plan,  and 
referred  to  in  vol.  2,  fol.  45. 

"  2.  To  G  L.  Phillips — That  piece  formerly  granted  to  the 
Newfoundland  Railway  Company,  marked  '  2 '  in  plan,  and 
referred  to  in  vol.  2,  fol  46. 

"  3.  To  Glenwood  Lumber  Company — That  piece  formerly 
granted  to  the  Newfoundland  Railway  Company,  marked 
'  1 '  in  plan,  and  referred  to  in  vol.  2,  fol.  47. 

"  4.  To  Glenwood  Lumber  Co  — That  piece  between  Nos  1 
.and  3,  and  eastward  of  No.  2,  and  extending  to  the  south 
shore  of  Gander  Lake,  vol.  2,  fol.  44. 

"  I  have,  &c, 

"  (Signed),        Arthur  Mews,  Dep.  Col.  Sec'y. 

-'*  T.  C.  Duder,  Esq.,  Min.  Agriculture  and  Mines." 

On  the  20th  January,  1898,  the  Governor  in  Council  is- 
sued to  the  defendant  a  license  to  cut  timber  over  areas  (2) 
and  (3),  in  accordance  with  the  provisions  of  section  51  of 
-chapter  13  of  the  Consolidated  Statutes. 

In  October,  1898,  the  plaintiff  company,  believing  that  a 
license  would  be  granted  to  them  for  the  four  areas  for 
which  they  had  applied,  commenced  cutting  timber  on  areas 
.(2)  and  (3),  and  continued  cutting  until  the  23rd  of  January 
following,  when,  they  allege,  they  were  made  aware  for  the 
first  time  that  a  license  for  these  areas  had  been  granted  to 
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the  defendant,  whereupon  they  immediately  desisted  from 
cutting. 

On  June  10, 1899,  an  action  was  commenced  by  the  de- 
fendant against  the  plaintiff  company,  claiming  (1)  posses- 
sion of  the  logs  cut  by  the  plaintiff  company  upon  areas 
(2)  and  (3),  or  their  value ;  (2)  damages  for  the  trespass  of 
the  plaintiff  company  upon  these  areas ;  and  (3),  an  inj auc- 
tion to  restrain  the  plaintiff  company  from  removing  or 
otherwise  interfering  with  the  logs  which  had  been  cat, 
pending  the  hearing  of  the  action.  On  the  same  day  an 
order  in  the  nature  of  an  injunction  was  made  to  restrain 
the  plaintiff  company  as  above. 

On  the  29th  September,  1899,  the  plaintiff  company  filed 
their  petition  in  the  present  actiou,  praying  (1)  thai  the 
license  granted  to  the  defendant  be  set  aside,  and  that  a 
license  to  the  same  effect  be  granted  to  the  plaintiff  com- 
pany, or  that  the  name  of  the  plaintiff  company  be  sub- 
stituted for  that  of  the  defendant  in  the  license  already 
granted ;  (2)  for  an  order  to  restrain  the  defendant  from 
proceeding  with  the  action  taken  by  him,  pending  the  de- 
termination of  the  present  proceedings;  and  (3)  for  an  order 
to  restrain  the  defendant  from  cutting  timber  over  areas 
(2)  and  (3),  pending  the  determination  of  the  present  action. 

Au  application  was  then  made  to  Emerson,  J.,  for  an  order 
to  restrain  the  defendant  from  proceeding  with  the  action 
for  trespass,  which  was  refused  upon  the  grouud  that  the 
defendant  had  the  right,  if  he  chose  to  exercise  it,  to  set  up 
the  facts  upon  which  he  relied  for  relief  in  the  present 
action,  by  way  of  equitable  defence  in  the  action  for  trespass. 

No  further  step  was  at  that  time  taken  in  the  present 
action,  and  the  action  for  trespass  came  on  for  hearing 
before  Morison,  J  The  decision  of  the  said  Judge  on  the 
hearing  before  him  of  the  action  for  trespass  is  reported  on 
page  390  of  this  volume. 

After  the  commencement  of  the  present  action,  the  plain- 
tiff company  sold  all  their  iuterest  in  the  areas,  which  form 
the  subject  matter  of  this  action,  to  Lewis  Miller  &  Co., 
Ltd.,  who  were  on  January  11  joined  as  plaintiffs  by  order 
of  this  Court. 

Winter,  K.  C,  for  the  plaintiff  company. 

Greene,  K.  C,  for  Lewis  Miller  &  Co.,  Ltd. 

Marine,  K.  C,  for  the  defendant 
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o. — The  following  judgmeut  is  delivered  by 
J.: 

in  action  taken  under  chapter  61  of  the  Consoli- 
utes  to  set  aside  two  licenses  to  cut  timber  which 
Led  by  the  Crown  to  the  defendant, 
le  argument  a  number  of  questions  were  raised  by 

I  both  sides.     Some  of  these  are  of  considerable 
e,  while  to  others  it  will  not  be  necessary  to  refer 

I  will  endeavour  to  deal  with  them,  as  far  as 

II  their  consecutive  order. 

the  defendant's  contentions  was  that  areas  (2)  and 
lot  subject  to  the  operation  of  chapter  13  of  the 
:ed  Statutes,  because  these  areas  had  originally 
ted  to  the  Newfoundland  Railway  Company  under 
passed  in  1881,  and  had  been  purchased  from  the 
any  by  the  Newfoundland  Government  under  cer- 
rs  granted  by  an  Act  passed  subsequently.  Sec- 
chapter  13,  says,  "  This  chapter  shall  apply  to  all 
I  and  unoccupied  lands  within  the  Island  of  Xew- 
1,"  and  the  defendant  contended  that  the  areas  in 
•vere  not  "  ungranted  and  unoccupied  lands"  within 
ng  of  the  chapter.  It  was  licit  clearly  proved  at 
ig  that  the  areas  had  been  purchased  by  the  Gov- 
hut  I  assume,  for  the  purpose  of  deciding  the  point, 
had  been  so  purchased.  It  further  appears  that 
dant's  license  covering  these  areas  was  issued  in 
e  with  the  provisions  of  chapter  13,  and  contained 
tions  required  by  see.  51  of  that  chapter.  In  the 
ke  of  other  parts  of  the  ease,  the  point  is  only  of 
portance,  and  in  my  opinion  the  contention  of  the 
t  cannot  be  sustained.  So  far  as  I  can  see,  the 
possessed  by  the  Governor  in  Council  to  license  or 
•  deal  with  the  areas  in  question  must  be  looked  for 
r  13.  Authority  must  be  vested  in  the  Governor 
il  by  statute  to  enable  him  to  deal  with  or  dispose 
.iblic  lands  of  the  colony,  and  outside  of  chapter 
find  no  such  authority.  In  my  opinion,  the  areas 
■>n  were  ungranted  and  unoccupied  lands  within  the 
of  chapter  13,  and  might  be  disposed  of  in  accord- 
i  its  provisions. 

xt  point  for  consideration  is  more  important,  viz.  : 
ity  of  the  defendant's  license,  and  the  claim  of  the- 
29 
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plaintiff  company  to  have  it  set  aside.  The  plaintiff  com 
pany  question  the  validity  of  the  license  because  the  defen- 
dant failed  (1)  to  publish  notice  of  his  application  in  the 
Boyal  Gazette ;  and  (2)  to  file  a  written  application  for  the 
areas  in  question  in  the  Crown  Lands'  Office;  and  they 
claim  the  right  under  chapter  61  of  the  Consolidated  Sta- 
tatutes  (1)  to  have  the  defendant's  license  set  aside;  and 
•(2)  to  have  a  license  granted  to  them,  or  to  have  their  names 
substituted  in  the  present  license  for  that  of  the  defendant. 

Let  me  deal  first  of  all  with  the  locus  standi  of  the  plain- 
tiff company  under  chapter  61.  Before  the  passing  in  1883 
of  the  Act  which  now  stands  as  chapter  61  of  the  Consoli- 
dated Statutes,  the  procedure  to  set  aside  a  grant  or  license 
from  the  Crown  was  cumbrous  and  expensive.  The  only 
remedy,  so  far  as  I  can  ascertain,  was  by  information  of 
Intrusion  filed  ex  officio  by  the  Attorney  General,  or  at  the 
instance  of  a  relator,  or  by  writ  of  Scire  Facias.  The  reason 
for  the  passing  of  the  Act  of  1883,  as  gathered  from  the 
preamble,  was  the  difficulty  aud  uncertainty  which  attended 
the  trial  of  questions  touching  the  validity  and  regularity  of 
grants,  licenses  and  leases  of  Crown  lands,  and  its  advan- 
tages, as  compared  with  former  practice,  will  appear  from  a 
glance  at  its  principal  sections.  The  effect  of  this  Act  was 
to  give  to  persons  who  were  desirous  of  litigating  questions 
touching  the  validity  of  Crown  grants,  the  same  rights  and 
remedies  as  were  possessed  by  ordinary  suitors  in  proceed 
ings  relating  to  deeds,  contracts  or  documents  other  than 
drown  grants,  and  to  substitute  the  equity  practice  of  the 
Supreme  Court,  prior  to  the  Judicature  Act  of  1889;  for  the 
intricate  and  expensive  practice  by  information  or  scire 
jacias.  Under  section  3  the  Attorney  General  must  have 
notice  of  the  commencement  of  all  proceedings  under  the 
Act,  and  may  intervene  or  not  as  he  pleases,  and  under  sec- 
tions 2  and  4  the  Court  is  invested  with  jurisdiction  to 
grant  relief  upon  the  broadest  equitable  principles.  Under 
section  7  each  party  has  the  same  right  of  appeal  to  Her 
Majesty  in  Council  as  in  other  cases,  and  under  section  8  it 
is  provided  that  the  Act  does  not  take  away  any  right  or 
remedy  vested  in  any  person  before  its  passing. 

I  refer  to  the  provisions  of  chapter  61  in  detail  in  order 
that  I  may  deal  with  a  contention  that  was  strongly  urged 
by  counsel  for  the  plaintiff  company.  Shortly  stated  the 
contention  was  this.    Admitting,  for  the  sake  of  argument, 
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plaintiff  company  were  able  to  show  sufficient 
:o  justify  the  Court  in  setting  aside  the  defendant's 
ut  were  unable  to  show  sufficient  grounds  to  justify 
t  in  holding  that  they  were  themselves  entitled  as  of 
i  license  for  the  areas  in  question,  it  was  contended 
still  had  a  right,  notwithstanding  the  fact  that  they 
themselves  entitled  to  a  license,  to  have  the  defen- 
ense  set  aside.  In  other  words,  the  plaintiff  com- 
up  the  fabled  policy  of  the  dog  in  the  manger  as 
round  for  equitable  relief.  In  effect  they  say,  we 
how  any  right  in  ourselves  to  the  license,  but  if 
i  we  can  show  that  the  defendant,  as  between  him 
Crown,  has  no  right  to  it.  and  therefore  we  have 

in  the  present  proceedings  to  a  decree  to  have  it 

The  plaintiff  company  base  their  contention  on 

ling  of  section  2,  which  gives  any  person  claiming 

7?i  interest  in  any  lands  affected  by  a  Crown  grant 

to  prefer  a  petition  to  the  Court,  setting  forth  the 
F  his  claim  and  the  relief  that  he  prays,  and  of  sec- 
hich  gives  to  the  Court  wide  powers  of  relief.  They 
at  because  under  section  2  they  claim  to  have  an 
in  the  areas  in  question,  and  are  entitled  to  prefer 
i)  for  relief,  they  have  a  locus  standi  which  gives 
'  right,  upon  the  assumption  above  stated,  to  a  de- 
set  aside  the  defendant's  license.  I  cannot  agree 
*  contention.  The  questions  at  issue  in  this  action 
decided  upon  a  consideration  of  the  equities  exist- 
een  the  plaintiff  company  and  the  defendant.  If 
i tiff'  company  can  show  that  upon  a  consideration 
equities  they  are  entitled  to  relief  they  will  have 

but  if  they  fail  in  this  they  cannot  be  allowed  to 
»r  take  advantage  of  any  equities  which  may  exist 
ween  the  defendant  and  the  Crown.  To  permit 
do  so  would  be  to  shut  our  eyes  to  two  well-recog- 
[d\  principles.  It  has  always  been  held  that  a  tres- 
i  possession  has  a  good  title  against  the  attempts  of 

trespasser  to  obtain  possession,  and  the  second  tres- 
mnot  set  up  in  his  own  favor  the  title  of  the  real 
:  the  property.  In  the  present  case  the  defendant 
a  much  stronger  position  than  the  trespasser  in  pos- 

He  holds  a  license  which,  so  far  as  the  plaintiff 
r  has  the  right  to  shew  to  the  contrary,  is  valid,  and 
are  any  questions  between  him  and  the  Crown  in 
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relation  to  his  right  to  the  possession  of  the  areas,  they  can 
only  be  taken  advantage  of  by  the  Crown.  The  other  prin- 
ciple to  which  I  refer  is  that  every  action  must  stand  or  fall 
upon  a  consideration  of  the  equities  between  the  parties  to 
the  action.  Here  the  Crown  has  not  availed  itself  of  its 
right  to  be  made  a  party  to  the  action.  In  effect  it  says  it 
has  granted  the  license  and  sees  no  reason  to  ask  for  any 
relief  in  connection  with  it.  If  therefore  the  plaintiff  com- 
pany is  unable  to  show  any  right  to  specific  relief  against 
the  defendant,  the  present  action  must  fail. 

This  brings  me  to  the  consideration  of  the  most  important 
point  in  the  case,  namely,  the  claim  of  the  plaintiff  company 
to  have  the  defendant's  license  set  aside  and  a  license  for 
the  areas  in  question  granted  to  them.  The  plaintiff  com- 
pany in  support  of  this  claim  rely  (1)  upon  their  fulfilment 
of  what  they  consider  to  be  the  requirements  of  the  Crown 
Lands'  Act ;  and  (2)  upon  the  decision  of  this  Court  (the 
Chief  Justice  and  Emerson,  J.),  in  the  case  of  Crossjnon  r. 
Cater  &  Bell.  There  has  been  some  confusion  and  misap- 
prehension as  to  what  was  decided  in  that  case.  Sir  James 
S.  Winter,  K.  C,  stated  that,  as  he  understood  the  decision, 
the  Court  held  that  where  an  applicant  had  published  a 
notice  in  the  Royal  Gazette  of  his  intention  to  apply  fur  a 
license  to  cut  timber  over  a  defined  area,  and  had  fulfilled 
the  other  requirements  of  the  Crown  Lands'  Act,  and  the 
Governor  in  Council  afterwards  granted  a  license  for  the 
same  area  to  any  other  person,  the  Court  would  set  aside 
the  license  so  granted  and  order  that  a  license  for  the  area 
be  given  to  the  first  applicant.  I  must  confess  from  what 
I  know  of  the  case,  and  from  statements  made  in  the  course 
of  the  argument  of  the  present  action,  I  was  under  the  same 
impression.  Later  on  in  the  argument,  however,  both  the 
Chief  Justice  and  Emerson,  J.f  explained  that  the  impres- 
sion held  by  Sir  James  Winter  was  incorrect,  and  stated 
there  had  been  no  decision  upon  the  point  referred  to,  and 
that  the  case  of  Crossman  v.  Cater  <£  Bell  had  been  decided 
upon  entirely  different  grounds.  This  being  so,  the  ques- 
tion now  comes  before  the  Court  for  the  first  time  for  deci- 
sion. There  has  been  a  great  deal  of  argument  over  this 
point,  but  it  seems  to  me  that  it  is  not  difficult  to  decide,  if 
the  facts  connected  with  the  granting  of  the  licenses  to  both 
parties  are  kept  in  view.  Without  so  deciding,  I  will  assume 
in  favor  of  the  plaintiff  company  that  all  of  the  preliminary 


GLENWOOD  LUMBEE  CO.  *.  PHILLIPS.      453 

-steps  taken  by  them  in  making  the  application  and  pub- 
lishing notice  were  correctly  taken  in  accordance  with  the 
Crown  Lands'  Act  Then  the  applications  of  the  plaintiff 
-company  for  the  four  areas  are  brought  before  the  Governor 
in  Council,  and  in  this  connection  it  seems  to  me  that  it 
makes  no  difference  whether  they  are  regarded  as  one  appli- 
-cation,  or  as  four  separate  applications.  Two  of  the  areas 
applied  for  are  refused,  and  the  remaining  two  are  granted 
to  the  plaintiff  company.  Had  the  Governor  in  Council  the 
right  to  refuse  to  accede  to  the  application  of  the  plaintiff 
•company  ?  If  so,  there  will  be  no  necessity  to  make  any 
further  enquiry,  as  upon  the  answer  to  this  question  the 
whole  case  turns.  In  my  opinion  the  right  of  the  Governor 
in  Council  to  refuse  the  application  is  absolute.  Having 
exercised  that  right,  can  his  decision  be  reviewed  in  this 
Court  ?  I  think  not.  To  hold  otherwise  would  be  to  give 
an  applicant,  who  had  correctly  taken  the  preliminary  steps 
in  making  his  application,  a  sort  of  vested  interest  in  the 
areas  applied  for,  and  he  could  come  to  the  Court  to  com- 
pel the  Governor  in  Council  to  issue  the  license  to  him. 
After  a  careful  study  of  the  sections  referring  to  the  grant- 
ing of  licenses  to  cut  timber,  the  conclusions  I  come  to  are 
{1)  that  the  Governor  in  Council  may  refuse  any  application 
for  a  liceuse  to  cut  timber;  (2)  that  such  refusal  is  Html, and 
not  subject  to  review  by  this  Court ;  and  (3)  that  the  appli- 
<Mtion  for  the  areas  now  held  by  the  defendant  having  been 
properly  refused  by  the  Governor  in  Council,  there  are  no 
equities  between  the  plaintiff  company  and  the  defendant 
that  would  justify  the  Court  in  disturbing  the  defendant  in 
possession  of  the  areas  for  which  he  holds  a  license  This 
being  so,  the  present  action  must  fail.  One  other  point  may 
be  noticed.  I  have  held  that  the  plaintiff  company  has 
shown  no  right  at  law  or  in  equity  to  the  relief  for  which 
which  they  ask.  I  also  think  that  if  they  had  shown  such 
a  right,  they  would  have  been  estopped  by  their  own  con- 
duct from  obtaining  such  relief.  The  plaintiff  company  ap- 
plied for  four  areas,  and,  as  far  as  I  can  gather  from  the  evi- 
dence, they  were  aware,  at  the  time  they  accepted  their 
license  for  the  two  areas,  that  the  remaining  two  had  been 
granted  to  the  defendant.  Notwithstanding  this,  they  ac- 
cept the  license  for  the  two  areas  without  protest,  and  no 
word  of  complaint  is  heard  from  them  until  after  they  are 
sued  by  the  defendant  in  the  action  for  trespass.     They 
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admit  in  their  petition  that  on  Jan.  23rd,  1899,  they  were 
made  aware  that  the  license  had  been  granted  to  the  defen- 
dant (if  my  view  of  the  evidence  is  correct,  they  were  aware 
of  it  in  the  previous  month  of  November),  yet  they  take  no 
step  to  assert  what  they  consider  to  be  their  rights  until  the 
following  September.  This,  I  think,  would  be  sufficient  to 
estop  them  from  obtaining  relief  at  the  hands  of  the  Court. 

For  these  reasons  the  petition  of  the  plaintiff  company 
must,  in  my  opinion,  be  dismissed  with  costs :  and  the  plain- 
tiffs, Miller  &  Co.,  having  been  made  parties  at  their  own 
request,  must  pay  their  own  costs.  Let  a  final  decree  be 
entered  accordingly. 


PHILLIPS,  Kespondent,  GLENWOOD  LUMBER 
COMPANY,  Appellant. 

Court     April  2, 1901. 

Appeal— Evidence— License  to  cut  Umber—  Notice— Application— Consolidated 
Statutes,  c  IS,  sees.  51  and  71— Consolidated  Statutes,  c  51, 

To  an  action  of  trespass  to  recover  logs  cut  from  plaintiff's  lands  or  their 
value,  and  damages  for  their  detention,  the  defendants  pleaded  a  denial  01 
the  trespass  and  the  cutting,  and  a  denial  of  the  detention.  On  the  hear- 
ing before  the  trial  Judge,  the  defendants  contended  that  they  should  bfr 
allowed  to  give  evidence  under  their  defence,  that  the  plaintiff  had  not 
given  notice  or  made  the  application  required  by  Con.  Stat.,  cap,  13,  sees. 
61  and  71,  or  to  amend  their  defence  by  adding  a  special  plea,  so  that  such 
facts  might  be  received  in  evidence,  and  that  the  license  to  the  plaintiff 
should  be  set  aside  for  want  of  such  notice.  The  said  evidence  was  exclu- 
ded by  the  Judge,  and  judgmeut  was  directed  to  be  entered  for  the  plain- 
tiff.    Thereupon  the  defendants  appealed.    Upon  the  appeal  it  was 

i/eW— That  the  evidence  was  properly  excluded,  that  facts  showing  the  irre- 
gularity of  the  license  issued  by  the  Crown  could  not  be  specially  pleaded 
in  an  action  for  trespass  and  conversion,  and  that  the  license  could  not  be- 
set aside,  except  under  proceedings  taken  under  Con.  Stat.  c.  61. 

This  is  an  appeal  from  a  judgment  of  Morison,  J.  The 
action  was  taken  to  recover  logs  taken  by  the  defendants 
from  the  plaintiff's  land,  or  their  value,  and  damages  for 
their  detention.  The  defendants  in  their  defence  denied 
(1)  the  alleged  trespass  on  the  plaintiffs  land,  and  the  cut- 
ting of  the  logs ;  and  (2)  the  detention  of  the  logs.     On  the 
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bearing  before  Morisou,  J.,  who  also  acted  as  jury  in  the 
cause,  the  defendants  had,  subject  to  objection,  given  evi- 
dense  showing  that  the  plaintiff  had  not  complied  with  the 
terms  of  sections  51  and  71  of  chapter  13  of  the  Consoli- 
dated Statutes,  by  giving  notice  in  the  Royal  Gazette,  and  m 
making  the  application  for  a  license.  They  contended  that 
such  notice  aud  application  were  conditions  precedent  to  the 
issuing  of  the  license  by  the  Crown,  and  that  the  license  to 
the  plaintiff  should,  under  the  circumstances,  be  set  aside. 
They  further  contended  that,  as  they  had  given  the  notice 
and  made  the  application  as  prescribed,  they  should  be  de- 
creed to  be  entitled  to  the  lands  in  question.  The  Judge 
after  consideration  excluded  such  evidence,  and  gave  judg- 
ment for  the  plaintiff  for  the  logs  taken  by  the  defendants. 
The  defendants  thereupon  applied  to  the  Court  to  have  the 
judgment  set  aside,  and  for  judgment  to  be  eutered  for  them, 
or  for  a  re-hearing. 

Cpon  the  argument  the  defendants  contended  that  the 
Judge  at  the  trial,  under  the  pleadings,  should  not  have  ex- 
cluded the  evidence  put  in  to  prove  that  the  plaintiff  had 
not  given  the  notice  in  the  Gazette,  and  had  not  made  the 
application  required  by  sections  51  and  71  of  Con.  Statutes, 
chapter  13,  and  that  if  necessary  he  should  have  given  leave 
to  the  defendants  to  amend  their  defence,  so  that  such  evi- 
dence might  be  received.  They  asked  leave  to  amend  their 
defence  by  the  addition  of  the  following  as  paragraphs  3,  4, 
5,  6,  7,  and  8,  that  is  to  say : — 

"  3.  The  land  described  in  paragraph  1  of  the  statement 
of  claim  was  not  the  plaintiff's  land. 

"  4  The  trees  alleged,  in  said  paragraph  1  of  the  state- 
ment of  claim,  to  have  been  cut  by  the  defendants,  were  not 
the  plaintiff's  trees. 

"  5  The  logs  alleged,  in  paragraph  2  of  the  said  statement 
of  claim,  to  have  been  detained  by  the  defendant,  were  not 
the  plaintiff's  logs. 

"  6.  As  to  the  whole  of  the  Raid  statement  of  claim,  the 
defendants  further  say  that,  on  the  20th  day  of  January, 
A.  D  1899,  the  Governor  of  the  colony  in  Council  granted 
to  the  plaintiff  a  license  to  cut  timber  on  the  parcel  of  land 
described  in  paragraph  1  of  the  said  statement  of  claim  for 
a  term  of  21  years  from  the  said  date  of  said  license,  aud 


456       PHILLIPS,  Resp.,  GLENWOOD  LUMBER 
COMPANY,  Apft. 

that  before  the  said  date  the  plaintiff  had  no  claim  or  title 
to  the  said  land  or  to  the  trees  growing  thereupon,  nor  after 
the  said  date  except  under  and  by  virtue  of  the  said  license ; 
and  that  on  and  after  the  said  date  the  defendants,  not  being 
aware  of  the  grant  of  the  said  license  to  the  plain  tiff,  cut  down 
a  small  number  of  trees,  making  not  more  than  500  logs,  upon 
the  said  land,  and  afterwards  removed  the  same  to  a  river  ad- 
joining the  said  land,  ready  to  be  conveyed  to  their  lumber 
mill,  but  did  not  further  or  otheiwise  do  any  damage  to  the 
said  land,  or  convert  or  damage  the  said  trees  or  logs 

"  7  And  for  a  further  defence,  iu  addition  to  the  matters 
set  forth  in  the  preceding  paragraph,  the  defendants  say  that 
before  the  issue  or  grant  of  the  said  license  mentioned  in 
the  said  paragraph,  the  plaintiff  did  not,  nor  did  any  other 
person  on  his  behalf,  or  under  whom  he  derived  title,  make 
any  application  by  petition  in  writing  to  the  Governor  in 
Council  for  the  said  license,  or  tile  or  present  any  such  peti- 
tion iu  the  office  of  the  Minister  or  of  the  Department  of 
Agriculture  and  Mines ;  nor  did  the  plaintiff',  or  any  person 
on  his  behalf,  or  any  person  under  whom  he  derived  title, 
publish  in  the  Royal  Gazette  of  the  colony  any  notice  of  his 
intended  application  for  the  said  license,  either  for  one 
month  or  at  any  time  before  the  grant  of  the  said  license. 

"  8.  And  for  a  further  defence  the  defendants  say,  in  addi- 
tion to  the  matters  set  forth  in  the  preceding  paragraphs 
5  and  6,  that  before  the  issue  of  the  said  liceuse  to  the 
plaintiff  (to  wit,  on  the  29th  day  of  March,  A  D.  1898), 
the  defendants  caused  to  be  published  in  the  Royal  Gazette 
of  the  colony  a  notice  of  their  intended  application  to  the 
Governor  in  Council  for  a  liceuse  to  cut  timber  over  the 
said  land,  in  respect  of  which  the  said  license  was  granted 
to  the  plaintiff;  and  on  the  27th  day  of  May,  A.  D.  1898, 
the  defendants  filed  in  the  office  of  the  Department  and  of 
the  Minister  of  Agriculture  and  Mines  a  petition  in  writing 
in  due  form  to  the  Governor  in  Council,  praying  for  a  grant 
of  said  license  to  them,  and  the  said  notice  and  petition  were 
in  force  and  effect  up  to  and  at  the  time  of  the  grant  of  the 
said  license  to  the  plaintiff,  and  are  still  in  force  and  effect; 
and  the  defendants  claim  that  the  said  license  so  granted  to 
the  plaintiff  should  be  held  and  declared  to  be  void,  and 
that  it  should  be  ordered  and  decreed  that  the  defendants 
had  and  have  a  prior  right  and  claim  to  have  a  license  to 


IILLIPS,  Kksp.,  GLENWOOD  LUMBER      457 
COMPANY,  Appt. 

er  over  the  said  land,  and  that  such  license  be 
to  them,  or  that  the  name  of  the  defendants  be 
ed  for  that  of  the  plaintiff  in  the  Raid  license  so 
to  him." 

aIso  asked  leave  to  add  the  following  to  paragraph  7 : 

did  the  Governor  in  Council  one  month  before  the 
I  the  said  license,  or  at  any  other  time,  give  notice 
^oyal  Gazette  of  any  application  for  the  said  license, 
is  intention  to  grant  the  same  or  any  other  license 
I  to  the  area  in  question,  or  to  make  any  oilier  grant 
osition  thereof." 

itn\  K.  C,  and  McNeily,  K.  ft,  for  appellants. 
/•i's,  K.  C ,  and  Morine,  K.  C,  for  respondent. 


ril  J — The  judgment  of  the  Court  was  delivered  by 

sox,  J. : 

)on  the  defendants'  motion  for  leave  to  amend  his  de- 
)  by  the  addition  of  certain  paragraphs  thereto,  we  order 
leave  be  granted  to  amend  the  defen?e  by  the  addition 
airgraphs  3,  4  and  5.  We  are  of  opinion  that  the  de- 
ants  have  not  the  right  in  the  present  action  to  set  up 
vay  of  equitable  defence  or  otherwise  the  matters  con- 
ed in  paragraphs  6,  7  and  8,  and  the  amendment  to 
agraph  7.  The  evidence  sought  to  be  admitted  was  pro- 
ly  excluded  by  the  Judge  at  the  heaaing.  The  facts 
•posed  to  be  given  in  evidence  could  not  be  set  up  in  a 
kcial  plea  in  the  present  proceedings*  The  license  from 
i  Crown  could  not  be  attacked  in  this  action.  If  the  de- 
ldants  intended  to  rely  upon  the  special  facts,  they  should 
,ve  proceeded  under  chapter  61  of  the  Consolidated  Sta- 
les to  have  the  license  to  the  plaintiff  set  aside.  Upon 
\e  appeal  from  the  judgment  of  Morison,  J.,  we  order  that 
le  appeal  be  dismissed.  We  further  order  that  the  defen- 
ants  pay  the  costs  of  the  motion  for  leave  to  amend,  and 
he  costs  of  the  appeal. 


L 
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Emerson,  J.    May  14, 1901. 

Nuisance— Offensive  odours— Noises— Injunction. 

In  an  action  by  the  owner  and  occupier  of  a  dwelling-house  against  the  owner 
of  an  adjoining  stable,  complaining  of  offensive  odours  and  noises  from  the 
stable. 

Held— That  the  defendant  was  liable  in  damages  for  permitting  the  offensive 
odours  and  noises  to  penetrate  into  the  plaintiff's  house,  and  that  the  plain* 
tiff  was  entitled  to  an  injunction  to  prevent  a  repetition  of  the  same. 

The  plaintiff  is  the  owner  and  occupier  of  a  dwelling- 
house,  situate  on  Bell  street  in  St.  John's,  next  to  which  are 
built  a  stable  and  coach-house  of  the  defendant.  On  the 
12th  day  of  April,  1901,  the  plaintiff  took  action  against  the 
defendant  for  damages  for  offensive  smells  and  noxious  mat- 
ters  proceeding  from  the  said  stable  into  his  dwelling-house, 
and  rendering  the  same  damp  and  unwholesome,  and  for  noises 
made  by  the  stamping  of  defendant's  horses,  causing  annoy- 
ance and  inconvenience  to  the  plaintiff.  He  further  claimed 
an  injunction  against  a  repetition  of  the  same.  The  defen- 
dant denied  the  several  matters  complained  of.  The  trial 
came  on  before  Mr.  Justice  Emerson  without  a  jury. 

J.  W.  White  for  plaintiff 

The  Attorney  General  (Horwood,  K,  C.)  for  defendant. 

May  6, 1901. — Emerson,  J. : 

This  is  an  action  to  recover  damages  in  respect  of  an  alle- 
ged private  nuisance,  and  for  an  injunction  to  restrain  a  re- 
petition of  the  injuries  complained  of. 

The  defendant,  who  is  a  medical  practitioner  of  this  cityr 
isjthe  owner  and  occupier  of  a  stable  and  coach-house  on 
Bell  street,  and  the  plaintiff,  who  is  the  owner  and  occupier 
of  a  dwelling-house,  used  as  a  boarding  house  contiguous  ta- 
ttle defendant's  stable  on  the  same  street,  alleges  that  the 
defendant  wrongfully  permits  to  issue  from  his  stable  offen- 
sive smells  and  vapours,  which  are  diffused  into  plaintiffs 
house,  whereby  the  house  is  rendered  damp,  unwholesome 
and  uncomfortable ;  and  also  th<a  the  plaintiff  has  suffeied 
and  is  suffering  damage  and  inconvenience  from  noises  made 
by  the  stamping.  &c,  of  defendant's  horses  in  the  said  stable. 

The  only  defence  set  up  is  a  general  denial  of  the  several 
allegations  in  the  plaintiffs  statement  of  claim. 
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in  support  of  the  plaintiff's  case,  in  proof  before 
fleet,  that  shortly  after  the  fire  of  1892  he  leased 
?ner  of  Baine's  estate  the  land  on  Bell  street  on 
welling-house  is  erected;  that  about  two  year* 
Dr  Keegan  leased  the  adjoining  land  south  of 
mmenced  the  erection  of  the  stable  from  which 
nuisance  arises ;  that  the  plaintiff  protested  to 
t  of  Baine's  estate  and  the  Municipal  Council 
proposed  erection  for  the  purposes  for  which  it 
sly  designed,  as  calculated  to  interfere  with  his 
d  convenience,  and  the  value  of  his  house  and 
In  opposition  to  his  wishes  so  expressed,  the 
as  completed.  At  the  time  of  its  construction  he* 
h  Dr.  Keegan  that,  in  consideration  of  the  pay- 
J,  tho  contractor  should  be  permitted  to  build  the 
nst  his  wall ;  that  this  was  not  done,  but  instead 
s  wall  as  agreed  upon,  the  rafters  of  the  stable 
id  to  his  uprights,  and  the  southern  wall  of  his 
irae  the  northern  wall  of  tho  stable.  Dr.  Keegan 
table  for  four  or  live  years,  but  not  without  pro- 
time  to  time  by  the  plaintiff  to  the  Municipal 
id  the  owners  of  Baine's  estate,  of  which  they  were 
its ;  that  about  two  years  ago  the  defendant  pur- 
i  land  and  premises  upon  which  the  stable  is  erec- 
Dr.  Keegan,  and  has  since  that  time  occupied  it  as- 
nd  coaah-house ;  that  the  plaintiff  has  from  time 
yjected  to  the  noise,  dampness  and  bad  odour  which 
his  house  from  the  stable.  He  proves  that  he,  his 
d  boarders,  are  continually  disturbed  in  their  sleep- 
by  the  noises  of  the  stamping  of  the  horses  in  the 
at  the  disgusting  and  noisome  odours  penetrate  his 
from  the  stable,  odours  that  are  the  result  of  the 
from  the  horses  and  washings  from  the  stable 
lin  and  soak  under  the  stable  and  there  remain  in* 
it  pool  in  a  cellar,  an  old  unused  excavation  origi- 
cellar  of  a  dwelling  there  before  the  fire ;  that  this 
effluvia  is  increased  by  a  heap  of  manure  accumu- 
i  small  dump  in  the  rear  of  the  stable,  the  smell 
ch  enters  into  his  house  continually,  but  with  in- 
flect when  the  wind  is  from  the  south  and  south- 
t  the  defendant  has  taken  no  effective  precautions 
:t  him  against  these  noxious  smells  and  unwhole* 
>our8,  which  are  increasing  with  the  years,  varying 
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in  their  intensity  according  to  the  season,  being  less  in  win- 
ter, but  rising  in  their  discomfort  and  inconvenience  as  the 
weather  becomes  warmer.  Generally  his  evidence  is  fully 
^corroborated  by  his  witnesses,  one  of  whom  was  a  tenant 
living  in  part  of  the  house  for  the  past  several  months,  who 
left  in  consequence,  as  he  states,  of  the  dampness  and  noises 
xxjeasioned  by  the  proximity  of  the  stable  to  the  house. 

There  is  no  doubt  of  the  substantial  correctness  of  the 
evidence  of  the  plaintiff  and  his  witnesses  on  the  question 
of  the  noises  and  offensive  odours  penetrating  his  house 
from  the  defendant's  stable.  At  the  request  of  the  parties 
I  visited  the  house,  stable  and  premises  of  the  parties,  and 
while  it  was  there  apparent  that  the  defendant's  stable  and 
.coach-house  were  kept  in  as  cleanly  a  condition  as  it  is  de- 
sirable such  buildings  should  be  kept  in,  so  far  as  the  con- 
venience and  comfort  of  its  owner  and  his  servants  and 
horses  are  concerned,  the  conclusion  that  irresistibly  forced 
itself  upon  me  was  that  the  complaint  of  the  plaintiff  in 
this  case  was  well-founded.  It  is  true  that  some  provision 
has  been  made  for  carrying  off  the  washings  of  the  horses, 
but  there  can  be  no  doubt  that  the  accumulation  of  water 
mixed  with  manure  below  the  floor  of  the  stable  h:is  created 
and  will  continue  to  further  create  the  offensive  smells  of 
which  the  plaintiff  com  plains.  There  is  u  man  me  heap  at 
the  back  of  the  stable  well  calculated  of  itself,  from  its 
situation,  to  make  the  house  unbearable  as  a  human  habita- 
tion in  the  warm  season,  and  the  defendant's  building  is  so 
constructed  as  to  make  all,  even  the  slightest,  noises  from 
the  horses  audible  in  the  plaintiff's  house.  While  I  was 
visiting  the  plaintiff's  house  with  the  defendant's  solicitor, 
the  noise  of  the  defendant's  horses  was  heard  as  distinctly 
as  if  we  were  in  the  stable,  and  the  smell  in  the  plaintiff's 
cellar,  undoubtedly  coming  from  the  excavation  under  de- 
fendant's stable,  was  more  malodorous  than  that  described 
by  the  witnesses  This  odour  was  also  clearly  obtainable  in 
the  part  of  the  plaintiff's  house  through  which  I  passed, 
occupied  by  himself  and  his  family. 

The  defence  advanced  by  the  defendant's  evidence  and 
argument  of  counsel  did  not  in  material  points  controvert 
the  case  stated  for  the  plaintiff.  It  was  shown  by  the  de- 
fendant's evidence  that  the  stable  was  erected  at  the  time 
and  in  the  manner  stated  by  the  plaintiff,  and  that  the 
.stable  was  kept  as  cleanly  and  as  free  from  odours  as  it  is 
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possible  to  keep  stables  so  built  and  situated.  It  was  not 
attempted  to  contradict  the  plaintiff's  evidence  that  the 
noises  complained  of  existed,  but  Dr.  Harvey  admitted  that 
since  the  action  he  had  endeavoured  to  minimize  their  effect 
by  attempting  to  fill  up  the  space  between  the  uprights  of 
the  north  wall  of  plaintiff's  house  with  sawdust,  to  which 
the  plaintiff  had  objected.  (At  first  he  believed  he  was  the 
proprietor  of  this  wall,  but  upon  enquiry  it  appeared  that 
the  wall  was  wholly  built  by  the  plaintiff,  who  had  a  right 
to  make  the  objection,  as  the  placing  of  sawdust  between 
beards  so  likely  to  be  affected  with  damp,  would  be  highly 
injurious  to  his  house)  The  defendant  contended  that,  as 
the  stable  was  properly  sewered  and  as  clean  and  free  from 
noxious  smells  as  a  stable  could  be  or  any  stable  in  town 
was,  and  as  the  noises  were  such  as  are  natural,  or  may  rea- 
sonably be  expected  to  emanate  from  a  stable  where  horses 
are  kept,  :my  noise  and  smells  that  (lid  exist  could  not  be 
construed  to  be  a  nuisance;  that  if  any  smells  and  noises 
from  the  stable  peuetrate  the  plaintiff's  house  it  could  only 
be  because  of  the  insufficiency  or  imperfect  construction  of 
the  wall  dividing  the  two  buildings;  that  the  evidence  of 
the  plaintiff  showed  a  consent  by  him  to  the  user  of  the 
defendant's  building  as  a  stable,,and  that  as  long  as  it  was 
reasonably  so  used  he  could  not  complain  of  it  as  a  nuis- 
ance ;  that  ns  regards  the  charge  of  dampness,  there  was  no 
evidence  that  it  arose  from  the  stable,  that  it  was  more 
likely  to  have  been  produced  by  the  drainage  from  the 
higher  levels,  the  house  being  built  on  the  slope  of  a  hill. 

As  to  the  facts  in  controversy,  I  must  hold  that  the  plain- 
tiff has  fully  proved  his  statement  of  claim  that  offensive 
odors  and  noises  emanate  from  the  defendant's  stable,  and 
I  cannot  agree  with  the  defendant's  contentions  that  lie  is 
relieved  from  the  consequences  because  his  stable  is  as  clean 
as  any  other  stable  in  the  city,  or  that  if  the  odors  and 
noises  permeate  and  penetrate  the  plaintiff's  house  it  is  the 
duty  of  the  plaintiff  to  provide  walls  sufficiently  impene- 
trable, and  so  construct  his  dwelling  as  to  prevent  the 
smells  and  noises  from  reaching  him.  Sueh  a  doctrine  as 
that  is  contrary  to  principle  and  authority.  Sic  vtere  tuo  at 
non  olienum  Icedas :  (so  use  your  own  property  as  not  io  injure 
that  of  another),  is  a  maxim  of  our  common  law  so  grounded 
in  natural  justice  that  the  tendency  of  courts  has  always 
been  to  broaden  rather  than  narrow  its  application.    We 
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often  hear  it  asserted  that  a  man  can  do  as  he  likes  with 
his  own  property.  No  proposition  is  more  erroneous.  True, 
he  may  do  what  he  wishes  with  his  own  property  so  long  as 
he  does  not  injure  that  of  another,  but  as  noon  as  his  user  of 
his  own  property  is  in  excess  of  the  natural  and  ordinary 
course  of  enjoyment  and  results  in  material  injury  or  burden 
to  his  neighbour,  then  the  Court  will  grant  compensation  for 
the  injury  and  restraint  from  its  repetition.  How  far  Eng- 
lish Courts  would  go  in  the  direction  of  restraining  nuis- 
ances such  as  these  complained  of  was  not  so  well  settled 
half  a  century  ago  us  it  is  to-day,  but  the  recent  case?,  under 
the  particular  head  of  nuisances,  arising  from  noises  and 
odors  from  the  use  of  buildings  as  stables  in  close  proximity 
to  dwelling-houses,  have  clearly  established  by  direct  autho- 
rity that  such  interferences  with  health  aud  comfort  must 
be  held  to  be  a  nuisance.  Two  cases  need  only  be  men- 
tioned, Ball  v.  Bay,  L  B,8  Ch.  Jfil ;  aud  Broder  V  Saillard, 
L.  B.,  2  Ch.  D.  692. 

The  first  of  these  two  cases  (Ball  v.  Bay)  was  heard  in 
1872  in  the  Chancery  Division  before  the  Master  of  the 
Rolls  (Lord  Komilly),  who  dismissed  the  bill  for  an  injunc- 
tion on  the  grounds  of  the  hardship  to  the  defendant.  The 
plaintiff  appealed,  and  in  1873  the  Court  of  Appeal,  consist- 
ing of  the  Lord  Chancellor  (Lord  Selbourne)  Mellish  and 
James,  LJ  J.,  reversed  the  judgment  of  the  Master  of  the 
Soils  and  decreed  an  injunction,  with  an  enquiry  as  to  the 
damages  In  the  course  of  his  judgment  on  appeal  the  Lord 
Chancellor  said,  "  If  either  party  turns  his  house,  or  any 
portion  of  it.  to  unusual  purposes  in  such  a  manner  as  to 
produce  a  substantial  injury  to  his  neighbor,  it  appears  to 
me  that  that  is  not,  according  to  principle  or  authority,  a 
reasonable  use  of  his  own  property ;  and  his  neighbor  show- 
ing substantial  injury,  is  entitled  to  protection.  I  do  not 
regard  it  as  a  reasonable  or  as  a  usual  manner  of  using  the 
front  portion  of  a  dwelling-house,  in  such  a  street  as  Green 
street  that  it  should  be  turned  into  stables  for  horses ;  and 
if  it  is  so  used,  then  the  proprietor  is  bound  to  take  care 
that  it  is  so  used  as  not  to  be  a  substantial  annoyance,  de- 
trimental to  the  comfort  and  to  the  value  of  his  neighbor's 
property." 

Lord  Justice  Mellish  in  delivering  judgment  said,  "  I  en- 
tirely agree  with  what  has  been  said  by  the  Lord  Chancel- 
lor, that  when,  in  a  street  like  Green  street,  the  ground  floor 
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-of  a  neighboring  house  is  turned  into  u  stable,  we  are  not  to 
consider  the  noise  of  horses  from  that  stable  like  the  noise 
of  a  pianoforte  from  a  neighbor's  house,  or  the  noise  of  a 
neighbor's  children  in  their  nursery,  which  are  noises  wo 
must  reasonably  expect,  and  must  to  a  considerable  extent 
put  up  with  A  noise  of  this  kind,  if  it  materially  disturbs 
the  comfort  of  the  plaintiffs  dwelling-house,  and  prevents 
people  from  sleeping  at  night,  and  still  more  if  it  does  really 
and  seriously  interfere  with  the  plaintiff's  trade  as  a  lodging 
house  keeper,  beyond  all  question  constitutes  an  actionable 
nuisance  " 

In  1874  the  second  case  mentioned  (Broder  v  Saillard) 
was  heard  and  argued  in  the  Chancery  Division  before  Sir 
George  Jessel,  Master  of  the  Rolls.  The  substantial  facts 
were  very  similar  to  those  in  this  case  After  dealing  with 
the  plaintiffs  several  heads  of  complaint,  his  lordship  goes 
on  to  observe,  "  I  come  now  to  the  second  branch  uf  the  case 
— the  noise  It  is  very  hard  on  the  defendant,  who  is  a 
gentleman  with  three  horses  in  his  stable,  and  whose  horses 
do  not  appear  to  make  more  than  the  ordinary  noise  that 
horses  do,  if  he  is  not  to  be  allowed  to  keep  his  horses  in  his 
stable.  On  the  other  hand,  it  is  very  hard  on  the  plaintiffs 
if  they  ennnot  sleep  at  night,  and  cannot  enjoy  their  house 
because  the  noise  from  the  stable  is  so  great  as  seriously  to 
interfere  with  their  rest  and  comfort.  The  question  is,  on 
which  side  the  law  inclines  ?  If  his  neighbor  makes  such  a 
noise  as  to  interfere  with  the  ordinary  use  and  enjoyment  of 
,his  dwelling-house,  so  as  to  cause  serious  annoyance  and  dis- 
turbance, the  occupier  of  the  dwelling-house  is  entitled  to 
be  protected  from  it.  It  is  no  answer  to  say  that  the  defen- 
dant is  only  making  a  reasonable  use  of  his  property,  be- 
. cause  there  are  many  trades  and  many  occupations  which 
.are  not  only  reasonable  but  necessary  to  be  followed,  and 
which  still  cannot  be  allowed  to  be  followed  in  the  proximity 
•of  dwelling-houses,  so  as  to  interfere  with  the  comfort  of 
their  inhabitants.  I  suppose  a  blacksmith's  trade  is  as  ne- 
.cessary  as  most  trades  in  the  kingdom ;  or  I  might  take  in- 
stances of  many  noisy  and  offensive  trades,  some  of  which 
are  absolutely  necessary,  and  some  of  which  no  doubt  may 
not  only  be  reasonably  followed,  but  to  which  it  is  abso- 
lutely and  indispensably  necessary  for  the  welfare  of  man- 
kind that  some  houses  and  some  pieces  of  lard  should  be 
.devoted  ;  therefore  I  think  that  is  not  the  test.     If  a  stable 
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is  built  as  this  stable  is,  not  as  stables  usually  are,  at  some 
distance  from  dwelling-houses,  but  next  to  the  wall  of  the 
plaintiff's  dwelling-house,  in  such  a  position  that  the  tfoise 
would  actually  prevent  the  neighbors  sleeping,  and  would 
frighten  them  out  of  their  sleep,  and  would  prevent  their 
ordinary  and  comfortable  enjoyment  of  their  dwelling-house, 
all  I  can  say  is,  that  it  is  not  a  proper  place  to  keep  horses 
in,  although  the  horses  may  be  ordinarily  quiet." 

He  then  cited  the  case  of  Ball  v.  Ray,  above  referred  to 
and  quotes  with  distinct  approval  the  language  of  Lord  Jus- 
tice Mellish,  and  decreed  an  injunction  accordingly. 

In  this  case  having  before  me  such  overwhelming  evi- 
dence of  the  serious  annoyance  amounting  to  a  nuisauce  to 
the  plaintiff  and  his  family  proceeding  from  the  defendant's 
stable,  I  must,  under  these  authorities,  hold  the  defendant 
liable  for  damages,  which  I  assess  at  $25. 

I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  an 
injunction  to  restrain  the  defendant  and  his  servants  from 
keeping  or  suffering  horses  to  be  in  the  building  used  by 
him  as  a  stable  and  a  coach-house  as  to  occasion  any  nuis- 
sance  to  the  plaintiff,  his  family,  lodgers  or  tenants  residing 
in  his  house,  the  injunction  to  remain  in  abeyance  until  the 
first  of  June  next. 

Judgment  for  the  plaintiff  accordingly  with  costs. 
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Court.    May  18, 1901. 

Practice— Leave  to  appeal  to  His  Majesty  in  Council—Slay  of  execution— Royal 

Charter. 

The  defendants  tiled  a  petition  for  leave  to  appeal  from  the  judgment  of  the 
Court  to  His  Majesty  in  Council.  Subsequently  the  plaintiffs  applied  in 
Chambers  for  and  obtained  an  order  for  leave  to  issue  a  writ  of  delivery  in 
pursuance  of  the  judgment  The  defendants  appealed  from  such  order, 
contending  that  the  filing  of  their  petition  acted  as  a  stay  of  execution. 
They  also  applied  (1)  for  leave  to  appeal ;  (2),  for  au  order  that  the  plain- 
tiff give  security,  and  (3),  for  a  stay  of  execution 

Held— That  (1)  the  filing  in  the  Registry  of  a  petition  for  leave  to  appeal" 
does  not  operate  as  a  stay  of  execution  ;  (2),  the  filing  of  such  petition 
within  fourteen  days  after  judgment  is  a  compliance  with  the  terms  of  the 
charter ;  (3),  the  appellant  has  three  months  from  the  date  of  the  petition 
within  which  to  give  security  and  to  apply  to  the  Court  for  leave  to  appeal ; 
(4),  a  bond  by  three  persons  for  91,500  approved  by  the  Master  is  security 
to  the  satisfaction  of  the  Court ;  (5),  application  by  the  appellant  for  a 
stay  of  execution  must  be  made  to  the  Court,  and  (6),  a  bond  by  three 
persons  for  an  amount  to  be  approved  by  the  Master  is  good  and  sufficient 
security  on  the  part  of  the  respondents  for  the  due  execution  of  the  order 
of  His  Majesty  in  Council. 

This  is  an  application  (1)  for  leave  to  appeal  to  His  Ma- 
jesty in  Council  from  a  judgment  of  the  Court ;  (2)  for  an 
order  that  security  be  given  by  the  plaintiff'  for  the  per- 
formance of  such  order  as  may  be  made  upon  such  appeal, 
and  (3;  for  a  stay  of  execution.  The  facts  connected  with 
the  application  are  sufficiently  *et  forth  in  the  judgment  of 
the  Court 

Murine,  K.  C,  for  plaintiff. 
Winter,  K.  C,  for  defendants. 


Affy  c26. — The  judgment  of  the  Court  is  now  delivered  jis 
follows : — 

This  action  was  tried  by  Morison,  J.,  who,  on  the  29th  of 
August  last,  ordered  judgment  to  be  entered  for  the  plaintiff* 
for  the  return  of  521,979  feet  of  lumber  or  its  value  with 
$400  damages  and  for  costs.  The  value  of  the  lumber  was 
fixed  by  the  judgment  at  $3,600.  The  defendants  appealed 
to  the  full  Court  against  the  judgment  of  Morison,  J.,  and 
on  the  2nd  of  April  last  their  appeal  was  dismissed  witlii 
costs. 

30 
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On  the  10th  of  April  defendants  filed  a  petition  for  leave 
•to  appeal  to  His  Majesty  in  Council. 

On  May  3rd  the  plaintiff  applied  by  summons  to  Morison, 
.J.,  in  Chambers,  for  an  order  for  leave  to  issue  a  writ  of  de- 
livery under  Order  40,  Rule  1.  Upon  the  application  the 
defendants  contended  (1)  that  the  filing  of  their  petition  for 
leave  to  appeal  stayed  execution,  and  (2),  that  if  this  were 
not  so  execution  should  be  stayed  until  the  plaintiff  had 
given  security  in  accordance  with  the  Royal  Charter  to  abide 
the  judgment  of  His  Majesty  in  Council.  Morison,  J.,  made 
an  order  for  the  issue  of  execution,  and  held  that  sitting  as 
a  Judge  in  Chambers  he  had  only  power  to  deal  with  the 
question  of  the  issue  of  execution  under  Order  40,  and  that 
the  defendants,  if  they  wished  to  have  execution  stayed 
under  the  provisions  of  the  Royal  Charter,  must  make  their 
.application  to  the  Court 

From  this  order  the  defendants  appeal  to  the  full  Court 
*ipon  the  grounds  argued  by  them  before  Morison,  J.  After 
hearing  their  couusel  we  have  no  hesitation  in  dismissing 
the  appeal.  Under  Order  40,  Rule  1,  the  plaintiff  is  entitled 
upon  application  to  the  Court  or  a  Judge  for  an  order  for 
the  issue  of  a  writ  of  delivery.  The  filing  of  a  petition  for 
leave  to  appeal  to  the  Privy  Council  does  not  operate  auto- 
matically as  a  stay  of  execution,  and  any  application  for  a 
stay  of  execution  under  the  provisions  of  the  Royal  Charter 
must  be  made  to  the  Court.  If  the  Court  is  not  sitting 
{application  may  be  made  to  a  Judge  in  Chambers  under 
Ordei  50,  Rule  11,  for  a  stay  of  execution  pending  the 
making  of  an  application  under  the  Charter)  to  the  Court 

On  the  18th  of  May  the  defendants  moved  upon  their  pe- 
tition (1)  for  leave  to  appeal ;  (2)  for  an  order  that  security 
be  given  by  the  plaintiff  for  the  performance  of  such  order 
A8  may  be  made  by  the  Privy  Council ;  and  (3 1  for  a  stay  of 
execution. 

This  application  was  argued  at  considerable  length  on 
both  sides,  and  was  opposed  by  the  plaintiff  on  the  ground 
that  the  application  for  leave  to  appeal  had  not  been  made 
in  manner  and  form  within  the  time  required  by  the  Royal 
Charter.  After  giving  the  matter  careful  consideration  and 
looking  into  the  practice  followed  by  the  Court  upon  former 
-appeals,  we  think  that  injustice  would  be  done  if  we  refused 
to  accede  to  the  present  application.  It  has  been  the  prac- 
tice of  the  Court  for  many  years  to  permit  an  appellant  to 
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file  his  petition  within  fourteen  days  and  to  apply  to  the 
Court  as  soon  as  an  opportunity  offered.  No  objection  was 
made  to  this  practice  and  it  does  not  seem  to  have  preju- 
diced the  rights  of  either  of  the  parties.  This  being  so  we 
think  we  would  be  doing  an  injustice,  and  that  our  action 
would  be  contrary  to  the  spirit  and  intention  of  the  charter, 
if  we  now  depart  from  it.  The  ends  of  justice  will  be  better 
served  by  dealing  with  the  present  application  in  accordance 
with  the  practice  which  has  prevailed  for  so  long  and  by 
making  the  practice  clearer  and  more  definite  for  the  future. 

We  therefore  order  (1)  that  the  defendants  have  leave  to 
appeal  to  His  Majesty  in  Council  upon  entering  into  secu- 
rity to  the  satisfaction  of  the  Court  in  the  sum  of  fifteen 
hundred  dollars,  within  three  months  from  the  date  of  their 
petition,  for  the  prosecution  of  said  appeal  and  for  the  pay- 
ment of  all  such  costs  as  may  be  awarded  by  His  Majesty  in 
Council  to  the  plaintiff ;  (2)  that  the  plaintiff  have  leave  to 
carry  said  judgment  into  execution  upon  entering  into  good 
and  sufficient  security  in  the  sum  of  five  thousand  dollars, 
to  be  approved  by  the  Court,  for  the  due  performance  of 
such  judgment  or  order  as  His  Majesty  in  Council  shall 
think  tit  to  make  upon  such  appeal ;  (3)  that  until  security 
be  given  as  aforesaid  execution  be  stayed ;  and  (4)  that  the 
costs  of  this  motion  be  costs  in  the  cause. 

In  order  to  prevent  delay  and  to  guide  practitioners  in 
future  in  applying  for  leave  to  appeal  to  His  Majesty  in 
Council  we  make  the  following  observations  upon  the  pro- 
visions of  the  Royal  Charter : 

We  think  (1)  that  the  filing  in  the  Registry  of  a  petition 
for  leave  to  appeal  or  the  application  to  the  Court  upon  such 
petition  does  not  operate  as  a  stay  of  execution ;  (2)  that  the 
filing  in  the  Registry  of  a  petition  for  leave  to  appeal  within 
fourteen  days  next  after  a  judgment  shall  have  been  pro- 
nounced or  order  made,  is  a  sufficient  application  by  peti- 
tion to  satisfy  the  requirements  of  the  charter :  (3)  that  upon 
filing  a  petition  within  fourteen  days  as  above,  the  appellant 
has  three  months  from  the  date  of  petition  within  which 
to  complete  his  security  and  to  apply  to  the  Court  for  leave 
to  appeal ;  (4)  that  a  bond  signed  by  three  persons  for  the 
sum  of  fifteen  hundred  dollars  and  approved  by  the  Master, 
will  be  considered  security  to  the  satis/action  of  the  Court  for 
the  prosecution  of  the  appeal  as  required  by  the  Charter ; 
*5)  that  if  the  appellant  wishes  to  have  execution  stayed  he 


468       PHILLIPS  v.  GLENWOOD  LUMBER  CO. 

must  make  an  application  to  the  Court  upon  notice  of 
motion  ;  (6)  if  the  Court  shall  direct  the  judgment  or  order 
appealed  from  to  bo  carried  into  execution,  or  the  execution 
of  such  judgment  or  order  to  be  suspended,  that  a  bond 
signed  by  three  persons  and  for  an  amount  approved  by  the 
master  will  be  considered  good  and  sufficient  security  for  the 
due  performance  of  such  judgment  or  order  as  His  Majesty 
in  council  shall  think  fit  to  make  upon  the  appeal. 

These  observations  cover  all  the  points  that  arise  in  any 
ordinary  application  for  leave  to  appeal.  They  preserve  the 
rights  of  both  appellants  and  respondents  under  the  Char- 
ter, and  furnish  a  clear  and  definite  practice,  which,  if  fol- 
lowed in  future,  will  avoid  the  delay  and  expense  which 
have  been  occasioned  in  the  present  case. 

By  way  of  illustration  let  us  state  seriatim  the  steps  to  be 
taken  in  making  an  application  for  leave  to  appeal  if  the 
observations  above  made  are  followed.  Under  our  practice 
any  person  who  obtains  a  judgment  has  a  right  to  immediate 
execution,  but  the  Court  or  a  Judge  may  for  sufficient  cause 
stay  execution,  (Order  38,  Bule  11).  The  first  step  for  the 
appellant  to  take  is  to  file  a  petition  in  the  Registry  within 
fourteen  days  next  after  the  judgment  has  been  pronounced 
or  order  made.  If  the  appellant  does  not  wish  to  have  exe- 
cution stayed  the  next  step  he  must  take  is  to  have  a  bond 
executed  by  three  persons  for  the  sum  of  $1,500  and  appro- 
ved by  the  Master.  Then  within  three  months  from  the 
date  of  petition  he  must  apply  to  the  Court  upon  notice  of 
motion  for  leave  to  appeal.  If  leave  to  appeal  is  granted 
the  record  is  prepared  by  the  Registrar  and  transmitted  to 
the  proper  officer  of  the  Privy  Council. 

If  however  the  appellant  wishes  to  have  execution  stayed, 
his  first  step,  after  filing  his  petition,  would  be  to  apply  to- 
the  Court  upon  motion  for  a  stay  of  execution  If  the  Court 
is  not  sitting,  or  will  not  be  sitting  within  a  short  time,  and 
if  the  appellant  fears  that  in  the  meantime  his  rights  will 
be  prejudiced  by  the  delay,  his  proper  course  would  be  to 
apply  to  a  Judge  in  Chambers  under  Order  SO,  Rule  11,  for 
a  temporary  stay  of  execution  pending  the  hearing  of  his 
motion  to  the  Court  under  the  provisions  of  the  Charter. 
At  the  hearing  of  the  motion  for  stay  of  execution  the  Court 
would  either  (1)  direct  the  judgment  or  order  to  be  carried 
into  execution  upon  good  and  sufficient  security  being  given 
for  the  due  performance  of  such  order  as  His  Majesty  in 
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^Council  should  think  fit  to  make  upon  the  appeal,  or  (2)  di- 
rect the  execution  to  be  suspended,  pending  the  appeal,  upon 
the  like  security. 

The  course  of  procedure  outlined  above  seems  to  us  to  be 
-clear,  consistent  and  convenient,  and  if  followed  in  future 
will  render  an  application  for  leave  to  appeal  to  His  Majesty 
in  Council  a  very  simple  and  inexpensive  matter. 


PURCHASE  v.  PITMAN. 
Morison,  J.    June  12,  1901. 

Execvior— Legacy— Account— Wilful  default. 

A  testator  by  his  will  directs  a  ram  of  9900  to  tr  paid  to  his  niece,  and  leaves 
aii  estate  sufficient  to  meet  same.  The  executor  is  guilty  of  wilful  default 
in  not  paying  the  legacy.    Upon  proceedings  to  compel  payment 

Held— That  the  executor  was  personally  liable  for  payment  of  interest  upon 
the  legacy  at  6  per  cent  per  annum  from  one  year  after  the  death  of  the 
testator,  together  with  the  costs  ot  action. 

The  plaintiff  is  a  legatee  under  the  will  of  Robert  Pur- 
chase, late  of  Latnaline,  deceased,  who  died  on  or  \\\\w\v.  the 
7th  day  of  January,  1895,  and  of  whose  will  probate  was 
granted  to  the  defendant  on  the  10th  day  of  May,  1897. 
The  plaintiff  on  several  occasions  applied  to  the  defendant 
executor  for  the  payment  of  the  legacy  of  $300  due  her, 
but  without  avail.  On  the  8th  day  of  January  last  she 
commenced  proceedings  in  the  Supreme  Court  to  compel 
the  filing  of  an  account  by  the  executor,  and  the  payment 
of  the  legacy.  The  defendant  did  not  appear  to  the  writ. 
On  the  11th  day  of  March  an  account  was  ordered.  After 
considerable  delay,  which  gave  rise  to  proceedings  in  con- 
tempt, the  accounts  were  filed  These  accounts  showed  that 
there  was  sufficient  estate  left  by  the  deceased  to  meet  this 
legacy.  On  the  8th  day  of  June  the  plaintiff  obtained  a 
•summons  to  proceed  with  the  accounts. 

F.  D.  Lilly  for  the  plaintiff. 
The  defendant  did  not  appear. 
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MORISON,  J. : 

Robert  Purchase  died  iu  January,  1895  Probate  of  his 
will  was  granted  to  the  defendant  on  May  10,  1897.  Under 
said  will  a  sum  of  $300  was  bequeathed  to  plaintiff.  The 
account  filed  by  the  defendant  shows  that  the  testator  was 
possessed  of  sufficient  estate  to  meet  this  bequest  after  pay- 
ment of  the  debts  and  liabilities  of  the  testator. 

In  November  last  the  plaintiff,  through  her  solicitor,  ap- 
plied to  the  defendant  for  payment  of  the  bequest.  The 
defendant,  on  November  30th,  replied  that  he  would  be  in 
St.  John's  within  a  short  time,  and  would  then  attend  to 
the  matter.  Not  having  done  so,  the  plaintiff,  on  the  8ih  of 
January  last,  commenced  this  action  for  an  account  of  the 
estate  of  the  testator  and  payment  of  her  legacy  with  in- 
terest. The  writ  was  served  on  the  defendant  on  the  16th 
day  of  January.  The  defendant  did  not  appear.  On  the 
11th  of  March  Emerson,  J.,  ordered  the  defendant  to  leave 
in  Chambers  within  fifteen  days  after  service  of  order  his 
account  as  executor.  This  order  was  served  on  the  defen- 
dant on  the  23rd  of  March.  He  failed  to  leave  the  account 
as  ordered.  On  the  20th  of  April  the  defendant  was  served 
with  a  notice  of  motion  for  a  writ  of  attachment  for  con- 
tempt On  the  22nd  of  April  the  defendant  filed  his  ac- 
count, showing  that  a  portion  of  the  estate  of  the  testator 
consists  of  "  Amount  invested  in  freehold  property  in  Saint 
John's,  of  Withycombe's  estate,  $500."  Upon  enquiring 
into  the  account,  I  find  that  this  sum  of  $500  is  invested  in 
the  name  of  James  J.  Pitman,  a  brother  of  the  defendant, 
and  that  the  defendant  has  allowed  it  to  remain  so  for  four 
years,  and  has  taken  no  step  to  call  in  the  amount. 

Upon  these  facts  there  can  be  only  one  conclusion,  namely, 
that  the  defendant  has  made  wilful  default  in  the  perform- 
ance of  his  duties  as  executor.  He  seems  to  have  taken  no- 
trouble  in  the  matter,  and  to  have  paid  no  attention  to  the 
requests  of  the  plaintiff  for  the  payment  of  her  legacy, 
thereby  causing  her  unnecessary  expense  and  trouble  I, 
therefore,  order  that  the  defendant  do  pay  to  the  plaintiff, 
within  four  days  after  service  of  order,  the  amount  of  her 
legacy,  with  interest  thereon  at  the  rate  of  six  per  cent  per 
annum  from  one  year  after  the  death  of  testator,  and  that 
the  defendant  do  pay  the  costs  of  this  action.  These  cost* 
must  be  paid  by  the  defendant  personally,  and  not  out  of 
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the  estate  of  the  testator,  and  the  defendant  will  not  be 
allowed  any  costs  of  these  proceedings  out  of  the  estate* 
All  the  costs  of  the  present  action  have  been  occasioned  by 
the  default  of  the  defendant,  and  must  be  borne  by  him. 


GILLARD  v.  PITTS. 
Little.  C.  J.    Junk  13, 1901. 

Interest— Promissory  notes— Assignment  for  benefit  of  creditors— Deed  of 
arrangement— 58  Vic.,  cap.  9— Cons.  Statutes,  cap.  83,  sec.  13. 

A,  a  merchant  doing  business  in  St  John's,  was  heavily  indebted  to  the 
Union  Bank  at  the  date  of  its  suspension,  both  on  current  account  and 
upon  promissory  notes,  of  which  he  was  the  endorser  or  maker.  He 
assigned  for  the  benefit  of  creditors,  and  subsequently  entered  into  an 
arrangement  with  his  creditors,  under  which  the  latter  agreed  to  give  him 
time  for  the  payment  of  his  debts.  The  amount  of  the  current  account 
and  notes  wa&  placed  opposite  the  names  of  the  liquidators  as  the  sum  due 
them.  The  debts  were  paid  according  as  the  instalments  became  due. 
The  liquidators  of  the  bank  received  instalments  both  on  the  current  ac- 
count and  the  notes,  and  accepted  such  instalments  as  payment  on  the 
current  account,  but  claimed  that  they  were  entitled  to  interest  on  the 
notes,    Upon  action  taken  to  recover  such  interest — 

Held- That  they  were  not  entitled  to  interest 

The  plaintifls  are  liquidators  of  the  Union  Bank  of  New- 
foundland. The  defendants,  Pitts  and  Monroe,  are  execu- 
tors of  Moses  Monroe,  deceased.  The  defendant,  Bishop,  is 
the  surviving  partner  in  the  firm  of  M.  Monroe.  When  the 
Union  Bank  closed  its  doors  on  the  10th  day  of  December, 
1894,  the  bank  was  the  holder  of  certain  promissory  notes, 
of  which  the  said  firm  was  either  the  endorser  or  the  maker. 
In  consequence  of  the  confusion  and  disturbance  caused  by 
the  suspension  of  the  said  bank  and  its  sister  bank  in  Saint 
John's,  the  firm  of  M.  Monroe  found  themselves  unable  to 
meet  their  impending  liabilities.  Accordingly,  on  the  28th 
day  of  December,  1894,  they  assigned  all  their  estate  and 
effects  by  deed  to  Alfred  G  Smith,  as  trustee  for  the  benefit 
of  creditors.  On  the  30th  day  of  January  of  the  following 
year  a  deed  of  arrangement  was  entered  into  between  the 
said  firm  and  their  creditors,  to  which  the  trustee  (Smith) 
was  also  a  party,  by  which  the  creditors  agreed  to  give  time 
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to  the  said  firm  for  the  payment  of  the  sums  severally  due 
them.  There  was  at  this  time  due  by  the  said  firm  to  the 
said  on  bank  current  account,  $97,830 ;  on  promissory  notes, 
of  which  they  were  the  endorsers,  $12,935.90 ;  and  on  notes, 
of  which  they  were  the  makers,  $8,557-90  The  sum  written 
in  the  deed  of  arrangement  opposite  the  names  of  the  liqui- 
dators was  the  total  of  the  current  account  and  notes.  Sub- 
sequently the  said  M.  Monroe  died,  but  the  business  was 
•continued  by  the  defendant  (Bishop)  From  time  to  time, 
as  the  instalments  became  due,  the  trustee  paid  to  the  credi- 
tors the  amounts  severally  due  them  In  this  manner  the 
cebts  of  the  firm  were  discharged.  Along  with  the  other 
•creditors  the  liquidators  of  the  bauk  were  paid  the  principal 
both  of  the  current  account  and  the  notes  They  accepted 
auch  payment  in  full  for  the  current  account,  but  they 
claimed  that  there  was  still  due  them  interest  at  six  per 
cent,  on  the  notes.  On  the  5th  day  of  March,  1900,  they 
took  action  to  recover  the  sum  of  $1,999.43  as  interest  on 
the  said  notes.  The  defendants  disclaimed  liability.  The 
action  came  on  for  hearing  before  the  Chief  Justice. 

Greene,  K.  C,  for  plaintiffs. 
Morine,  K.  C,  for  defendants. 


July  25t  1901.— ImiA,  C.  J. : 

The  action  was  brought  to  recover  the  sum  of  $1,999.43, 
being  an  amount  of  interest  alleged  to  be  due  the  plaintiffs 
as  such  liquidators  on  certain  promissory  notes  made  by  the 
late  Moses  Monroe,  and  on  other  notes  endorsed  by  him  and 
cashed  by  the  said  Union  Bank  before  its  suspension 

The  statement  of  claim  sets  out  at  length  the  particulars 
of  the  grounds  of  plaintiff's  claim  and  the  questions  upon 
which  they  considered  they  were  entitled  to  a  recovery 
against  defendants  at  the  hands  of  the  Court. 

The  main  facts  as  set  out  in  the  pleadings  are  admitted 
to  be  substantially  correct  and  the  sole  issue  submitted  to 
the  consideration  of  the  Court  was  the  question  of  the  lia- 
bility of  the  defendants  to  pay  the  liquidators  the  amount 
of  interest  sued  for. 

It  was  not  found  necessary,  in  view  of  the  particularity  and 
sufficiency  of  the  pleadings,  to  supply  any  further  proof  in 
relation  to  the  history  of  the  transactions  between  the  par- 
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ties  beyond  the  evidence  of  three  witnesses,  briefly  given, 
jind  to  which  reference  will  be  made. 

It  appeared  then,  from  the  data  so  set  out,  and  from  the 
.circumstances  detailed  at  the  hearing  of  the  case,  that  the 
late  Moses  Monroe,  and  his  partner,  the  defendant,  Mr. 
Bishop,  under  the  style  and  firm  of  M.  Monroe,  conducted 
.and  carried  on  a  well-established  and  important  commercial 
business  and  were  extensively  engaged  as  general  supplying 
merchants  in  the  trade  of  the  colony. 

In  the  management  and  conduct  of  their  business  trans- 
actions and  to  meet  the  exigencies  of  the  trade  they,  as  is 
usual  and  customary  under  the  circumstances,  became  the 
drawers,  and  frequently  the  endorsers  of  notes  and  bills 
which  from  time  to  time  were  discounted  by  the  said  Bank. 
The  firm  of  Monroe  maintained  an  unquestioned  and  un- 
doubted Handing  in  all  of  its  trade  relations  from  its  estab- 
lishment <!<»\vii  to  the  year  1894.  The  credit  and  stubility 
of  almost  all  of  the  leading  mercantile  firms  in  the  Island 
weie  affected  at  this  time  by  the  suspension  of  the  Union 
and  Commercial  Banks  of  St.  John's  The  firm  of  Monroe, 
with  its  extensive  commercial  relations  was,  naturally,  se- 
riously affected  at  :he  time  by  the  collapse  of  these  two 
Institutions. 

It  appeared  from  some  of  the  proofs  put  in  evidence  that 
at  this  crisis  the  firm  was  indebted  to  the  Union  Bank,  on 
current  account,  to  the  extent  of  $97,830,  and  on  notes 
endorsed  by  Monroe,  there  was  found  to  be  a  liability  to  the 
amount  of  $12,935.90,  and  a  further  liability  as  maker  on 
notes  amounting  to  $8,557.90. 

In  this  critical  situation  the  firm,  on  looking  into  their 
affairs,  found  it  impossible,  if  called  upon,  to  meet  their  lia- 
bilities in  full,  and  as  some  of  the  notes  were  due  and  others 
had  only  a  short  time  to  mature,  determined  to  submit  their 
.condition  to  their  creditors.  Then  followed  the  execution 
of  an  assignment  by  the  firm  of  Monroe  to  Alfred  G.  Smith 
.(since  deceased),  as  trustee  of  all  their  stock  in  trade,  and 
chattels  of  every  kind,  to  be  held  by  him  in  trust  for  the 
benefit  of  the  creditors  of  the  firm. 

This  document  bears  date  the  28th  day  of  December,  1894, 
and  recites  the  circumstances  and  that  "the  firm  is  in  finan- 
cial difficulties  and  unable  to  pay  its  creditors  one  hundred 
cents  in  the  dollar  upon  demand,  and  that  it  was  proper 
.and  expedient  that  said  firm  should  assign  to  a  trustee  for 
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the  benefit  of  all  its  creditors."  Then  followed  the  usual 
provision  of  assignment  of  all  goods  and  chattels  of  the  firm 
to  the  trustee  to  be  held  by  him  on  and  for  the  trusts  and 
subject  to  the  powers  so  declared,  and  to  lell,  realize,  collect 
in  and  convert  the  estate,  lands,  stock  in  trade,  shipping 
and  debts  of  every  nature  belonging  to  the  firm  thereby 
assigned  at  such  time,  and  out  of  such  moneys  to  pay  and 
retain  all  costs  incidental  thereto,  and  in  the  next  place  to* 
pay  in  full  all  those  debts  of  the  firm  which  by  the  laws  of 
Newfoundland  aie  directed  to  be  paid  in  priority  to  other 
debts,  and  to  divide  the  residue  of  the  said  moneys  among 
the  creditors  rateably  in  like  manner  as  if  the  said  firm  had 
been  declared  insolvent  according  to  the  laws  of  Newfound- 
land on  the  day  of  the  date  thereof,  so  that  all  debts  which 
would  have  been  provable  against  the  estate  of  the  said  firm' 
in  insolvency  would  be  provable  in  like  manner  against  the 
estate  of  said  firm  under  said  deed ;  and  further,  that  if  the 
moneys  should  be  more  than  sufficient  to  pay  said  debts  in 
full  the  surplus  was  to  be  paid  to  the  firm.  This  formal 
document  appears  to  have  been  .duly  executed  and  its 
obligations  assumed  and  entered  upon  by  the  trustee  with 
the  full  knowledge  and  approval  of  the  creditors,  as  re- 
made apparent  by  the  execution  of  a  mutual  and  equally 
formal  document  by  the  parties  interested,  on  the  30th 
January,  1895.  Before  setting  out  the  particulars  of  this- 
agreement  it  is  proper  just  here  to  observe  that  a  statement 
of  the  assets  and  liabilities  and  general  affairs  of  the  firm 
had  been  submitted  to  the  creditors,  and  the  books  of  the 
firm  were  also  examined  by  some  of  them.  The  liquidators 
were  furnished  with  a  copy  of  that  statement 

In  this  statement  is  particularized  the  amount  stated  to- 
be  due  the  Union  Bank  on  current  account,  on  overdue  bills, 
bills  payable,  and  on  British  bills.  It  is  observable  that  no- 
mention  is  made  therein  of  any  indebtedness  to  the  bank  on 
account  of  interest  or  other  charge  on  foot  of  the  notes  or 
bills. 

After  having  had  an  apparently  full  opportunity  for  as- 
certaining the  condition  of  the  affairs  of  the  firm  and  the 
particulars  of  the  amount  of  its  liabilities,  the  last-named 
agreement  was  entered  into  by  the  trustee,  the  firm  uud  the 
creditors.  At  the  time  of  its  execution  the  amounts  due 
thejereditors,  respectively,  were  not  then  filled  in  or  parti- 
cularized, but  this  was  subsequently  done,  and  the  document 
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was  thus  perfected.  It  sets  out  with  the  statement  that  the 
firm  was  "  solvent,  but  in  consequence  of  the  recent  financial 
crisis,  was  then  unable  to  pay  its  creditors  one  hundred  cents 
in  the  dollar/'  and  by  deed  had  assigned  its  assets  to  Alfred 
6.  Smith,  in  trust  for  the  benefit  of  all  the  creditors  of  said 
firm,  and  that  it  was  agreed  thereby  that  time  should  be 
given  for  the  payment  of  the  amount  due  to  the  creditors 
respectively.  The  times  of  payment  were  then  thereby 
fixed  and  agreed  on,  and  the  firm  and  trustee  bound  them- 
selves to  the  payment  of  the  amounts  set  opposite  to  the 
names  of  the  creditors  executing  the  agreement. 

Accordingly,  the  amount  of  the  notes  then  due  and  un- 
paid was  covered  by  the  amount  set  opposite  the  names  of 
the  liquidators  affixed  to  this  agreement,  and  since  its  exe- 
cution, this  amount,  together  with  the  overdrawn  balance  on 
current  account,  has  been  liquidated  and  fully  paid  off. 

Such,  then,  were  the  conditions,  and  the  learned  counsel 
for  the  plaintiffs  during  the  hearing  strenuously  contended 
that  the  defendants  continued  to  be  and  were  still  liable  for 
interest  on  the  notes  falling  due  or  maturing  after  the  exe- 
cution of  these  deeds.  He  made  forcible  reference  to  the- 
fact  that  there  had  been  a  release  from  the  trustee  and  a 
re-assignment  to  the  firm,  and  that  the  agreements  in  ques- 
tion, so  far  as  they  affected  the  plaintiffs,  were  limited  en- 
tirely to  the  amount  due  on  the  current  account,  and  did 
not  include  the  interest  on  the  notes,  as  it  was  not  custom- 
ary or  convenient  in  such  banking  transactions  to  make  any 
charge  of  interest  until  the  notes  had  wholly  become  paya- 
ble or  were  fully  paid  off.  Further,  that  whilst  the  liquida- 
tors had  been  willing  to  forego  the  interest  on  the  current 
account-  it  was  unreasonable  they  should  relieve,  not  alone 
the  firm  as  the  makers,  but  also,  in  some  instances,  the  en- 
dorsers on  other  notes ;  that  there  always  was  an  interest 
account  on  notes  which  would  and  could  not  be  made  up 
until  the  notes  were  taken  up.  He  observed,  moreover,  that 
the  amounts  set  opposite  the  liquidators'  names  on  the  last 
agreement  had  been,  after  its  execution,  filled  in,  not  by 
them,  but  by  the  firm.  In  support  of  these  contentions, 
Mr.  Pinsent,  formerly  manager  and  accountant  for  the  liqui- 
dators, deposed  to  the  arrangement  entered  into  with  the 
late  Mr.  Monroe  in  December,  1894,  when  the  firm  was  in 
temporary  difficulties.  At  the  interview  on  the  subject  of 
his  indebtedness,  reference  was  not  made  to  the  interest  on 
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the  amount  owing  or  falling  due  on  notes,  but  it  was  agreed 
to  waive  interest  on  the  balance  due  on  the  current  account. 
Various  amounts  had  been  paid  in  from  time  to  time  on  ac- 
count of  the  notes.  He  knew  in  a  general  way  that  Monroe 
collected  from  the  makers  and  paid  the  sums  into  the  bank. 
The  universal  custom  was  to  collect  the  principal  first  and 
then  collect  the  interest.  When  Mr.  Bishop  called  for  the 
notes  the  bank  retained  them,  reserving  the  question  of  in- 
terest. Bishop  never  acknowledged  any  liability  fur  it — 
Newman  &  Co.  were  the  makers  of  one  or  two  of  the  notes, 
and  also  John  Munn  &  Co.  of  some  others  No  interest  was 
collected  on  these.  Munn  &  Co.  became  insolvent  and  had 
assigned,  and  iu  that  case  no  interest  was  collectable.  The 
bank,  under  such  circumstances,  did  not  charge  or  collect 
any  interest  on  the  notes  of  persons  who  had  assigned.  This 
rule  would  apply  generally  to  insolvent  estates.  The  other 
witness  was  Mr  Gillard,  one  of  the  liquidators,  who  deposed 
that  no  mention  was  made  about  the  interest  on  the  uotes 
in  the  negotiations  with  Mr.  Monroe.  The  conversations 
were  confined  to  the  current  account  and  its  payment  with- 
out interest 

Before  closing  his  case  plaintiffs  counsel  had   leave  to 

amend  his  pleadings  by  adding  a  statement  that  A.  G.  Smith 

had  ultimately  assigned  his  interest  as  sucli  trustee  to  the 

.defendant,  Bishop,  whereby  the  estate  of  Monroe  passed  into 

the  possession  of  Bishop,  as  surviving  partner. 

This  summary  covers  the  principal  grounds  upon  which 
the  plaintiffs  rested  their  claim. 

The  defence  was  then  entered  upon,  and  the  defendant, 
Bishop,  being  examined,  deposed  that  the  late  Moses  Monroe 
carried  on  the  negotiations  before  the  execution  of  the  as- 
signment to  Smith  and  before  entering  into  the  agreement 
of  January,  1895.  To  his  knowledge  no  distinction  was 
made  or  drawn  between  the  notes  and  the  current  account. 
When  he  finally  applied  for  the  discharge  of  the  trustee  the 
plaintiffs  and  the  other  creditors  assented  and  approved  of 
his  request.  In  January,  1896,  a  claim  was  made  for  inte- 
rest which  witness  repudiated.  That  was  the  first  time 
witness  heard  of  such  demand.  The  principal  amount  due 
on  the  notes  had  been  paid  by  the  firm.  In  a  number  of 
instances  in  which  the  firm  were  endorsers,  the  notes  were 
paid  direct  to  the  parties.  The  firm  did  not  collect  and 
pay  over  to  the  Bank  any  instalment  on  notes  endorsed  by 
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Monroe.  Interest  was  not  claimed  or  paid  to  any  of  the 
creditors  Harvey  &  Co.  and  Hearn  &  Co.,  for  instance,  took 
notes  so  endorsed  by  the  firm  and  no  interest  was  paid  or 
demanded.    All  the  notes  were  paid  off 

The  learned  Counsel  for  the  defendants  next  entered  upon 
his  argument  and  denied  all  liability  of  the  defendants,  either 
collectively  or  individually,  or  in  their  respective  character. 
The  plaintiffs  were  equally  bound  with  the  other  creditors 
who  signed  that  agreement  in  January,  1895,  whereby  time 
was  agreed  to  be  given  the  firm  for  the  payment  of  its  in- 
debtedness. That  indebtedness  had  been  ascertained,  agreed 
upon  and  finally  paid  off.  The  plaintiffs,  by  their  deeds  and 
by  their  acts,  confirmed  and  ratified  the  terms  of  the  deed 
of  trust,  and  from  the  statement  furnished  by  the  firm  were 
aware  of  its  financial  position  before  the  execution  of  the 
deed.  The  whole  transaction  was  equivalent  to  h  formal 
declaration  of  Insolvency  and  all  the  consequences  followed 
on  it  as  would  attach  to  such  a  declaration.  The  interest, 
therefore,  would,  cease  to  be  chargeable  after  the  date  of 
such  assignment.  The  deed  thus  executed  operated  as  an 
estoppel  to  the  claim  now  made  by  the  plaintiffs.  Autho- 
rities were  cited  in  support  of  the  exceptions  and  to  certain 
of  these  reference  will  hereafter  be  made. 

It  now  remains  for  me.  acting  as  judge  and  jury,  to  con- 
sider the  facts,  and,  applying  the  principles  and  rules  of  law 
governing  in  these  cases,  to  render  such  a  judgment  as  may 
he  warranted  under  the  circumstances. 

In  the  first  place,  then,  I  must  express  regret  that  the 
parties  had  not  at  the  time  of  making  or  entering  into  their 
agreement  (referred  to  as  the  deed  of  composition)  made 
express  mention  of  the  intended  charge  for  interest  on  the 
uotes  or  bills  then  outstanding.  However,  in  absence  of 
any  such  mention  and  to  t\x  the  position  of  the  parties  and 
ascertain  and  determine  on  their  rights  and  obligations,  re- 
sort must  be  had  to  the  deeds  and  the  contemporaneous 
memoranda  or  statements  received  in  evidence  during  the 
hearing  of  the  case.  The  question  raised  by  the  learned 
counsel  for  the  plaintiffs  as  to  the  defective  character  of  the 
proceedings  and  their  consequent  insufficiency  under  our 
laws  of  insolvency  does  not  present,  in  my  judgment,  suffi- 
cient grounds  upon  which  to  rest  the  exception  advanced  in 
the  course  of  his  argument  at  bar.  He  contended  that  an 
application  on  petition  should  have  been  made  to  the  Court 
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.or  Judge  under  the  provisions  of  section  43  of  our  Insol- 
vency laws,  in  order  to  make  it  efficacious  or  to  validate  the 
proceedings  under  these  deeds.  It  will  be  found,  however, 
that  under  section  13  of  these  laws,  p.  344,  set  out  in  our 
^Consolidated  Statutes,  such  an  assignment  as  the  present  is 
mentioned  and  provision  made  as  to  the  liability  of  a  trus- 
tee, and  for  the  distribution  by  him  of  the  proceeds  of  the 
estate  then  being  dealt  with.  The  present  deed  was  evi- 
dently drawn  in  view  of  these  provisions  Its  recitals  and 
operative  parts  are  sufficiently  explicit  and  express  to  enable 
one  to  readily  ascertain  the  condition  of  the  parties  and 
their  intentions.  Moreover,  the  statement  of  the  insolvency 
of  the  firm  is  accentuated  by  the  creditors  in  the  agreement 
of  composition  subsequently  entered  into  with  the  firm.  It 
is  hardly  necessary  to  dwell  on  this  exception,  but,  it  may 
be  stated,  that  the  House  of  Lords  in  a  judgment  in  a  case 
relating  to  insolvency  and  the  effect  of  composition  deeds, 
interpreted  the  words  "  become  insolvent "  to  mean  either  a 
notorious  or  avowed  insolvency  or  the  calling  of  creditors 
together  and  obtaining  time  or  terms  of  indulgence  or  of 
entering  into  a  deed  of  composition  with  creditors.  Under 
the  present  conditions  it  appears  to  me  the  course  followed 
by  the  parties  is  correct  and  in  consonance  with  the  spirit 
and  meaning  of  our  laws  of  insolvency. 

Counsel  next  excepted  to  the  efficacy  of  the  agreement  in 
that  the  amounts  claimed  to  be  due  each  creditor  so  signing 
the  document  were  filled  in  after  its  execution.  This  ex- 
ception will,  under  the  authorities,  be  found  untenable.  For 
instance.,  the  authority  cited  at  bar  by  defendant's  counsel, 
from  Robson  on  Bankruptcy*  P-  777 \  will  be  found  to  apply 
and  goes  much  further  in  validating  certain  deeds  than  the 
present  case  calls  for.  The  passage  thus  used  is  "  that  in 
the  case  of  composition  as  also  in  the  case  of  assignments 
for  the  benefit  of  creditors  generally,  it  is  not  necessary  that 
a  creditor  should  be  made  a  party  to  the  deed  by  name  or 
sign  it  in  order  to  have  the  benefit  or  be  bound  by  its  con- 
ditions. It  will  be  sufficient  for  this  purpose  if  by  any  act 
a  creditor  signifies  his  accession  or  assent  to  the  arrange- 
ment." In  this  instance  it  may  be  observed,  that  the  re- 
ceipts of  the  payments  made  to  the  bank  by  the  trustee  and 
firm  must  be  regarded  as  sufficient  acts  of  assent  and  con- 
firmation of  the  correctness  in  every  particular  of  the  con- 
tents of  the  agreement  entered  into  by  them  with  the  firm 
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as  their  debtors.  Then  we  have  to  dispose  of  the  contention 
that  the  plaintiffs  should  not  be  estopped  by  the  terms  of 
the  deed  from  claiming  und  recovering  accruing  interest  on 
these  notes  or  obligations,  although  the  assignment  was 
silent  on  the  subject,  and  plaintiffs'  evieence  showed  that 
the  preceding  negotiations  were  confined  to  the  current  ac- 
count and  to  the  interest  due  thereon. 

In  disposing  of  this  question,  I  may  dispense  with  any 
particular  discussion  of  the  points  advanced  and  commented 
on  by  counsel  at  the  argument,  and  confine  further  observa- 
tion to  the  principles  laid  down  in  our  authorities  on  the 
nature  of  such  contractual  relations  as  are  in  evidence,  and 
the  results  flowing  from  them.  It  must  be  remembered  that 
the  intention  of  the  parties  is  to  be  gathered  solely  from  the 
contents  of  their  written  undertakings  and  obligations.  It 
is  well  recognized  as  an  elementary  principle  in  the  law  of 
contracts  that  where  parties  have  entered  into  written  en- 
gagements with  express  stipulations  it  is  manifestly  desira- 
ble not  to  extend  them  by  implications,  the  presumption 
being  that  having  expressed  some  they  have  expressed  all 
the  conditions  by  which  they  intend  to  be  bound  under  that 
instrument.  German  v.  Legge,  8  B.  <k  C.  326 ;  Moorsom  v. 
Kymer,  2  M.  &  S.  316 ;  Cooke  v.  Jennings,  7  T.  R.  381 ; 
2  Bing  New  Comb,  555 ;  In  re  Baler's  Trusts,  L.  R.  10  Eg. 
.554-  By  these  and  a  number  of  other  reported  cases,  the 
rule  is  well  established  that  the  law  will  not  raise  an  im- 
plied promise  where  there  is  an  express  agreement  between 
.the  parties  In  this  connection  it  must  not  be  forgotten 
that  the  whole  amount  of  defendant's  indebtedness  was 
.stated,  and  appeared  at  the  time  of  the  arrangement,  in  the 
.statement  furnished  by  the  firm  of  its  assets  and  liabilities, 
.and  all  the  creditors  were^  made  aware  of  that  fact.  The 
.notes  due  and  accruing  were  also  particularized  in  it. 

By  the  provisions  of  the  assignment  in  trust,  and  the  con- 
.firmatory  terms  of  the  subsequent  deed  arranging  the  times 
for  payment  of  the  liabilities,  it  is  directed  that  the  proceeds 
.of  the  realization  of  the  assets,  after  the  payment  of  pre- 
ferential claims,  are  to  be  divided  rateably  according  to  the 
.amounts  of  the  respective  debts,  in  like  maimer  as  if  the 
firm  had  been  declared  insolvent.  The  mode  of  payment 
^places  all  of  the  ordinary  creditors  on  the  same  footing.  All 
»the  debts  and  liabilities  are  to  be  dealt  with  and  paid  off  on 
this  principle,  and  rest  on  the  same  basis.     No  private  ar- 
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rangement  or  understanding,  oral  or  written,  for  the  pay- 
ment of  anything  more  than  his  proportion  of  the  proceed* 
of  the  assets  can  be  paid  to  any  creditor.  No  preference, 
except  what  the  law  allows,  is  tolerated  or  permitted  in  the 
distribution  of  the  proceeds  of  the  assets.  This  is  the  in- 
variable rule  recognized  and  affirmed  in  a  long  line  of  judg- 
ments in  bankruptcy,  insolvency  proceedings,  and  in  ques- 
tions arising  under  composition  deeds  and  assignments  for  the 
benefit  of  creditors.  For  instance,  we  find  in  the  judgment 
delivered  in  the  case  of  Lewis  &  Jones,  If  B.  &  C,  p.  506,  the 
following  apt  reference  to  this  doctrine,  "  No  mere  oral  state- 
ment of  an  intention  to  reserve  remedies  against  third  parties 
will  be  sufficient  to  continue  their  liability  if  the  deed  itself 
is  sileut  on  the  subject."  In  Cockslwtt  v.  Bennett,  2  T.  R.r 
76H,  it  appeared  that  one  of  the  creditors,  before  he  entered 
into  the  deed  of  composition,  obtained  a  note  for  the  balance 
of  the  debt  due  him.  It  was  held  to  be  void.  Lord  Kenyon 
observed,  inter  alia,  in  delivering  his  judgment,  that  such  a 
contract  affected  all  the  creditors  by  rendering  abortive  what 
they  intended  to  do  for  the  debtor  or  insolvent  in-compro- 
mising for  their  debts.  Lord  Ashurst,  in  his  judgment  ob- 
served that  the  creditors  were  induced  to  enter  into  the  deed 
on  principle    .  .    and  in  order  to  discharge  the  debtors 

from  their  encumbrances.  If  they  had  not  thought  that 
such  would  have  been  the  effect  they  would  not  proUibly 
have  signed  the  deed,  but  each  would  have  endeavored  to 
obtain  payment  of  the  whole  of  his  debt.  Pronouncements 
to  the  same  effect  are  to  be  found  in  the  reports  of  the  fol- 
lowing cases: — Lenzeby*s  Policy,  L.  R.,  7  Ch.  D.  650 ;  In  re 
Roberts'  Trusts,  L.  R.  10  Eq.  402;  Spottiswood  v.  Stockdalc ; 
Cooper  T.  BrougJiam,  102. 

If,  then,  the  Courts  are  so  ri<*i<l  in  the  observance  of  this 
rule  in  questions  arising  under  such  circumstances  where 
the  arrangements  between  the  creditor  and  debtor  is  iu 
writing,  how  much  more  exact  and  emphatic  must  they  be 
in  enforcing  its  observance  in  a  case  like  the  present  ? 

The  liability  was  existent  at  the  time  of  the  execution  of 
the  deeds  in  question.  Any  express  mention  or  claim  for 
accruing  interest  on  the  notes  was  omitted  from  the  deeds. 
The  plaintiffs,  through  Mr.  Pinsent,  supplied  clear  and  in- 
telligent information  that  in  cases  of  assignment  for  the 
benefit  of  creditors  or  of  insolvency,  interest  ceased  to  be 
charged  against  parties  so  Jissigning  or  becoming  insolvent 
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Apparently,  such  rules  exist  elsewhere,  as  it  was  held  under 
the  operation  of  the  English  Bankruptcy  Act  that  the  term 
'debts  due"  was  held  to  be  read  in  the  larger  sense,  as  in- 
cluding all  liabilities  provable  in  bankruptcy,  so  that  the 
discharge  of  a  debtor  under  a  composition  or  scheme  of  ar- 
rangement may  be  as  complete  as  a  discharge  in  bankruptcy. 
Reference  on  this  position  may  also  be  made  to  the  judg- 
ments in  the  case  of  Williams  v.  Smithy  58  L.  Jy  Q.  JR.  21. 
The  evidence  of  the  defendant,  Bishop,  offers  a  full  denial 
of  liability,  and  his  position  as  assignee  from  the  trustee 
and  as  surviving  partner  of  the  firm  in  no  manner  attaches 
to  him  that  responsibility  urged  at  the  hearing  It  may 
further  be  noticed  that  the  deeds  specifically  provide  for  a 
release  to  the  firm  and  the  transfer  to  it  of  any  surplus 
money  remaining  in  the  hands  of  the  trustee  after  the  pay- 
ment of  the  debts.  All  of  these  debts  and  liabilities  were- 
fully  paid  off,  and  the  release,  I  presume,  was  accordingly 
given. 

The  claim,  therefore,  may  be  regarded  as  one  resting  on  a 
mere  implied  promise  of  the  debtor,  a  much  less  substantial 
ground  than  was  relied  on  in  the  cases  to  which  reference 
has  been  made.  Notwithstanding  the  result  of  this  action, 
we  must  recognize  the  fact  that  the  plaintiffs  no  doubt  en- 
tertained an  honest  belief  in  the  legality  of  their  claim,  and 
are  acting,  not  in  their  own  interest,  but  in  that  of  their 
beneficiaries. 

They  however,  in  my  judgment,  have  failed  to  establish,. 
either  in  law  or  in  fact,  a  right  to  recover  in  this  case  I 
therefore,  under  the  circumstances,  find  in  favor  of  the  de- 
fendants, and  direct  a  judgment  to  be  entered  accordingly 
with  costs. 
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Court.    June  27, 1901. 

Appeal— Interest— Consolidated  Statutes,  c,  9t. 

Upon  appeal  from  the  judgment  of  Emerson,  reported  on  p.  414, — 

Held— That  the  letters  written  by  the  plaintiff  to  the  defendant  Government 
were  a  sufficient  demand  of  payment  to  bring  this  case  within  the  statute. 

Held— That  upon  the  computation  of  interest,  the  said  judgment  should  be 
reversed. 

This  is  an  appeal  from  the  judgment  of  Emerson,  J.,  re- 
ported at  p.  414  of  the  Reports  of  the  Supreme  Court  for 
1900.  The  facts  of  the  case  arc  set  forth  in  the  said  judg- 
ement. 

Johnson,  K  C,  for  the  appellant. 

The  Attorney  General  for  the  respondent. 


Sept  9, 1901.— The  judgment  of  the  Court  (Little,  C.  J., 
and  Morison,  J.,)  is  delivered  by 

Morison,  J. : 

This  is  an  appeal  from  the  judgment  of  Emerson,  J. 

We  concur  with  the  learned  Judge  in  the  conclusions 
reached  by  him  as  to  the  nature  and  effect  of  the  agreement 
entered  into  between  the  parties.  We  think  with  him 
{1)  that  the  plaintiff  entered  into  an  express  agreement 
with  the  defendant  Government,  and  that  he  is  bound  by 
it;  and  (2)  that  under  his  agreement  the  plaintiff  was  to 
receive  the  same  remuneration  as  counsel  from  the  other 
provinces. 

We  differ  from  the  learned  Judge,  however,  in  the  view 
he  takes  of  the  plaintiff's  claim  for  interest.  In  our  opinion 
the  letters  written  by  the  plaintiff  to  the  defendant  Govern- 
ment on  March  26,  1878,  and  on  January  8,  18S6,  satisfy 
the  requirements  of  chapter  92  of  Consolidated  Statutes. 
We  also  think  that  the  plaintiff,  outside  the  statute,  is  en- 
titled to  interest  by  way  of  damages  for  the  wrongful  deten- 
tion by  the  defendant  Government  of  the  amount  due  to 
plaintiff. 

To  ascertain  the  amount  due  to  the  plaintiff  for  interest, 
-we  have  to  look  at  the  facts  of  the  case.  *  The  counsel  for 
the  other  provinces  were  first  paid  the  sum  of  $8000  each. 
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in  instalments  during  the  year  1877.  A  similar  amount  was 
paid  to  the  plaintiff  in  two  sums,  namely,  two  thousand  dol- 
lars on  July  3l8t,  1877,  and  six  thousand  dollars  on  May 
3l8t,  1878.  Subsequently  Mr.'Doutre,  one  of  the  Canadian 
counsel,  sued  the  Canadian  Government  and  recovered  an 
additional  sum  of  $8000  for  his  services,  together  with  in- 
terest and  costs.  This  judgment  was  affirmed  by  the  Privy 
Council  on  July  12,  1884,  and  following  upon  this  the  other 
Canadian  counsel  were  paid  the  sum  of  $8000  each.  The 
plaintiff  then  took  the  present  action.  Under  these  facts* 
we  think  the  plaintiff  is  entitled  to  interest  on  $6000,  at 
the  rate  of  6  per  cent,  per  annum,  from  March  26,  1878 
(the  date  of  his  notice  claiming  interest),  to  May  31,  1878 
(the  date  of  payment  of  first  instalment  of  first  $8000), 
amounting  to  $65.00 ;  and  to  interest  at  the  same  rate  on 
$8000  from  July  12,  1884  (the  date  of  judgment  of  Privy 
Council),  to  May  15,  1886  (the  date  of  the  payment  into 
Court),  amounting  to  $884.00.  From  this  must  be  deducted 
the  $400  paid  into  Court  by  the  defendant  Government  and 
token  out  by  the  plaintiff,  leaving  a  balance  due  to  plaintiff 
of  $549. 

Let  the  judgment  entered  by  Emerson,  J.,  for  the  defen- 
dant Government  be  set  aside,  and  let  judgment  be  entered 
for  the  plaintiff  for  $549  00  with  costs 


CABOT  STEAM  WHALING  CO.,  Limited,  v.  NEW- 
FOUNDLAND FISH  INDUSTEIES,  Limited; 
HAEVEY  v.  NFLD.  FISH  INDUSTEIES,  Limited. 

Little,  C.  J.    August  20,  1901. 

Companies—  Voluntary  winding-up  in  England— Proceedings  by  creditors- 
Application  for  a  stay. 

These  actions  are  taken  in  Newfoundland  against  an  English  Company  which 
is  being  wound  np  in  England,  and  the  company's  property  in  Newfound- 
land is  seized  in  these  proceedings  under  a  warrant  of  attachment.  Upon 
application  beiug  made  to  obtain  a  stay  of  these  proceedings— 

Held— That  the  Court  should  aid  the  winding-up  in  England  and  that  the  ac- 
tions should  be  stayed. 

The  actions  were  commenced  on   the  30th  day  of  July, 
1901.     Warrants  of  attachment  were  issued  on  the  same 
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date  and  the  defendants'  property  seized.  The  defendants 
subsequently  obtained  an  extension  of  time  to  appear  and 
plead.  They  thereupon  applied  by  motion  to  the  Court  for 
an  order  for  a  stay  of  the  proceedings  in  the  above  named 
actions  on  the  ground  that  the  defendant  company  was  in- 
corporated in  England  and  that  a  voluntary  winding-up 
thereof  had  been  determined  upon  at  a  meeting  of  share- 
holders, which  had  been  regularly  held  under  the  English 
Companies'  Acts,  1862  to  1898,  and  that  liquidators  had 
heen  appointed.  The  motion  was  heard  before  the  Chief 
Justice. 

Whiteuay,  K.  C,  for  the  plaintiffs,  contended  that  the  pro- 
ceedings in  England  could  not  affect  an  action  taken  in  this 
country ;  that  it  would  be  ultra  vires  for  the  Court  tc  stay 
the  proceedings  in  the  action  already  taken ;  and  that  no 
such  power  was  given  to  the  Court  under  the  English  Com- 
panies' Acts  or  under  the  local  Act. 

Morine,  K.  C,  for  the  defendants,  contended  that  the  Court 
should  act  ancillary  to  the  Courts  in  England,  and  that  the 
fact  that  the  winding-up  was  voluntary  made  no  difference. 


September  7, 1901.    Little,  C.  J. : 

These  actions  were  taken  for  the  recovery  of  moneys 
claimed  to  have  been  advanced  and  paid,  and  for  the  value 
of  goods  sold  to  the  defendant  company.  Copies  of  the 
writs  were  served  on  the  agent,  Shaddick,  on  the  31st  of 
July  last,  at  the  office  of  the  company  in  St.  John's.  War- 
rants of  attachment  were  taken  in  both  cases,  and  under 
these  the  factories,  machinery,  and  some  other  property  of 
the  defendant  company,  were  levied  on  and  are  held  by  the 
sheriff  under  the  attachments. 

The  motion  was  brought  on  for  hearing  on  the  6th  of 
August,  and  at  the  argument  it  appeared  on  affidavit  that 
the  defendant  company  was  registered  in  England  under  the 
Companies'  Acts,  1862,  with  its  head  office  and  directory  in 
London ;  that  the  company  was  being  wound  up  in  Englandr 
and  one  of  the  liquidators  was  expected  to  arrive  here  shortly 
to  collect  the  assets  and  look  after  the  interests  of  the  com- 
pany and  its  creditors  in  this  colony ;  a  reasonable  time  was 
therefore  asked  to  be  allowed  to  permit  of  the  company  being 
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fully  heard  on  the  claims  now  being  proceeded  with.  Hav- 
ing heard  counsel  for  the  parties  the  time  for  pleading  was 
enlarged  for  fourteen  days.  This  extension  of  time  having 
-expired,  a  second  application  has  been  made  for  an  injunc- 
tion, or  order,  to  stay  the  further  prosecution  of  these  actions 
on  the  grounds  and  for  the  reasons  set  out  in  the  affidavits 
and  proofs  now  filed  in  support  of  this  motion.  It  would 
appear  from  the  contents  of  these  documents  that  the  de- 
fendant company  was  incorporated  in  England  under  the 
Companies'  Acts,  and  that  the  registered  office  of  the  com- 
pany is  located  in  London,  where  all  of  thr  directors  reside 
The  company,  during  the  last  three  years,  carred  on  exten- 
sive operations  in  the  manufacture  of  artificial  fish  manures 
in  certain  localities  in  the  colony,  but  the  results  of  the 
enterprise  are  alleged  to  be  of  such  an  unsatisfactory  char- 
acter as  to  necessitate  the  winding-up  of  the  company.  To 
effectuate  this  object,  it  is  averred  in  the  affidavits  that  a 
general  meeting  of  the  company  was  held  on  the  24th  of 
July  last,  at  which  a  resolution  for  winding-up  was  proposed 
and  adopted,  and  which  subsequently  appears  in  an  issue  of 
the  London  Gazette,  now  filed  herein  with  affidavits  in  proof 
hereof.     The  published  notification  reads  as  follows  : 

"  In  the  matter  of  the  Companies'  Acts,  1862  to  1898, 
and  in  the  matter  of  the  Newfoundland  Fish  In- 
dustries (Limited). 

"  At  an  extraordinary  general  meeting  of  the  above  named 
company,  duly  convened  and  held  at  31  Lombard  street,  in 
the  city  of  London,  on  the  24th  day  of  July,  1901,  the  fol- 
lowing resolution  was  duly  passed :  That  it  has  been  proved 
to  the  satisfaction  of  this  meeting  that  the  company  cannot, 
by  reason  of  its  liabilities,  continue  its  business,  and  that  it 
is  advisable  to  wind  up  the  same,  and  that  accordingly  the 
company  be  wound  up  voluntarily,  and  that  Messrs.  Henry 
Greenall  of  Warrington,  and  Frank  Gardner  Fedden  of  32, 
Bucklersbury,  E  C,  be,  and  they  are  hereby  appointed  liqui- 
dators for  the  purposes  of  such  winding-up,  and  that  Messrs. 
Robert  Xuir,  E.  D.  Morgan  and  Charlis  Cummins  be,  and 
they  are  hereby  appointed  as  a  committee  of  inspection  to 
assist  them  in  the  winding-up. 

"  Dated  this  2nd  day  of  August,  1901. 

(Sgd.),  "  Geo.  Shaddick,  Chairman." 
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It  also  appears  on  the  affidavits  that  prior  to  the  publica- 
tion of  this  notice,  the  creditors  here  were  notified  by  the 
agent  of  the  company  of  the  steps  being  taken  by  the  direc- 
torate in  England,  and  a  notice  was  inserted  at  the  time  in 
one  of  the  local  papers  of  the  voluntary  winding  up  of  the 
company.  The  fact  therefore  of  the  existence  of  the  wind- 
ing-up proceedings,  under  the  Companies'  Acts  in  England, 
would  appear  to  be  sufficiently  established  under  the  proofs 
filed,  and  it  is  equally  evident  that  the  circumstances  was 
brought  to  the  knowledge  of  the  creditors  shortly  after  the 
issuing  of  the  attachments  in  these  proceedings. 

The  motion  was  strongly  resisted  by  counsel  acting  for 
the  attaching  creditors,  mainly  on  the  ground  of  the  absence 
of  jurisdiction  in  this  Court,  either  under  the  winding-up 
Acts  or  any  local  enactment,  irregularity  in  setting  out  in 
the  same  resolution  a  notice  for  winding-up,  and  the  appoint- 
ment of  liquidators  and  committee  of  inspection.  That 
there  were  substantive  and  distinct  proceedings,  and  shauld 
not  have  been  embodied  under  the  provisions  of  the  Acts  in 
one  resolution.  Reference  was  made  to  several  sections  of 
the  winding-up  Acts,  and  passages  from  the  text-books  on 
the  Acts  were  cited  in  support  of  the  contentions  of  the 
learned  counsel. 

The  application,  but  for  these  proceedings  in  England, 
would  be  devoid  of  any  novelty,  as  the  Court  has  repeatedly 
exercised  its  discretionary  powers  in  ordering  a  stay  of  pro- 
ceedings on  sufficient  grounds  being  shown,  or  that,  by  de- 
clining to  do  so,  an  unfair  advantage  might  be  gained  by  the 
plaintiff,  or  that  the  rights  of  a  defendant  or  others  might 
be  unduly  or  unjustly  prejudiced.  This  power  in  the  Court 
is  reserved  by  the  Judicature  Act  of  1889,  under  section  13, 
subsc.  5.  which  provides  that  "  nothing  .  .  shall  disable 
the  Court  from  directing  a  stay  of  proceedings  in  any  cause 

2  matter  pending  before  it,  if  it  shall  think  fit,  &c. ;  a  party 
all  be  at  liberty  to  make  application  by  motion  in  a  sum- 
mary way  for  a  stay  of  proceedings  in  such  cause  or  matter, 
either  generally  or  so  far  as  may  be  necessary  for  the  pur- 
poses of  justice,  and  such  order  shall  thereupou  be  made  as 
shall  be  just" 

This  being  the  rule  laid  duwn  for  my  guidance,  and  under 
which  I  am  asked  to  interpose  in  these  proceedings,  I  have 
concluded  that  under  the  circumstances  the  discretionary 
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power  ought  to  be  exercised  in  the  protection  of  all  inter- 
ested  in  the  company,  or  having  claims  against  it.  If  there 
were  not  a  stay  of  proceedings  granted,  judgment  would  in. 
due  course  be  obtained  against  the  company,  and  the  plain- 
tiffs, under  the  executions  which  they  might  cause  to  be 
issued,  have  the  amounts  of  their  judgments  fully  satisfied 
out  of  the  property  now  attached  in  these  suits.  Such  a 
result  would  not  only  be  manifestly  unfair  to  the  other  cre- 
ditors, whether  they  be  resident  in  England  or  elsewhere, 
but  it  would  place  our  Courts  in  direct  antagonism  with  the 
actions  or  proceedings  of  the  Courts  of  Justice  in  England, 
acting  under  the  provisions  of  these  Acts.  The  following 
passage  taken  from  the  judgment  delivered  in  the  case  of 
Ex  parte  Sdnde  B.  Co.,  L.  B.  9  Ch ,  page  568,  will  be  found 
to  have  a  direct  bearing  on  this  question : — 

"  The  winding-up  is  necessarily  confined  to  this  country. 
*  *  The  English  Act  of  Parliament  has  enacted  that  in  the 
case  of  winding-up,  the  assets  of  the  company  so  wound  up 
are  to  be  collected  and  applied  in  discharge  of  its  liabilities. 
That  makes  the  property  of  the  company  clearly  trust  pro- 
perty. It  is  property  affected  by  the  Act  of  Parliament 
with  an  obligation  to  be  dealt  with  by  the  proper  officer  in 
a  particular  way.  Then  it  has  ceased  to  be  beneficially 
the  property  of  the  company,  and  being  so  it  has  ceased 
to  be  liable  to  be  seized  by  the  execution  creditors  of  the 
company." 

These  observations  have  application  more  immediately  to 
the  assets  within  the  jurisdiction  of  the  Courts  in  England. 
As  to  the  effect  of  a  winding-up  there  on  assets  abroad, 
either  in  India  or  the  colonies,  and  on  the  powers  or  action 
of  the  courts  of  law  in  these  places  pending  the  winding-up 
proceedings  in  England,  we  find  a  pronounced  opinion  on 
these  subjects  set  out  in  the  judgment  of  Kay,  L.  J.,  in  the 
case  of  the  North  Atistralian  Territory  Company  v.  Golds- 
borough  &  Co.t  61  L.  T.,p  716.  The  learned  judge  observed 
that, — 

"  The  Australian  Courts  have  no  jurisdiction  to  wind-up 
an  English  company  in  this  country.  The  winding-up  in 
England  must  go  according  to  the  laws  of  England,  and  ac- 
cording to  the  law  of  corporation  which  is  a  corporation  in 
this  country  (England).     Therefore  any  order  made  by  Aus- 
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tralian  Courts  for  winding-up  in  Australia  would  merely  be 
ancillary,  just  as  in  the  converse  case  an  order  made  in  this 
-country  for  winding-up  an  Australian  company  conld  only 
be  ancillary  to  any  winding-up  in  Australia,  if  the  company 
were  an  Australian  one." 

This  case  was  cited  by  the  counsel  for  the  defendant  com- 
pany at  the  bar,  and  the  principle  laid  down  is  also  recog- 
nized in  the  judgment  reported  in  the  case  of  Ex  parte 
Interl.  Land  Credit  Co.,  22  L  T.9  p  45^.  It  was  the  matter 
of  the  compulsory  winding-up  of  an  English  company  trans- 
acting business  abroad.  Lord  Gifibrd  in  the  course  of  his 
judgment  observed  on  the  formation  of  Joint  Stock  Com- 
panies. &c.t  and  the  difficulty  that  formerly  existed  of  taking 
proceedings  against  them.  Then  he  observed  upon  the  Com- 
panies' Act  of  1862,  and  the  facilities  thereby  established 
for  the  winding-up  of  such  companies.  In  answer  to  obser- 
vations made  at  bar  in  relation  to  difficulties  that  would  be 
presented  to  the  carrying  out  of  the  order  of  the  Court 
abroad  he  observed,  inter  alia, — 

"  But,  besides  that  it  is  said,  that  although  I  make  this 
order,  recourse  will  probably  have  to  be  made  to  the  foreign 
courts.  But  according  to  all  the  principles  of  International 
Law,  the  foreign  courts  will  recognize  this  company  as 
having  originally  started  as  an  English  corporation,  and  the 
foreign  courts  will  recognize  this  winding-up  and  will  aid  in 
carrying  out  any  direction  that  will  be  given  under  this 
order." 

In  connection  with  this  pronouncement  mention  may  be 
made  of  the  ruling  ;is  laid  in  Emden  on  Winding-up,  p.  252, 
that  as  a  rule  the  first  appearance  of  the  advertisement,  de- 
termines, ipso  facto,  the  position  of  all  parties  and  must  be 
treated  as  a  notice  to  all  the  world.  It  is  usual  when  a 
petition  is  pending  to  apply  ex  parte  to  restraiu  further  pro- 
ceedings in  any  action  until  the  petition  is  heard  or  disposed 
of,  as  the  main  purpose  of  the  act  is  the  collection  and  dis- 
tribution of  the  assets  for  the  general  benefit.  The  judg- 
ment in  the  case  of  the  East  Kent  Shipping  Company  (LdJ, 
18  L.  T.,  at  page  TJ+D,  will  be  found  strongly  supporting  the 
foregoing  ruling  on  the  subject  of  jurisdiction  and  the  exer- 
cise of  the  discretion  of  the  Court  in  staying  proceedings  in 
actions  under  like  circumstances-     Any  further  observations 
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-on  the  regularity  or  otherwise  of  the  proceedings  in  England 
-on  the  winding-up  of  a  company  under  and  by  the  statuta- 
ble machinery  there  provided  for  the  purpose  would  not  at 
piesent  be  waranted  on  the  part  of  our  courts.  But  it  may 
be  observed  that  under  the  Acts  a  voluntary  winding-up 
where  regularly  proceeded  with,  is  just  as  effectual  as  if  it 
were  conducted  under  a  direct  order  of  court ;  it  is  statuta- 
bly  authorized  and  in  a  sense  conducted  by  the  compulsory 
force  of  the  Legislature. 

The  proceedings  in  their  result  are  somewhat  analagous  to 
the  operation  of  the  English  Bankruptcy  and  Insolvency 
Liw,  whether  the  winding-up  be  by  the  Court  or  subject  to 
its  supervision  or  voluntary,  and  the  doctrines  of  fraudulent 
preference  are  applicable  to  it,  the  resolution  to  wiud-up 
being,  it  is  said,  equivalent  to  an  act  of  bankruptcy.  The 
company's  ci editors  ought,  therefore,  to  be  paid  pari  passu. 
In  suppoit  of  this  position  reference  was  made  to  In  re  Zand 
Development  Ass'n,  39  C.  D.t  p.  259 ;  Lindley  on  Companies, 
p.  67  J;  Boyle  v.  Betlws  Llantwil  Colliery  Co.,  2  C  D  726; 
Flack's  Case  (189i),  1  Ch  369. 

The  Bankruptcy  and  Insolvency  proceedings  in  the  Courts 
of  England  of  parties,  or  companies,  having  assets  in  this 
colony,  I  find,  from  some  of  our  earlier  decided  cases,  for  in- 
stance, were  recognized  in  the  appeal  u  In  the  matter  of 
Crawford  &  Company's  Insolvency,"  adjudicated  upon  in  the 
year  1818.  The  question  was  then  discussed  and  subse- 
quently adjudicated  upon  in  other  cases  reported  in  the 
volume  of  the  Select  Cases  of  this  Court.  In  1854,  in  the 
matter  of  tlie  insolvent  estate  of  Robert  Rutherford,  noted  in 
the  Decisions  of  the  Supreme  Court  for  that  year,  it  will  be 
found  that  under  an  order  of  Bankruptcy  in  England  the 
assets  of  the  bankrupt  held  in  this  colony  by  the  otficer  of 
the  Court,  were  by  order  of  the  Court  transferred  to  the 
English  trustees.  In  the  judgment  the  following  passages 
occur     ....  : — 

"  We  find  that  prior  to  the  appointment  of  an  officer  to 
collect  this  fund,  a  court  of  competent  jurisdiction  in  Eng- 
land had  appointed  an  officer  whom  the  law  declares  to  be 
the  proper  trustee  of  the  bankrupt's  estate  .  .  .  and  we 
entertain  no  doubt  that  under  the  circumstances  it  is  the 
duty  of  this  Court  to  order  its  transfer  to  the  trnstee  und 
the  bankruptcy  in  England.*- 
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And  in  the  matter  of  the  Insolvency  of  Slades  Estate  the 
particulars  of  the  application  and  the  decision  of  the  Court 
appear  on  page  711  in  the  same  volume  of  Reports,  where 
the  rule  laid  down  is  followed  and  the  principle  of  harmony 
and  accord  on  such  adjudications  is  emphasized.  The  then 
Chief  Justice  is  reported  to  have  made  the  following  obser- 
vations in  delivering  his  judgment:  "As  the  insolvents  iff 
this  case  were  the  sole  members  of  the  firms  carrying  on 
business  in  this  country  and  in  Poole,  England,  ...  the 
assets  of  the  parties  in  this  country  and  in  England,  in  my 
opinion  constitute  a  common  fund  for  the  creditors  generally 
subject  to  such  prior  or  preferable  claim  as  parties  may  have.* 

This  course  of  proceeding  is,  as  expressed  in  the  autho- 
rities cited,  to  be  regarded  as  "  ancillary  "  to  the  proceedings 
pending  in  England  and  in  no  way  to  prejudice  the  claims 
for  priority  that  may  be  held  under  the  law  by  the  local 
creditors  against  the  estate  of  the  bankrupt  or  insolvent. 

I  may  therefore  conclude  that  our  Courts,  at  all  times, 
took  cognizance  of  the  proceedings  of  the  English  Courts  in- 
matters  of  bankruptcy  affecting  chattels  in  this  colony  form- 
ing part  of  the  bankrupt's  or  insolvent's  estate.  The  course 
of  action  has  been,  in  this  respect,  in.  aid  of  or  ancillary  to 
the  action  or  proceedings  under  the  bankruptcy  laws  of 
England,  and  this  intention  has  been  practically  carried  out, 
in  the  proceedings  of  the  Court,  as  evidenced  by  the  report* 
to  which  reference  has  beon  made,  although  the  English 
statutes  creating  and  conferring  jurisdiction  have  coufined 
their  powers  to  the  Courts  in  England  In  like  manner  in 
the  Companies  and  Winding-up  Acts  of  England  the  juris- 
diction and  powers  exercised  under  them  are  confined  to 
English  Courts,  but  that  does  not  relieve  us  from  the  obli- 
gation of  recognizing  their  course  of  action 

Under  the  evidentiary  pi  oofs  there  is  no  doubt  of  the  ex- 
istence of  the  institution  of  such  pioceedings  in  England, 
under  the  Acts  of  1862  ami  1867,  nor  of  the  appointment  of 
liquidators,  It  is  also  shown  that  the  assets  of  the  company 
within  our  jurisdiction  ate  under  attachment  and  remain  in 
the  custody  of  the  sheriff. 

I  therefore  see  no  substantial  grouud  for  the  objections  so 
strenuously  advanced  on  !>ehalf  of  the  contentions  of  the 
plaintiffs,  and  hold  that  tin-  defendant  company  has  a  right 
under  the  circumstances,  to  have  the  proceedings  of  both 
actions  stayed.     I  order  a  May  of  proceedings  accordingly. 
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Emerson,  J.    October  12, 1901. 

Foreign  judgment— Simple  contract  debt—  Statute  of  Limitations. 

To  an  action  taken  in  this  country  upon  a  foreign  judgment  which  had  been' 
entered  in  the  year  1882.  the  defendant  pleaded  the  Statute  of  Limitations. 
Upon  issue  being  joined, — 

Held— That  a  foreign  judgment  constitutes  a  simple  contract  debt,  and  that, 
as  more  than  six  years  had  elapsed  since  its  entry,  the  Statute  of  Limita- 
tions applied. 

The  plaintiff  resides  in  the  United  States  of  America. 
The  defendant  resides  in  this  colony.  On  the  1st  day  of 
June,  1882,  the  plaintiff  obtained  a  judgment  against  the 
defendant  in  the  Court  of  Common  Pleas  of  the  county  of 
Susquehanna,  in  the  State  of  Pennsylvania,  in  the  United 
States  of  America.  On  the  8th  day  of  March,  1901,  he  took 
action  in  this  Court  upon  his  foreign  judgment,  seeking  to 
recover  the  amount  of  the  judgment  and  costs,  together  with 
interest,  or  in  all  $760.37.  The  defendant  pleaded  the  Sta- 
tute of  Limitations.    The  trial  came  on  before  Emerson,  J. 

Winter,  K.  C.t  and  S.  J.  Foote,  for  plaintiff,  contended  that 
a  foreign  judgment  was  a  specialty  debt,  and  could  not  be 
barred  until  the  lapse  of  twenty  years  from  the  date  of 
judgment. 

Morine,  K  C,  for  defendant,  contended  that  a  foreign 
judgment  constituted  only  a  simple  contract  debt,  and  that 
the  statute  could  be  pleaded  to  the  claim  so  as  to  bar  it  after 
the  expiry  of  six  years. 


November  1, 1901. — Emerson,  J. : 

The  plaintiff's  claim  is  founded  on  a  judgment  of  the  Court 
of  Common  Pleas  of  the  County  of  Susquehanna,  in  the  State 
of  Pennsylvania,  in  the  United  States.  That  judgment,  dated 
the  1st  June,  1882,  was  given  in  an  action  between  the  plain- 
tiff and  the  defendant  in  the  above-mentioned  foreign  court, 
by  which  it  was  adjudged  that  the  defendant  should  pay  to 
the  plaintiff  a  certain  sum  of  money  and  costs  of  suit,  which 
at  the  time  of  the  issuing  of  the  writ  in  this  action,  amounted 
with  interest  to  $760  37.  The  defendant  does  not  deny  that 
the  judgment  is  in  force  in  the  foreign  court,  or  that  the 
foreign  court  is  a  court  of  record,  but  defends  on  the  grounds 
that  the  claim  is  barred  by  the  Statute  of  Limitations  (Con- 
solidated Statutes,  chap.  85,  section  1). 
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All  the  contentions  of  the  parties  may  be  f ally  and  briefly 
stated  as  follows: — The  judgment  of  the  court  of  Pennsyl- 
vania was  recorded  against  the  defendant  on  the  1st  Jane, 
1882.  and  this  action  was  commenced  in  this  court  on  the 
8th  day  of  March,  1901,  nearly  nineteen  years  after  the  date 
of  the  foreign  judgment  The  defendant  says  that  the  action, 
in  order  to  enable  the  plaintiff  to  recover,  should  have  been 
■commenced  within  six  years  from  the  date  of  the  judgmeut 
The  plaintiff  makes  answer  that  this  is  an  action  on  a  judg- 
ment, i.e.,  on  a  specialty  debt,  and  he  has  a  right  to  com- 
mence such  an  action  at  any  time  within  twenty  years.  If 
the  contention  of  the  plaintiff  be  correct  he  is  entitled  to 
a  judgment  of  the  court  for  the  full  amount  claimed,  with 
interest  and  costs,  as  there  is  no  other  defence  on  the  record. 
If,  however,  his  claim  is  as  contended  by  the  defendant,  a 
simple  contract  debt,  then  the  plea  of  the  Statute  of  Limi- 
tations must  be  upheld 

The  question  is  a  novel  one  in  this  court,  and  I  at  first  in- 
clined to  the  opinion  of  the  plaintiff's  counsel  that  the  fall 
force  and  effect  of  a  specialty  debt  should  be  given  to  it  as 
if  it  were  a  judgment  recovered  in  a  court  of  record  in  this 
colony.  An  examination,  however,  of  the  authorities  dis- 
closes a  conflict  of  opinion  amongst  thn«e  to  whom  our 
courts  should  look  for  guidance  in  a  vexed  queoliou  uf  pri- 
vate international  law.  The  weight  of  authority  is  clearly 
against  the  plaintiff,  and  in  favor  of  the  defendant's  conten- 
tion, that  an  action  on  a  foreign  judgment  is  one  on  a  simple 
contract  debt,  and  that  the  Statute  of  Limitations,  applica- 
ble to  simple  contract  debts,  may  be  pleaded  to  it.  Some 
text-writers,  both  in  England  and  America,  have  severely 
criticised  this  doctrine  as  being  grounded  in  error  or  a  con- 
fusion of  ideas,  and  Mr.  Bigelow  and  Mr.  Pigott  have  not 
merely  challenged  the  doctrine,  but  shaken  by  the  force  of 
their  reasoning  the  foundation  on  which  it  rests.  For  a 
learned  disquisition  of  the  view  taken  by  Sir  James  Winter, 
counsel  for  the  plaintiff,  I  would  refer  to  Pigott  on  Foreign 
Judgments,  pp.  £2-23  (2nd  Ed ,  1884),  where  all  that  can  be 
said  and  the  decisions  in  support  of  it  are  admirably  con- 
densed. The  learned  author  contends  that  the  doctrine  of 
the  English  courts  is  merely  what  he  terms  *'  the  vice  of  in- 
sular prejudice."  I  am  not,  however,  as  a  judge,  interested 
beyond  the  curiosity  of  the  moment,  in  the  mere  doctrinaire 
opinions  of  commentators,  but  must  be  guided  in  my  judg- 
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ment  by  the  law  as  I  find  it  laid  down  in  the  judgments  of 
the  English  courts.  I  am  only  concerned  with  the  law  as  it 
is,  and  not  as  it  should  be. 

An  examination  of  the  leading  authorities  most  conclu- 
sively shows  the  almost  invariable  holding  of  the  English 
judges  to  be  that  an  action  on  a  foreign  judgment  in  an 
English  Court  is  one  founded  on  a  simple  contract  debt  to 
which  the  provisions  of  the  Statute  of  Limitations  applicable 
to  such  contracts  may  be  pleaded.  It  is  not  necessary  here 
to  trace  back  the  grounds  or  reasons  upon  which  these  de- 
cisions rest,  but  it  will  be  sufficient  to  indicate  a  few  of  the 
leading  cases  of  the  last  century  in  England,  Canada  and 
the  United  States  in  support  of  this  position.  In  Henley  v. 
Soper,  8  B.&  C,  16;  Doran  v.  O'Reilly,  8  Price,  250;  Atkin- 
son v  Braybrook.  £  Camp.,  808  ;  Duplex  v.  Beroven,  3  Vern. 
5Ifit  it  has  been  authoritatively  laid  down  that  an  action  on 
a  foreign  judgment  is  an  action. on  a  simple  contract  debt. 

In  Canada  these  cases  have  been  followed,  and  I  need 
only  mention  King  v.  Bcmers,  B.C.,  Jurist  129,  and  Barnarch 
Banking  Co.  v.  Reynolds,  86  U.C.R  288.  In  the  latter  case 
Wilson,  J.,  delivering  judgment  said,  "Foreign  judgments 
are  simple  contract  debts  in  this  country,  whatever  force 
they  may  have  in  the  country  of  their  delivery,  and  non- 
assumpsit,  or  never  indebted,  may  be  pleaded  to  the  action 
upon  such  judgments"  In  1884  the  case  of  North  v.  Fisher 
was  tried  in  the  Supreme  Court  of  Ontario.  The  judgment 
is  reported  in  6  Ontario  Reports,  206.  The  action  was  on 
a  foreign  judgment  of  the  Supreme  Court  of  New  York,  and 
the  defence  set  up  was  that  the  cause  of  the  action  occurred 
more  than  six  years  before  the  commencement  thereof; 
Held,  on  demurrer,  a  good  defence,  on  the  grounds  that  under 
the  English  law  a  foreign  judgment  is  only  deemed  to  con- 
stitute a  simple  contract  debt,  and  the  period  of  the  limita- 
tion is  covered  by  the  lex  fori  and  not  by  the  lex  loci  contrac- 
tus. Sir  John  Rose,  J.,  in  delivering  judgment  said,  "  It  is 
undoubted  law  that  foreign  judgments  are  only  simple  con- 
tract debts."  He  then  mentions  with  approval  the  British 
Linen  Banking  Co.  v.  Drummond,  10  B*  &  C,  90S,  and  the 
other  English  cases  above  cited. 

The  leading  courts  of  the  United  States  have  in  many  in- 
stances recognized  and  approved  of  this  doctrine,  and  it  may 
be  some  consolation  to  the  plaintiff  in  this  case  to  learn  that 
one  of  the  lights  of  American  jurisprudence,  Mr.  Justice 
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Story,  observed  in  the  case  of  the  Bank  of  the  United  Stales 
v.  Donnelly,  8  Peters,  361,  that  "  whatever  may  be  the  legis- 
lation of  a  state  as  the  obligation  or  remedy  on  contracts 
(and  note,  he  says,  a  foreign  judgment  is  a  simple  contract 
debt)  its  acts  can  have  no  binding  authority  beyond  its  own 
territorial  jurisdiction.  The  general  principle  adopted  by 
-civilized  uatious  is  that  the  nature,  validity  and  interpreta- 
tion of  the  contracts  are  to  be  governed  by  the  law  of  the 
country  where  the  contracts  are  made  or  are  to  be  performed, 
but  the  remedies  are  to  be  governed  by  the  laws  of  the 
country  where  the  suit  is  brought,  or  as  it  is  compendiously 
expressed,  by  the  lex  fori.     .     .  The  nature,  validity  and 

interpretation  of  the  contract  may  be  admitted  to  be  the 
same  in  both  States,  but  the  mode  in  which  the  remedy  is 
to  be  pursued  and  the  time  in  which  it  is  to  be  brought  may 
-essentially  differ  The  remedy  in  Virginia  must  be  sought 
within  the  time  known  to  the  laws  of  Virginia,  and  not  by 
that  of  another  State." 

Following  then,  as  I  am  bound,  in  the  line  of  these  judi- 
cial decisions,  I  must  hold  that  an  action  on  a  foreign  judg- 
ment is  not,  under  the  English  law,  an  action  on  a  specialty 
debt,  but  an  action  grounded  on  simple  contract,  and  that 
consequently  proceedings  to  recover  judgment  in  this  coun- 
try must  be  commenced  within  six  years  from  the  date  of 
the  entry  of  the  judgment  in  the  foreign  court. 

Let  judgment  be  entered  for  the  defendant  with  costs. 


HARVEY  v.  JOHNSTON. 
Emerson,  J.    October  15,  1901. 

Landlord  and  tenant— Action  to  recover  possession— Forfeiture  for  non-payment 
of  rent— Distress — Con,  Stat,  c,  59,  s.  9. 

In  au  action  to  recover  possession  of  a  demised  premises  under  a  lease  pro- 
viding for  forfeiture  for  non-payment  of  rent. 

Held— That  the  lessor  must  prove  that  he  had  distrained,  and  that  no  suffi- 
cient distress  was  to  bo  found  on  the  premises  countervailing  the  rent ; 

Held— Further,  that  an  insufficient  distress  is  not  a  waiver  of  the  right  of 
re-entry. 

In  the  year  1893  certain  lands,  situate  in  Hunt's  lane  in 
St.  John's,  were  leased  to  the  defendant  for  a  term  of  999 
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•years,  at  a  yearly  rental  of  $20,  payable  half  yearly.  The 
lease  contained  the  usual  proviso  for  forfeiture  and  re-entry 
in  case  of  non-payment  of  rent.  The  interest  of  the  lessor 
became  subsequently  vested  in  the  plaintiff  by  several  mesne 
assignments  The  rent  was  paid  in  small  amounts  at  irre- 
gular intervals  to  the  plaintiff,  who  was  accustomed  to  call 
at  the  premises  for  it.  At  length  the  rent  fell  in  arrear. 
On  the  18th  day  of  September,  1901,  the  plaintiff  took  action 
to  recover  possession  of  the  demised  premises,  under  8.  2  of 
c.  59  of  the  Consolidated  Statutef,  alleging  in  his  claim  that 
one-half  year's  rent  was  due  and  that  no  sufficient  distress 
was  found  on  the  premises  countervailing  the  said  rent.  He 
did  not  however  distrain.  The  defendant  denied  that  the 
rent  was  due,  and  set  up  that  no  distress  was  made  on  the 
premises,  and  that  there  was  sufficient  distress  thereon  to 
countervail  the  said  rent. 

The  trial  came  on  before  Emerson,  J.,  for  hearing. 

J.  M.  Kent  for  plaintiff. 
J.   W.  White  for  defendant. 


November  1,  1901. — Emerson,  J. : 

In  March,  1893,  John  D.  Martin,  as  trustee  for  Harriet 
Johnston,  leased  certain  land  situate  in  Hunt's  lane  in  Saint 
John's  (more  particularly  described  in  the  statement  of 
claim,,  to  the  defendant,  Johnston,  for  a  term  of  999  years, 
at  a  yearly  rent  of  $40,  payable  half-yearly,  with  the  usual 
proviso  for  forfeiture  and  re-entry  in  case  of  non-payment. 
The  interest  of  the  lessor,  Martin,  has  become,  by  several 
.mesne  assignments,  vested  in  the  plaintiff,  Harvey. 

The  plaintiff  alleges  that  the  defendant  is  indebted  to  him 
in  the  sum  of  $54,24  for  rent  and  arrears  of  rent,  that  there 
is  one-half  year's  rent  due,  and  that  no  sufficient  distress  is 
•to  be  found  on  the  premises  countervailing  the  said  rent  and 
.arrears,  and  claims  possession  of  the  demised  premises. 

The  defendant,  amongst  other  defences,  including  a  denial 
*)f  the  amount  alleged  to  be  due,  says, — 

"  3    That  no  distress  was  ever  made  on  the  said  premises. 

"  4.  That  at  the  time  the  said  rent  became  in  arrear,  and 
at  all  time  since,  there  was  sufficient  distress  on  the 
premises  to  countervail  the  amount  due." 
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There  was  considerable  conflict  of  testimony  as  to  the 
exact  amount  due,  but  on  the  whole  evidence  I  am  of  opinion 
that  the  defendant  is  indebted  to  the  plaintiff  in  the  amount 
alleged  to  be  due,  and  I  should  have  decreed  possession  as 
claimed  but  for  the  failure  of  the  plaintiff  to  prove  that  he 
had  distrained  before  action  brought,  and  that  such  distraint 
proved  insufficient  to  pay  the  rent  and  arrears,  or  left  one- 
half  year's  rent  due  at  the  time  of  the  bringing  of  the  action. 

The  statute,  under  which  the  right  to  bring  this  action  in 
this  form  arises,  is  contained  in  the  Consolidated  Statutes, 
2nd  series,  cap.  59,  sec.  2,  a  rescript  of  the  Imperial  Com- 
mon Law  Procedure  Act,  1852  (15  &  16  Vic,  cap.  76,  sec- 
tion 210),  which  itself  is  merely  a  re-enactment  of  sec.  2  of 
4  Geo.  2,  cap.  28,  so  that  in  dealing  with  a  law  passed  by 
the  Imperial  Parliament  over  a  century  ago  it  would  be 
strange  if  we  were  without  some  reported  decision  of  the 
English  Courts  upon  the  questions  involved  in  this  suit.  It 
will  be  seen,  however,  that  the  case  is  covered  by  approved 
authority. 

Mr.  Kent,  for  the  plaintiff,  contended  that  no  actual  dis 
tress  was  necessary,  and  it  was  only  necessary  to  prove  gene- 
rally that  no  sufficient  distress  to  satisfy  the  landlord's  claim 
could  be  found  on  the  premises,  and  urged  that  the  evidence 
of  Mr.  Harvey,  who,  when  he  visited  the  defendant's  house 
and  requested  payment  of  the  rent,  could  see  no  goods  in 
the  two  rooms  he  visited  sufficient,  in  his  opinion,  to  meet 
the  amount  of  the  rent  due,  was  proof  adequate  to  meet  the 
requirements  of  the  section.  While  admitting  that  no  dis- 
traint was  made  on  the  premises,  he  further  contended  that 
the  plaintiff'  could  not  distrain  and  preserve  his  right  of 
action,  as  at  common  law  a  distraint  for  rent  acted  as  a 
waiver  of  the  forfeiture  for  non-payment,  and  argued  that 
the  inference  to  be  drawn  was  that  the  statute  never  con- 
templated an  actual  distraint  but  merely  of  such  evidence 
of  insufficient  goods  on  the  premises  as  would  satisfy  a  jury 
that  the  rent  could  not  be  satisfied  by  distraint. 

On  both  these  points  I  must  hold  against  the  plaintiff. 
The  section  of  the  local  statute  referred  to,  under  which  the 
plaintiff's  right  to  bring  this  action  accrues,  is  as  follows  : 

'-  In  all  cases  between  landlord  and  tenant,  as  often  as  it 
shall  happen  that  one-half  year's  rent  shall  be  in  arrear,  and 
the  landlord  or  lessor  to  whom  the  same  is  due  hath  right 
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by  law  to  re-enter  for  the  non-payment  thereof,  such  land- 
lord or  lessor  may,  without  any  formal  demand  or  re-entry r 
serve  a  writ  in  the  action  for  the  recovery  of  the  demised 
premises.     .  and  in  case  of  judgment  against  the 

defendant  for  non-appearance,  if  it  be  made  to  appear  to  the 
court  by  affidavit,  or  be  proved  upon  the  trial  in  case  the 
defendant  appears,  that  a  half  year's  rent  was  due  before 
the  writ  was  served,  and  that  no  sufficient  distress  was  to 
be  found  upon  the  demised  premises  countervailing  the 
arrears  then  due,  and  that  the  lessor  had  power  to  re-enter, 
then  and  in  every  such  case  the  lessor  shall  recover  judg- 
ment and  execution  in  the  same  manner  as  if  the  rent  in 
arrear  had  been  legally  demanded,  and  a  re-entry  made." 

In  the  first  place,  it  must  be  observed  the  plaintiff's  right 
to  bring  this  action  in  this  form  is  based  on  an  entirely  new 
procedure,  or  as  Lord  Esher  remarked  in  Thomas  v.  Lidham 
(infra),  "  the  statute  has  given  to  the  landlord  a  new,  origi- 
nal and  independent  light,"  a  statutory  power  introduced  for 
the  landlord's  benefit,  and  a  strict  compliance  with  the  pro- 
visions of  the  Act  is  required  of  him  before  he  can  success- 
fully avail  himself  of  the  privileges  with  which  the  Legis- 
lature has  clothed  him. 

As  far  back  as  1783,  the  question  of  a  waiver  ot  a  forfei- 
ture for  non-payment  of  rent,  where  a  landlord  distrained 
and  subsequently  brought  ejectment,  now  raised  by  Mr 
Kent,  was  agued  before  the  Court  of  Kings  Bench,  com- 
posed of  Lord  Mansfield,  and  Buller  and  Willes,  J.  J.,  in  the 
case  of  Brewer  dcm.  Onslow  v.  Eaton,  Douglas  vol.  o,  p.  £30, 
All  the  judges  and  counsel  in  that  case  admitted  the  old 
common  law  principle  as  to  waiver  of  forfeiture  by  distraint 
or  acceptance  of  rent  before  action,  but  after  commenting 
thereon  in  his  judgment,  Lord  Mansfield  says: — 

"  Here  the  distress  affords  no  presumption  that  the  land- 
lord has  waived  the  forfeiture,  because,  as  the  statute  George 
2nd  requires  him  to  prove  on  the  trial  that  no  sufficient  dis- 
tress was  to  be  found  on  the  premises  countervailing  the 
arrears  due,  he  has  distrained  in  order  to  complete  the  title 
given  him  by  the  statute." 

Willes,  J. :  "  At  common  law  the  distress  waives  the  re- 
entry, but  the  statute  restores  that  remedy  where  by  com- 
mon law  it  was  taken  away." 

Buller,  J. :  "  I  am  of  the  same  opinion." 
32 


498  HARVEY  r.  JOHNSTON. 

This  ca6e  was  cited  witli  approval  in  the  Court  of  Appeal 
before  Lord  Esher,  Kay,  and  A.  L.  Smith,  L  J.J.,  as  late  as 
1895  in  the  case  of  Thomas  v.  Lulham,  1895,  2  Q.  B  fOO. 
That  action  was  one  by  a  landlord  against  his  tenant  to  re- 
cover possession  of  a  demised  premises  on  the  ground  of  for- 
feiture for  non-payment  of  rent.  The  landlord  had  distrained, 
but  found  only  sufficient  to  pay  an  amount  leaving  two 
•quarters  unpaid.  The  case  was  first  tried  before  Matthew, 
J.,  who  held  that  by  distraining,  the  plaintiff  had  waived 
the  forfeiture,  and  he  gave  judgment  for  the  defendant  The 
plaintiff  appealed.  The  Court  of  Appeal  reversed  the  judg- 
ment of  Matthew,  J.  Kay,  L.J.,  in  delivering  his  judgment 
dealt  with  the  two  points  now  urged  by  Mr.  Kent,  and  ob- 
served "when  the  plaintiff  brought  this  action  oue  half 
year's  rent  was  due,  and  the  statute  applies  and  enables 
him  to  recover  notwithstanding  the  distraint.  This  was  the 
construction  put  upon  the  statute  of  George  2nd  in  Brerccr 
v  Eaton  ($up*a),  and  further  on  he  remarked,  commenting 
on  the  section  of  the  statute,  how  could  it  be  said  that  no 
sufficient  distress  was  to  be  found  without  distraining? 
Ooods  on  the  premises  are  not  a  distress  until  they  are  dis- 
trained, and  the  landlord  cannot  tell  what  goods  are  there 
to  be  distrained  until  he  makes  the  distraint.  But  he  has 
no  right  to  enter  merely  to  see  what  goods  are  there.  The 
statute  evidently  contemplates  an  actual  distress,  and  autho- 
rizes the  ejectment  under  the  provisions  of  re-entry,  not- 
withstanding such  distress,  if  one  half  a  year's  rent  remain 
due."  Smith,  L.J.,  in  delivering  judgment  says :  "  "  To  bring 
himself  within  the  statute  the  landlord  must  ptove  (1)  the 
relationship  of  landlord  and  tenant ;  (2)  that  he  has  by  law 
the  right  to  re-enter  for  non-payment  of  rent;  (3)  that  hav- 
ing distrained  he  has  been  unable  thereby  to  satisfy  the  rent 
due,  and  lastly  that  there  was  one  half  year's  rent  due  when 
he  served  the  writ  of  ejectment."  He  then  quotes  with  ap- 
proval the  judgment  of  the  Court  of  Queens  Beuch  in 
Brewer  v.  Eaton,  which  he  says  "  has  been  acted  on  for  over 
100  years." 

Finding  as  I  do  that  there  has  been  no  proof  of  a  dis- 
traint, and  particularly  no  proof  of  sufficient  distress  being 
found  on  the  premises  countervailing  the  rent  and  arrears 
due,  I  must  hold  that  the  plaintiff  caunot  recover  in  this 
action,  and  I  therefore  order  judgment  to  be  entered  for  the 
defendant  with  costs  of  suit. 
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Court.    December  2,  1902. 

Master  and  Servant— Employer's  Liability  Act  (Con.  Stat.,  c.  87)—Avifndment 
at  trial — Damages—"  Workman*' — Application  for  new  trial. 

The  plaintiff  who  was  engaged  to  proceed  on  board  defendant's  steamer  Wal- 
rus as  a  deck  hand  to  the  wreck  Jew,  was  injured  while  engaged  in  stow- 
ing the  salved  goods.  He  took  action  for  9125  damages.  At  the  trial  he 
was  granted  leave  to  amend  by  enlarging  his  claim  for  damages  to  $500. 
The  jury  gave  a  verdict  for  $400,  and  judgment  was  entered  accordingly. 
Upon  appeal  to  the  Court  on  the  grounds  that  plaintiff  was  not  a  workman 
within  the  Aot,  that  leave  to  amend  had  been  improperly  granted,  and 
that  the  damages  were  excessive, — 

Held, — That  the  plaintiff  was  a  workman,  that  the  trial  judge  might  exercise 
his  discretion  granting  leave  to  amend  at  any  stage  of  the  proceedings,  and 
that  the  damages  were  not  so  excessive  as  to  justify  the  Court  in  setting 
the  verdict  aside  and  granting  a  new  trial. 

Tua  defendant  company  is  the  owner  of  the  steamship 
Walrus.  In  August  last  the  steamer  Acts  was  wrecked 
near  Cape  Race,  and  the  defendant  company  was  desirous 
of  sending  the  Walrus  to  the  sceue  of  the  wreck  to  engage 
in  salving  operations.  The  Walrus  was  lying  up  at  the 
time,  and  a  crew  had  to  be  engaged  at  short  notice.  The 
plaintiff  with  others  was  hired  under  a  written  agreement 
to  serve  on  board  the  Walrus  as  a  deck  hand,  or  anything 
else  in  his  power,  as  he  might  be  directed  by  the  captain, 
for  which  he  was  to  receive  wages  at  the  rate  of  one  dollar 
per  day.  The  Walrus  proceeded  to  the  wreck,  and  while 
engaged  there  the  plaintiff  was  injured  by  a  bale  of  cotton 
falling  upon  him  while  at  work  in  the  hold  of  the  Walrus 
stowing  the  salved  goods.  This  injury,  the  plaintiff  claims, 
was  occasioned  to  him  by  the  negligence  of  the  captain  of 
the  Walrus,  and  this  action  was  taken  by  him  to  recover 
compensation  for  same  in  accordance  with  the  provisions  of 
chap  87,  of  the  Consolidated  Statutes.  The  hearing  came  on 
before  Emerson,  J.,  and  a  special  jury  on  the  loth  day  of 
Xovember,  1901. 

Emerson,  J.,  reserved  the  question  whether  the  plaintiff 
was  a  "  workman,"  within  the  meaning  of  chapter  87,  as  a 
question  of  law  for  the  consideration  of  the  full  Court,  and 
left  the  following  questions  to  the  jury,  who  answered  them 
as  f ollow8 : 

Q.  1,  Did  the  plaintiff  suffer  personal  injury  on  board  the 
defendant's  vessel,  the  Walrus,  on  the  morning  in  question, 
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and  while  in  the  employment  of  the  defendant?  A.  Yes 
Q.  2  Did  the  accident  which  was  the  cause  of  the  injury 
occur  by  reason  of  the  negligence  of  any  person  who  had 
the  superintendence  of  the  work  on  board  the  company's 
steamer  whilst  in  the  exercise  of  such  superintendence,  and 
if  so,  by  whom  ?  Ans.  Yes,  Captain  Power.  Q.  3.  Was  the 
plaintiff  under  the  direction  and  orders  of  Capt.  Power,  and 
was  Capt.  Power  the  servant  of  the  defendants,  having  the 
direction  and  control  of  the  plaintiff  who  was  bound  to 
obey  him  ?  Ans  Yes.  Q.  4  Was  the  injury  to  the  plaintiff 
caused  by  the  negligence  of  Capt.  Power,  and  as  a  result  of 
the  plaintiff  having  conformed  to  Captain  Power's  orders 
and  directions  in  the  performance  of  his  work  ?  Ans.  Yes. 
Q.  5,  Was  there  contributory  negligence  on  the  part  of  the 
plaintiff,  i.  e.f  did  he  contribute  towards  the  accident  by  his 
own  want  of  care  '(  Ans.  No.  The  jury  assessed  the  dam- 
age sustained  by  the  plaintiff  at  3400,  and  a  verdict  was 
entered  accordingly. 

The  defeudant  company  now  moves  to  have  judgment  en- 
tered for  the  defendant  company,  on  the  grounds  (1)  that 
the  plaintiff  was  not  a  "workman"  within  the  meaning  of 
chapter  87,  and  (2)  that  the  plaintiff  was  a  seaman ;  or  for 
a  new  trial  on  the  grounds  (1)  that  the  damages  were  ex- 
cessive, and  (2)  that  the  judge  at  the  trial  improperly  per- 
mitted the  plaintiff  to  increase  his  claim  from  $125  to  $500. 

H.  JS.  Knight  for  repellant. 
Moms,  K.  6'..  for  respondent. 


January  8,  100.! — The  judgment  of  the  Court  is  delivered 
by- 

MORISON,  J. : 

The  first  and  most  important  question  is  whether  plaintiff 
is  a  "workman"  within  the  meaning  of  chapter  87  of  the 
Consolidated  Statutes.  Section  8  of  that  chapter  says:— 
"The  expression  "workman"  does  not  include  a  domestic  or 
menial  servant,  but  means  any  person  who  being  a  labourer, 
servant  in  husbandry,  journeyman,  artificer,  handicraftsman, 
miner,  railway  servant,  or  otherwise  engaged  in  manual  labour, 
has  entered  into  or  works  under  a  contract  with  an  employer, 
whether  the  contract  be  express  or  implied."    This  definition 
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is  taken  verbatim  from  the  English  "  Employers  and  Work- 
men Act,  1875;'  and  in  construing  it  we  have  the  advantage 
of  the  decisions  under  that  Act,  and  under  the  English 
"  Employers'  Liability  Act,  1880,"  which  contains  the  same 
definition.  In  the  present  case  the  plaintiff  had  an  express 
contract  in  writing  to  serve  on  board  the  Walrus  as  a  deck- 
hand or  anything  else  in  his  power  as  he  might  be  directed 
by  the  captain,  The  question,  therefore,  is,  was  he  a  labourer, 
or,  if  not,  was  he  otherwise  engaged  in  manual  labour  under 
the  Act  ?  To  ascertain  this  we  must  not  look  at  what  the 
plaintiff  may  do  or  have  to  do  incidentally  in  the  course  of 
his  employment,  but  must  see  what  is  his  real  and  substan- 
tia work.  This  is  laid  down  by  the  Court  of  Appeal  as  the 
correct  rule  of  construction  in  the  case  of  Morgan  v  The 
London  General  Omnibus  Co.,  13  Q.  B.  &  8J2.  The  plaintiff 
in  that  case  was  conductor  of  an  omnibus  and  contended 
that  he  came  within  the  Act  as  being  a  "  labourer,"  a  "  jour- 
neyman," or  'otherwise  engaged  in  manual  labour."  Brett, 
M  It ,  in  delivering  judgment,  says : — "  In  construing  Acts  of 
Parliament  the  judges  of  the  Queen's  Court  must  use  their 
own  knowledge  of  the  various  employments  existing  through- 
out the  realm.  The  classes  enumerated  are  '  a  labourer,  ser- 
vant in  husbandry,  journeyman,  artifier,  handicraftsman, 
miner,  or  otherwise  engaged  iii  manual  labour.'"  The  Mus- 
ter of  the  Rolls  proceeds,  "  Let  me  test  for  a  moment  the 
meaning  of  these  words :  neither  a  carpenter,  a  bailiff,  nor 
the  clerk  of  a  parish  can  be  described  as  a  '  labourer/  but  a 
man  employed  to  dig  the  ground  is  a  '  servant  in  husban- 
dry' ;  a  stevedore  may  be  a  person  '  engaged  in  manual  labor/ 
As  to  the  conductor  of  an  omnibus  I  cannot  think  that  he 
falls  within  any  of  the  classes  enumerated ;  he  is  not  '  en- 
gaged in  manual  labour/  he  does  not  lift  the  passengers  into 
or  out  of  the  omnibus ;  it  is  true  that  he  may  help  to  change 
the  horses,  but  his  real  and  substantial  business  is  to  invite 
persons  to  enter  the  omnibus,  and  to  take  aud  keep  for  his 
-employers  the  money  paid  by  the  passengers  as  their  fares ; 
in  fact  he  earns  the  wages  becoming  due  to  him  through  the 
confidence  reposed  in  his  honesty."  This  judgment  is  con- 
curred in  by  Bowen  and  Fry,  L.J.J. 

This  case  was  followed  in  the  case  of  Cook  c.  the  North 
Metropolitan  Tramways  Co.,  18  Q.  B.  J9.  6811  There  the 
plaintiff  was  the  driver  of  a  tramcar  who  claimed  that  he 
was  "otherwise  engaged  in  manual  labour"  under  the  Act. 
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A.  L.  Smith,  J.,  in  delivering  judgment,  says:  t:  A  driver  is 
clearly  not  within  any  of  the  terms  specially  mentioned  in 
the  section,  but  it  is  said  that  he  is  '  otherwise  engaged  in 
manual  labour."  The  expression  used,  it  should  be  noted, 
is  not  manual  work,  but  manual  labour,  for  many  occupa- 
tions involve  the  former  but  not  the  latter,  such  as  telegraph 
clerks  and  all  persons  engaged  in  writing.  I  cannot  see  the 
distinction  between  driving  and  other  occupations  which 
involve  no  manual  labour  though  they  do  involve  manual 
work.  Had  the  Legislature  intended  to  include  coachmen 
they  would  have  included  them  among  the  specific  instances; 
that  not  having  been  done,  I  think  that  'otherwise  engaged' 
can  only  include  persons  engaged  in  manual  labour  ejusdem 
generis  with  that  specially  mentioned.  I  assent  to  the 
opinion  of  the  Master  of  the  Soils  in  Morgan  r.  The  Ixmdcn 
General  Omnibus  Co.,  13  Q.  B.  D  832,  that  we  must  look  at 
what  was  the  real  substantial  business  of  the  plaintiff,  and 
I  think  that  we  cannot  bold  this  man  entitled  to  recover 
without  practically  differing  from  the  judgment  of  the  Court 
of  Appeal  in  that  case."  Grantham,  J.,  in  concurring  in 
this  judgment,  says: — "1  am  of  the  same  opinion.  It  ia 
difficult  to  define  the  line  beyond  which  a  man  fails  to  come 
within  the  definition  clause,  but  I  think  a  fairly  satisfactory 
distinction  may  be  drawn  between  those  who88  labour  is 
continuous  and  requires  no  application  of  thought  and  those 
whose  labour  requires  the  application  of  a  certain  amount  of 
thought  and  skill.  The  plaintiff  comes  within  the  latter 
class,  and  is  not  within  the  provisions  of  the  Act." 

Then  there  is  the  case  of  Bound  v.  Lawrence  (1892)  1  Q.B. 
;ji!6,  in  which  Lord  Esher,  M.R.,  says,  "  that  the  Court  must 
not  look  at  what  the  plaintiff  may  do  incidentally  in  the 
course  of  his  employment  but  must  see  what  is  his  real  and 
substantial  work."  Fry,  L.  J.,  in  the  same  case,  says  ;<  that 
the  question  whether  plaintiff  came  within  the  Act  must 
be  arrived  at  by  looking  to  the  nature  of  the  substantial 
employment  and  not  to  matters  that  are  incidental  and 
accessory  " 

Applying  this  test  to  the  facts  of  the  present  case,  what 
do  we  find  ?  The  Walrus  is  lying  up  and  it  is  necessary  to 
get  her  ready  hurriedly  to  go  to  the  wreck  of  the  Acts  to 
assist  in  salvage  operations.  Sufficient  men  are  engaged  to 
take  the  vessel  to  the  scene  of  the  wreck  and  to  salve  cargo 
after  she  arrives  there.     The  j  hiimiff  is  engaged  as  a  deck- 
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baud  and  to  do  anything  else  in  his  power  as  he  might  be 
directed  by  the  captain.  He  might  have  to  assist  in  navi- 
gating the  Walrua  on  the  voyage  to  the  scene  of  the  wreck 
and  on  the  return  voyage  to  St.  John's,  but  can  that  be  said 
to  be  his  real  and  substantial  work  under  his  agreement  ? 
We  should  say  not.  His  substantial  employment  under  his 
agreement  would  be  to  assist  in  getting  cargo  out  of  the 
Acts  and  transferring  it  to  and  stowing  it  on  board  the 
Walrus,  and  it  was  in  performing  this  latter  service  that  he 
was  injured.  In  doing  this  he  would  certainly  be  engaged 
in  manual  labour.  Upon  this  point  the  case  of  Yarmouth 
r.  France,  19  Q  B.  D.  6^7,  may  be  cited  There  it  was  the 
duty  of  the  plaintiff  to  drive  a  cart,  and  load  and  unload 
the  goods  that  were  carried  upon  it.  Lindley,  L.  J.,  in  that 
case,  says : — "  It  was  the  duty  of  the  plaintiff  not  only  to 
drive  but  also  to  load  and  unload  the  goods  which  had  to  be 
transported  on  the  trolley  which  it  was  his  business  to  drive. 
This  loading  and  unloading  requires  bodily  labour  and  exer- 
tion, and  brings  the  plaintiff  within  the  statutory  definition 
of  a  workman."  This  same  reason  brings  the  plaintiff  in 
this  oase  within  the  protection  of  the  Act,  and  we  have  no 
hesitation  in  deeiding  that  the  plaintiff,  at  the  time  he  was 
injured,  was  a  "workman"  within  the  meaning  of  the  Act 
and  not  a  seaman. 

Defendant's  counsel  made  an  exhaustive  argument  upon 
the  point  that  if  the  plaintiff  was  a  seaman  he  would  not  be 
within  the  protection  of  the  Act,  but  having  found  as  above 
that  the  plaintiff  was  a  "  workman,"  there  is  no  necessity 
for  us  to  decide  that  point 

We  will  now  deal  shortly  with  the  motion  for  a  new  trial. 
It  goes  without  saying  that  the  Court  is  always  adverse  to 
interfering  with  the  verdict  of  a  jury,  and  particularly  as  to 
the  amount  of  their  verdict.  Where  the  evidence  on  both 
sides  is  properly  submitted  to  a  jury,  the  verdict  once  found 
ought  to  stand,  unless  it  is  such  as  a  jury,  viewing  the  evi- 
dence reasonably  could  not  properly  find.  The  rule  which 
ought  to  guide  the  Court  in  setting  aside  a  verdict  ou  the 
ground  of  excessive  damages  will  be  found  laid  down  by  the 
Court  of  Appeal  in  the  case  of  Praed  v\  Qraham,  %4>  QB.D. 
63.  There  the  Court  held  that  they  would  not  grant  a  new 
trial  on  the  ground  of  excessive  damages,  unless  they  were 
of  opinion  that,  having  regard  to  all  the  circumstances  of 
the  case,  the  damages  were  so  large  that  no  jury  could  rea- 


504      WALL,  llEsr.,  v.  NEW  WALKUS  CO.,  App. 

sonably  give  them.  Can  we  say  that  this  is  the  case 
in  the  present  action  ?  The  plaintiff  had  his  arm  injured 
so  severely  that  he  is  unable  to  work  up  to  the  present 
time,  and  according  to  the  doctor's  evidence  will  require  to 
undergo  another  operation  and  suffer  further  loss  of  time. 
Under  such  circumstances  we  are  not  prepared  to  say  that 
the  amount  of  the  verdict  is  so  excessive  or  unreasonable  as 
to  justify  the  Court  in  interfering  with  it 

As  to  the  other  ground,  it  is  clear  that  the  judge  at  the 
trial  acted  properly  in  permitting  the  plaintiff  to  amend  by 
increasing  the  amount  of  his  claim.  Under  Order  27,  Rule 
1,  the  judge  has  power  at  any  stage  of  the  proceedings  to 
allow  an  amendment,  and  a  reference  to  the  cases  of  Wyatt 
i\  Rosherville  Co.  2  Times  Law  Rep,  282  and  "  The  Dictator" 
(1892),  p  65,  will  show  that  this  power  has  been  exercised 
•even  after  the  finding  of  verdict. 

The  motion  of  the  defendant  company  must  therefore  be 
dismissed  witli  costs. 


HOPF  v.  LINDBEKG. 
Count.    December  6,  1901. 

A  scomU  atotkd—A  cknoidedgement—Statuto  of  Limitations. 

The  defendant  being  indebUd  to  the  plaintiffs  in  a  considerable  sum  wrote 
them  on  June  18, 1895,  and  on  later  occasions,  acknowledging  the  correct- 
ness of  their  account,  regretting  his  inability  to  pay  and  offering  them 
.shares  in  a  company.  Upon  action  being  takeu  to  recover  the  sum  alter 
six  years  from  the  time  when  the  debt  accrued,  but  within  six  years  from 
the  date  of  the  letters,  the  defendant  pleaded  the  Statute  of  Limitations. 
The  cause  was  heard  by  the  Court. 

Held— That  the  letters  contained  an  express  promise  to  pay,  and  not  a  con- 
ditional promise  merely  to  pay  out  of  shares. 

The  facts  and  correspondence  herein  are  set  out  in  the 
judgment  of  the  Court. 

Morinc,  KC,  for  plaintiffs  contended  that  the  defendant 
in  his  letters  had  giveu  an  express  promise  to  pay,  and  cited 
Banner  v.  Bcrridge,  18  ft  D.  25^ ;  Bird  v.  Gammon,  S  Bing. 
N.  C  883,  and  Darby  v.  Bosanquet,  p.  08. 

MeNeilly,  K.C ,  for  defendant  contended  that  the  letters 
disclosed   a   conditional   acknowledgment   only  of   the   in- 
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-debtedness,  and  amounted  only  to  a  promise  to  pay  out  of 
shares.  In  support  of  this  position  he  relied  on  Fearn  v. 
Lewis,  6  Bing.  30o ;  Haydon  v.  Williams,  7  Bing  167  ; 
Whibby  v.  Hillary,  3  B.  and  Aid  J+Ol,  and  Martin  v.  Knowles, 
1  N.  &  M.  423. 


January  S,  100 J. — The  judgment  of  the  Court  is  delivered 
t>y 

MORISON,  J.  : 

This  action  was  commenced  on  the  2nd  of  January  last  to 
recover  from  the  defendant  S3, 951 18,  alleged  to  he  due  upon 
.an  account  stated  and  for  interest  The  defendant  denied 
that  any  account  was  state- 1,  and  pleaded  the  Statute  of 
Limitations. 

The  plaintiff*  reside  at  Nuruberg,  Bavaria,  and  had  sup- 
plied goods  to  the  defendant  for  upwards  of  20  years  before 
the  date  of  the  matters  in  dispute  in  this  action.  The  de- 
fendant carried  on  business  at  St.  Johu's  and  Halifax.  In 
1895  the  defendant  was  indebted  to  the  plaintiffs  in  the 
sum  of  £657  0s.  7d.  sterling,  made  up  as  follows : — 

Balance  of  account  current  to  April  30, 1894. .  £532  10    4 
Interest  at  5  per  cent,  per  annum  to  May  31, 

1895  . .  . .  . .       28  16  11 

•Goods  per  Invoice,  September  18, 1894  95  13    4 


£657     0     7 


On  May  22,  1895,  the  plaintiff  forwarded  to  the  defen- 
dant a  statement  of  account  showing  this  indebtedness.  On 
June  18th  the  defendant  wrote  to  plaintiffs  as  follows : 

"  Your  kind  favor  of  the  22nd  tilt.,  with  statement  show- 
ing a  balance  in  your  favor  of  £657  0s.  7d.,  which  I  believe 
is  all  correct,  but  regret  to  say  I  can't  pay  you  just  now,  as 
my  losses  in  Newfoundland  by  banks  failing  and  general 
financial  crash,  and  stoppage  of  business  for  month,  and  also 
here  in  Halifax,  N.S.,  business  in  beer  lines  have  been  very 
•dull  till  this  month.  Now  all  things  are  looking  up  again, 
and  fonr  or  five  breweries  are  going  into  our  English  syndi- 
cate. I  am  to  get  $25,000  cash,  but  this  amount  goes  to 
lift  the  mortgage  on  the  brewery      I  will  also  get  875,000 
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in  f  hares.  If  you  will  take  shares  for  it  I  will,  as  soon  as- 
completed,  transfer  the  amount  due  you  in  shares.  Hope 
to  have  all  arranged  in  August,  and  I  remain,  yours  with 
kindest  regards, 

"  J-  LlXDBERG. 

"  I\S. — And  I  may  be  able  to  purchase  for  the  syndicate 
from  you,  as  I  will  be  a  director.  J  L." 

In  reply  to  further  requests  from  the  plaintiffs  for  pay- 
ment the  defendant,  on  Jan.  4th,  1896,  wrote  to  plaintiffs  a* 
follows: — 

.   "January  4th,  189(5. 

"  Messus.  Hopf  &  Sohne,  Xurnberg, 

"Bavaria,  Germany. 

"  Gentlemen, — Your  kind  favors  of  July  4th  and  19th  of 
October  duly  to  hand,  and  in  reply  beg  to  say  the  syndicate 
only  finished  the  purchase  last  week,  on  the  23rd  my  trans- 
fer was  made.  I  received  85,000  cash  and  150  £10  each 
share  (fully  paid  up)  ordinary  share,  but  as  I  had  to  pay  off 
a  mortgage  of  $25,000  it  took  all  the  cash  I  received  to  give 
a  clear  title ;  some  brewers  got  half  cash,  but  that  was  on 
account  they  could  show  large  profits  for  the  last  three 
years ;  my  brewery  averaged  a  loss  of  over  $2,000  per  do  r 
yet  I  could  not  be  let  out  on  the  strength  of  much  superior 
plant  and  buildings,  but  I  have  no  doubt  that  our  share* 
will  sell  at  par  after  the  first  dividend  be  made  next  July, 
and  if  you  will  take  the  shares  for  your  amt.  now,  I  think 
you  will  receive  a  dividend  on  the  same  in  July  next ;  if 
not,  I  must  ask  you  to  be  good  enough  to  wait  till  I  be  able 
to  sell  some  of  this  shares,  on  account  of  Newfoundland 
business  being  a  blank  since  December,  1895,  or  the  finan- 
cial crash,  it  have  not  recovered ;  Lindberg  and  Franklin* 
have  not  been  able  to  pay  anything  on  the  mortgage,  or  in- 
terest on  the  same.  I  send  you  newspaper  clippings  that 
you  may  see  the  position  of  the  Halifax  Breweries,  Limited, 
that  you  may  refer  to  Mr.  Philip  Sydney  Conron,  our  chair- 
man of  the  London  Board  of  Directors ;  by  him  I  am  ap- 
pointed Provincial  and  Coitmy  Trade  Manager  for  the  five 
breweries,  with  seat  at  our  local  Board,  and  a  salary  of 
91,500  per  year. 

"  I  hope  you  will  see  your  way  clear  to  accept  shares  for 
my  indebtedness  to  you.   The  London  chairman,  Mr.  CotiroDr 
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have  bought  hops  for  the  present,  but  I  will  do  all  1  cau  to 
get  your  hops  for  the  lager  beer.  With  kindest  regards  for 
post  favors,  and  my  best  wishes  of  a  happy  Xew  Year  and 
a  prosperous  one,  I  remain,  yours,  Ac 

"(Sgd-).  J-  Lixubeim;-" 

On  Marcli  7tb,  1896,  the  defendant  again  wrote  to  plain- 
tiffs as  follows : — 

"Maucii  7,  189G. 
"  Messes.  Hopf  &  Sohne, 

"Gentlemen, — Your  kind  favor  of  25th  January  with 
statement  duly  to  hand,  and  pleased  to  hear  from  you. 
But  regret  I  have  had  bad  news  from  Newfoundland  since \ 
Messrs.  Lindberg  &  Franklin  have  failed  and  let  me  in  for 
$5,000,  having  helped  them  with  notes  and  interest  due  on 
the  mortgage  I  hold  on  the  brewery,  §20,000 ;  the  creditors 
will  sell  the  brewery  on  the  14th  next,  and  if  it  brings  any 
over  the  amount  of  mortgage  and  interest  I  will  let  it  go,  if 
not  it  will  become  mine  aud  I  shall  have  to  run  it  myself  \ 
but  if  sold  I  will  send  you  your  money  at  once,  if  not  I  can't 
do  better  than  give  you  shares  in  the  Halifax  Breweries,  Ltd. 
Just  now  I  have  not  got  the  scrips  and  shares  for  transfers 
from  London  yet.  Hoping  you  will  yet  have  the  goodness 
to  wait,  I  am  yours,  with  kind  regards, 

"J.  Lixdueim;." 

The  defendant  subsequently  mortgaged  the  shares  to  third 
parties,  and  at  the  time  the  action  was  heard  they  were  still 
held  under  mortgage. 

Upon  these  facts  we  have  to  decide  whether  the  acknow- 
ledgment contained  in  the  letters  quoted,  amounts  to  an  ex- 
press promise  to  pay,  or  whether  the  acknowledgment  was 
accompanied  by  a  condition  which  was  not  fulfilled.  The 
defendant  contends  that  the  letters  only  amount  to  a  pro- 
mise to  pay  out  of  the  shares.  If  this  were  so,  he  would,  of 
course,  be  entitled  to  judgment  in  his  favor.  But  cau  any 
such  conclusion  be  readied  from  a  perusal  of  the  letters 
themselves  ?  We  think  not.  In  our  opinion  the  letter  of 
June  18,  1895,  is  an  unconditional  acknowledgment  by  de- 
fendant of  his  indebtedness,  which  amounts  to  an  express 
promise  to  pay  the  amount,  and  which  keeps  the  debt  alive 
for  six  years  from  that  date.     The  same  is  true  of  the  other 
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letters.  In  noue  of  them  does  defendant  do  more  than  offer 
to  plaintiffs  to  giue  them  the  shares  as  security  for  the  debt 
if  they  will  accept  them.  There  is  nothing  in  any  of  the 
letters  in  the  nature  of  a  condition  guarding  the  defendant's 
acknowledgment.  This  being  so,  and  the  action  having  been 
commenced  on  January  2, 1901,  which  is  less  than  six  yean 
after  the  date  of  the  letters,  judgment  must  be  entered  for 
the  plaintiffs  for  the  amount  claimed,  together  with  interest 
at  the  rate  of  five  per  cent,  per  annum  to  date  of  entry  of 
judgment  with  costs. 


HARVEY  v.  THE  NEWFOUNDLAND  FISH 
INDUSTRIES,  Limited. 

Court.    December  5, 1901. 

Companies— Voluntary  winding-up  in  England— Action  for  debt— Stay  *\f 
proceedings — Application  for  leave  to  proceed. 

Upon  the  application  of  the  plaintiffs  for  leave  to  proceed  with  an  action 
against  a  Company  incorporated  in  England  and  being  wound  up  there 
voluntarily,  which  action  ha«l  previously  Ihmm.  »t.m»  1. 

Held— That  che  application  be  dismissed. 

The  defendant  Company  was  incorporated  in  England  and 
was  in  process  of  being  wound  up  there  voluntarily  The 
plaintiffs  took  action  against  the  said  Company  on  the  :10th 
day  of  July,  1901,  to  recover  the  sum  of  $2,499.62.  The 
said  action  was  stayed  by  an  order  of  the  Chief  Justice  on 
the  9th  day  of  September,  1901,  the  grounds  of  which  are 
reported  on  page  484  of  this  volume,  and  the  said  order  was 
confirmed  upon  appeal  to  the  Court.  The  plaintiffs  gave 
notice  of  their  intention  to  apply  to  the  Court  for  leave  to 
proceed  with  this  action.  The  hearing  of  the  application 
came  on  before  the  Court. 

Whiteicay,  K.C.,  for  plaintiffs. 
MoHne,  K.C.,  for  defendants. 


January  8,  1902. — The  Court  (Little,  C.J.,  and  Emerson, 
J.),  dismissed  the  application.     Morisou,  J.,  dissenting. 
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INDUSTRIES,  Limited. 

The  following  is  the  judgment  of  Morison,  J. : 

This  action  was  commenced  on  the  30th  July  last.  The 
defendant  Company  is  incorporated  in  England  under  the 
English  Companies'  Acts,  and  the  registered  office  of  the 
Company  is  in  London,  England.  The  plaintiffs  reside  and 
do  business  in  St.  John's.  The  plaintiffs  claim  $2,499.62 
alleged  to  be  due  by  the  defendant  Company  in  respect  of 
transactions  which  took  place  in  Newfoundland. 

On  the  24th  of  July  last  the  shareholders  of  the  defen- 
dant Company  passed  an  extraordinary  resolution  that  the 
Company  should  be  voluntarily  wound  up  and  for  the  ap- 
pointment of  liquidators,  and  since  then  the  Company  has 
been  in  process  of  being  voluntarily  wound  up  in  England 
under  the  English  Companies'  Acts. 

On  September  9th  the  Chief  Justice,  at  the  instance  of 
the  liquidators,  made  an  order  that  all  further  proceedings 
in  the  action  be  stayed,  but  gave  no  directions  as  to  the 
costs  of  the  application.  The  Chief  Justice  founded  his 
jurisdiction  to  make  this  order  partly  upon  section  13  (sub- 
sec.  14)  of  our  local  Judicature  Act,  but  principally  upon 
section  138  of  the  English  Companies'  Act,  1862,  and  the 
English  decisions  thereunder  as  to  staying  actions  where  a 
company  is  being  voluntarily  wound  up. 

The  plaintiffs  appealed  against  this  order  for  irregularity, 
on  the  ground  that  notice  of  the  application  for  the  order 
was  not  given  in  the  cause.  In  other  words,  that  the  cap- 
tion of  the  summons  was  incorrect.  This  unimportant  ir- 
regularity had  been  rectified  upon  the  application  before 
the  Chief  Justice  and  the  order  appealed  from  was  correctly 
entitled  in  the  cause.  This  being  so,  and  there  being  no 
other  ground  of  appeal  stated  in  the  notice,  I  concurred 
with  Emerson.  J.,  in  dismissing  the  appeal  with  costs.  In 
coming  to  this  decision  1  did  not  go  beyond  the  question  of 
irregularity,  which  was  the  only  ground  contained  in  the 
notice  of  motion.  Emerson,  J.,  held  that  it  was  the  duty  of 
the  Court,  in  a  case  like  the  present,  to  aid  the  winding  up 
of  an  English  company  whether  voluntary  or  compulsory, 
and  to  see  that  the  assets  of  the  company  are  distributed 
among  its  creditors  pari  passu,  and  that  no  creditor  be 
allowed  to  obtain  an  undue  advantage  over  other  creditors. 

The  plaintiffs  now  apply  (1),  for  leave  to  proceed  with  the 
action ;  '2\  for  payment  of  the  plaintiff's  costs  upon  the 
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application  before  the  Chief  Justice  for  stay  of  proceedings ; 
and  (/>).  for  the  appointment  of  a  receiver  of  the  effects  of 
the  defendant  Company. 

The  application  for  leave  to  proceed  practically  raised 
again  the  question  which  was  decided  by  the  Chief  Justice, 
and  confirmed  upon  appeal  by  Emerson,  J.  This  being  so, 
the  judgment  upon  the  appeal  must  stand  as  the  judgment 
of  the  Court  here  unless  or  until  varied  or  set  aside  upon 
appeal  to  His  Majesty  in  Council. 

I  have  the  misfortune  to  differ  from  my  brother  Judges 
as  to  the  conclusion  reached  by  them,  and  I  will  state  shortly 
my  reasons  for  so  doing.  So  far  as  I  can  see  the  Court  heie 
has  no  jurisdiction  to  entertain  a  direct  application  on  the 
part  of  the  liquidators  to  have  proceedings  stayed  in  an 
action  taken  against  the  Company  here.  All  that  the  Court 
here  can  do  is  to  aid  the  Court  in  England  in  which  the 
winding-up  proceedings  are  pending,  to  carry  out  any  order 
made  by  the  English  Court.  This  is  what  I  understand  by 
the  Cour  here  acting  ancillary  to  the  English  Court.  In  his 
written  judgment  the  Chief  Justice  refers  to  the  observa- 
tions of  Giff ardt  L.J.,  in  the  case  of  In  re  the  General  Com- 
pany  for  the  promotion  of  Land  Credit  {Limited),  18  W.  R.t 
509,  where  he  says :  "  But,  according  to  all  principles  of  In- 
ternational Law,  the  foreign  Courts  will  recognise  this  Com- 
pany as  having  originally  started  as  an  English  corporation, 
and  the  foreign  Courts  will  recognize  this  winding-up,  and 
will  aid  in  carrying  out  any  directions  that  may  be  given 
under  this  winding-up."  I  concur  in  these  observations, 
but  I  differ  from  tne  Chief  Justice  as  to  their  application  to 
the  present  case  As  1  understand  them  there  must  be 
some  order  made  or  directions  given  by  the  English  Court 
before  the  Court  here  can  be  called  upon  or  can  assume 
jurisdiction  to  act.  In  other  words,  the  jurisdiction  of  the 
Court  here  is  not  founded  upon  section  138  of  the  English 
Companies'  Act  but  upon  the  doctrine  of  private  Interna- 
tional Law,  which  calls  upon  a  foreign  Court  to  aid  or  act 
ancillary  to  an  English  Court  in  carrying  out  its  judgments 
or  orders.  There  must  first  be  a  proceeding  in  an  English 
Court  of  competent  jurisdiction  and  an  order  made  or  judg- 
ment given  before  such  Court  here  can  have  jurisdiction  or 
be  called  upon  to  give  its  aid  The  Court  here  has  no  origi- 
nal jurisdiction  in  such  a  case  so  far  as  I  can  see. 


HARVEY  *.  THE  NEWFOUNDLAND  FISH    511 
INDUSTMES,  Limited. 

I  am  also  of  opinion  that  tin*  liquidators  have  no  right 
under  section  13  of  our  local  Judicature  Act  to  an  order  in 
the  nature  of  an  injunction  to  Htay  the  action.  The  princi- 
ple of  the  relief  granted  under  that  section  is  that  it  must 
be  exercised  to  prevent  threatened  or  apprehended  wrong. 
Here  no  such  circumstances  intervene.  This  is  a  simple 
contract  action  to  recover  an  indebtedness  upon  current  ac- 
count between  the  parties.  The  section  says  that  relief 
may  be  granted  by  injunction  when  it  shall  appear  to  the 
Court  to  be  " jnst  or  convenient"  to  do  so,  but  these  words 
do  not  confer  an  arbitrary  or  unfettered  discretion  on  the 
Court,  and  do  not  alter  the  principles  upon  which  injnnc- 
tions  were  granted  prior  to  tin1  enactment  of  the  Judicature 
Act. 

Yhis  being  so,  I  think  that  the  plaintiff's  ought  to  have 
leave  to  continue  this  action  and  that  they  ought  to  have 
their  costs  of  this  application. 

As  to  the  other  applications  of  plaintiffs  I  think  (1),  that 
any  application  respecting  the  costs  of  the  order  of  Septem- 
ber 9th  must  be  made  in  the  tirst  place  to  the  Chief  Justice, 
who  made  the  order;  and  (2),  that  no  grounds  have  been 
shown  for  the  appointment  of  a  receiver. 


STEVENSON  v.  EARLE. 
Court.    December  4, 1901. 

Master  and  servant — Contract  of  hiring — Termination  of  service — 
Notice —  Wrongful  dismissed. 

The  plaintiff  was  engaged  as  general  clerk  by  the  defendant  for  the  term  of 
one  year.  At  the  end  of  said  year  lie  continued  as  said  clerk  without 
entering  into  any  new  contract.  After  several  years  in  such  employment 
lie  received  a  ten  days'  notice  that  at  the  end  of  his  current  year  of  hiring 
his  services  would  no  longer  be  required.  Ho  remained  with  the  defen- 
dant up  till  the  end  of  such  current  year,  and  then  served  him  under  a 
new  contract  until  the  end  of  the  calendar  year.  He  then  left,  after  re- 
ceiving his  wages  up  till  such  last-named  date.  Subsequently  he  took 
action  for  damages  for  wrongful  dismissal. 

Held — That  judgment  should  be  entered  for  the  defendant. 

The  plaintiff  was  on  the  12th  day  of  December,  1887,  en- 
gaged as  shopkeeper  and  general  clerk  by  the  defendant,  who 
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was  doing  business  at  Fogo  and  the  surrounding  settlements* 
His  term  of  service  was  for  one  year,  and  his  salary  was  to 
be  $120  for  the  year.  At  the  expiration  of  such  term  he 
continued  with  the  defendant  in  his  capacity  of  clerk,  re- 
ceiving an  increase  in  his  salary,  but  without  entering  into 
any  new  contract.  On  Dec.  2, 1897,  he  received  notice  from 
the  defendant  that  his  services  would  no  longer  be  required 
at  the  expiration  of  his  twelve  months  term.  At  the  end 
of  the  current  year  of  hiring  he  agreed  to  serve  the  defen- 
dant at  the  former  rate  of  wages  till  Dec.  31, 1897-  He  was 
paid  up  till  such  date  and  then  left.  He  failed  to  find  em* 
ployment  in  Fogo  during  the  succeeding  winter,  and  in  the 
spring  left  for  St.  John's,  taking  with  him  a  note  of  recom- 
mendation from  the  defendant.  After  some  delay  he  at 
length  obtained  work  in  St.  John's.  In  April,  1901.  he  took 
action  against  the  defendant  to  recover  damages  for  wrong- 
ful dismissal.  The  hearing  came  on  before  Emerson,  J.,  who 
transferred  the  cause  into  Court  upon  the  question.  "  Was 
the  plaintiff  entitled  to  a  reasonable  notice  to  terminate  his 
contract  of  service  ? " 

Murine,  K.C,  for  plaintiff. 
Whitcxcay,  K.C.,  for  defendant. 


February  14,  190:i — Judgment  was  delivered  for  the  de- 
fendant with  costs.     Emerson,  J.,  dissenting. 

Little,  C  J. : 

This  is  an  action  brought  by  the  plaintiff  in  the  month  of 
April  of  last  year  to  recover  damages  from  the  defendant 
for  wrongful  dismissal  from  his  (defendant's)  service  in  the 
month  of  December,  1897. 

From  the  facts  in  evidence  it  appeared  that  the  plaintiff 
in  June,  1887,  entered  into  the  service  of  the  defendant 
under  a  verbal  agreement  as  a  general  clerk  for  a  period  of 
six  months,  at  a  salary  of  sixteen  dollars  per  month.  The 
defendant  was  then  carrying  on  a  mercantile  business  with 
Mr.  Owen,  under  the  firm  of  Owen  &  Earle,  and  ou  the  dis- 
solution of  the  partnership  between  them  the  plaintiff  en- 
tered into  a  written  agreement  with  the  defendant  to  serve 
him  for  one  year  from  December  12,  1887,  at  one  hundred 
and  twenty  dollars  per  annum.  There  was  no  subsequent 
%vritten  agreement,  and  the  relations  of  master  and  servant 


STEVENSON  v.  EARLE.  515 

continued  down  to  the  end  of  the  year  1897-  During  that 
period  of  service  plaintiff's  salary  had  been  increased  from 
year  to  year  until  it  stood  at  $380  per  annum.  It  further 
appeared  that  on  the  2nd  December,  1897,  defendant  wrote 
to  plaintiff,  who  was  engaged  in  the  business  then  being 
carried  on  by  the  defendant  at  Joe  Batt's  Arm,  that  in  view 
of  some  business  alterations  or  changes  he  intended  making 
he  would  not  require  his  services  beyond  the  year.  The 
plaintiff  continued  to  discharge  his  duties  at  that  place  until 
the  24th  of  December,  when  he  returned  :o  Fogo  and  in- 
formed Mr.  Earle  that  he  had  settled  the  trade  affairs  and 
accounts  at  Joe  Batt's  Arm,  as  directed  by  him.  He  re- 
mained in  the  employ  at  Fogo  after  the  expiry  of  the  year 
for  some  days  thereafter,  and  for  this  over-time  he  received 
daily  pay  at  the  same  rate  of  wages  he  had  been  in  receipt 
of.  At  this  time  no  question  was  raised  on  ths  subject  of 
their  separation.  In  the  words  of  the  plaintiff,  "Earle  never 
spoke  about  it,  and  I  did  not  in  any  manner  accept  his  notice 
or  agree  to  leave  his  business,  and  had  no  conversation  with 
him  about  it."  It  would  also  appear  that  no  question  or 
dispute  arose  in  reference  to  the  payment  of  wages,  or  the 
correctness  of  the  accounts  between  the  parties. 

A  direct  conflict,  however,  arose  in  the  testimony  of  the 
parties  on  a  statement  of  defendant,  namely,  that  the  agree- 
ment for  the  year  1897  took  place  upon  his  wharf  in  189G 
at  Fogo,  when  it  was  agreed  that  plaintiff  was  to  serve  the 
defendant  for  another  year,  up  to  the  13th  of  December,  at 
the  same  rate  of  wages.  The  plaintiff  denied  that  any  such 
anangement  was  entered  into,  but  said  that  in  the  spring 
following  he  was  to  go  on  as  usual.  It  .appears  also  that 
after  their  separation  and  before  leaving  Fogo  in  the  spring 
of  the  year,  plaintiff  applied  for  and  obtained  from  defen- 
dant a  letter  of  recommendation  to  assist  the  plaintiff  in 
obtaining  employment  in  St.  John's. 

This  summary  of  the  facts  may  be  regarded  as  suliieientlv 
covering  the  ground  upon  which  the  parties  rest  their  res- 
pective contentions;  and  from  these  facts  and  circumstances 
it  becomes  the  duty  of  the  Court,  acting  as  judge  and  jury, 
to  pronounce  upon  the  claim  thus  submitted  to  its  judg- 
ment. 

After  due  consideration  of  the  evidentiary  facts  and  the 
fair  and   reasonable  inferences  to  be  drawn  from  them,  no 
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very  great  difficulty  can  be  experienced  in  arriving  at  a  just, 
reasonable  and  true  conclusion. 

In  reverting  then  lo  the  facts,  we  find  that  the  relations 
between  the. parties  were  created  in  the  first  instance  by  a 
verbal  agreement  made  in  express  terms  in  June,  1887,  for 
a  period  of  six  months.     On  the  expiration  of  this  term  of 
service  with  Owen  &  Earle,  a  written  agreement  was  entered 
into  with  defendant,  whereby  the  plaintiff'  was  to  serve  him 
for  one  year  at  $120  per  annum  and  board  and  lodging. — 
Thereafter  the  parties  continued  their  relations  with  an  in- 
crease of  wages  down  to  the  year  1897.    It  may  be  assumed, 
notwithstanding  the  qualifying  evidence  of  defendant,  that 
no  other  written  agreement  had  existed  than  that  of  1887. 
This  continuity  of  service,  in  the  absence  of  any  express 
allegation  or  stipulation  for  a  notice  to  terminate  the  period 
of  service,  must  be  construed  as  a  yearly  hirling.     It  is  laid 
down  that  where  there  is  a  contract  for  a  year,  the  continu 
ance  of  the  service  at  the  expiry  of  the  year,  without  fur- 
ther agreement  expressly  made,  is  evidence  of  a  new  con- 
tract for  a  year  on  the  same  terms — Becston  r.  Collier,  4  Bing. 
309.    Under  such  circumstances  it  seems  that  a  new  con- 
tract arises  each  year,  which  is  determined  at  the  expiration 
of  the  year  without  notice.     I  do  not  regard  the  increase  of 
wages  during  the  term  of  service  as  such  an  alteration  or 
change  in  the  relation  of  the  parties  as  affecting  the  limita- 
tion of  the  time  for  which  the  agreement  was  to  contiuue. 
The  yearly  hiring  should  continue  to  the  end  of  each  year, 
and  the  party  employed  could  not  be  dischared  during  the 
currency  of  the  year,  except  for  justifiable  cause,  such  as 
misconduct,  disobedience  to  orders,  etc.     The  period  of  ser- 
vice was  fixed,  as  already  stated,  but  even  if  the  term  were 
indefinite  and  uncertain,  and  the  giving  of  a  notice  to  ter- 
minate it  were  called  for  and  obligatory,  in  my  judgment 
the  notice  given  in  this  instance  should,  under  the  circum- 
stances, be  held  as  reasonable  and  sufficient.     The  plaintiff 
served  the  defendant  for  a  period  of  ten  years,  and  during 
that  time  their  relations  were  mutually  satisfactory,  and  the 
month's  notice  referred  to  was  given  to  terminate  their  con- 
nection as  employer  and  employee.    The  latter  received  it 
in  due  course,  took  no  exception  to  it,  preserved  a  uniformity 
of  silence  up  to  the  expiry  of  the  regular  year  of  service. 
Then  he  continued  for  some  days  in  defendant's  employ  at 
Fogo,  and  received  wages  therefor.     He  settled  up  his  ac- 
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•count  with  defendant  and  made  no  sign  of  dissent  to  the 
settlement,  expressed  no  word  of  complaint  or  objection  to 
the  notice,  and  although  he  remained  at  Fogo  all  the  winter 
he  never  spoke  to  defendant  at  any  time  on  the  alleged  irre- 
gularity or  illegality  of  the  discharge,  nor  did  he  do  so  when 
he  received  his  letter  of  recommendation  from  the  defendant. 
Then  under  such  circumstances  he  allows  a  period  of  nearly 
three  years  to  elapse  before  he  ventures  into  a  court  of  jus- 
tice to  enforce  this  claim.  In  my  judgment,  this  was  such  a 
standiug-by  as  amounted  to  an  assent  to  what  had  occurred. 
It  is  authoritatively  declared  that  if  a  man,  either  by  words 
-or  conduct,  intimates  that  he  consents  to  an  act  which  has 
been  done,  and  offers  no  opposition  to  it,  and  induces  another 
to  do  that  which  otherwise  he  might  have  abstained  from 
doing,  he  cannot  question  the  legality  of  the  act  to  the  pre- 
judice of  others.  An  employee  who  deliberately  conceals 
information  against  his  employer,  when  business  usage  de- 
mands a  full  showing  of  his  claims  or  rights,  cannot  after- 
wards assert  it — fiigeloiv  on  Estoppel,  p.  886. 

As  already  stated,  I  consider  that,  if  notice  were  necessary 
to  put  an  end  to  the  agreement  and  services  in  question,  the 
plaintiff  has  by  his  conduct  assented  to,  approved  of  and 
confirmed  the  course  of  action  adopted  by  the  defendant. 
The  plaintiff  at  the  time  was  fully  cognizant  of  the  matters 
now  set  up,  and  his  asserted  ignorance  of  his  legal  rights 
cannot  be  accepted  in  support  of  a  claim  which  otherwise  is 
unsustained  under  the  law  or  facts. 

Judgment  must,  therefore,  be  entered  for  the  defendant 
with  costs. 


Morison,  J- : 

Plaintiff"  entered  the  service  of  Owen  &  Earle  as  shopman 
and  general  clerk  in  June,  1887,  under  a  verbal  agreement 
to  serve  for  six  months  at  816  per  month.  The  firm  of 
Owen  &  Earle  having  dissolved  partnership,  the  parties  en- 
tered into  a  written  agreement  under  which  the  plaintiff 
was  to  serve  defendant  for  one  year  from  Dec.  1 2,  1887,  at 
8120  per  annum.  After  that  there  was  no  further  written 
agreement,  and  plaintiff  continued  in  defendant's  service 
until  Dec,  1897,  having  in  the  meantime  had  his  salary  in- 
creased on  several  occasions,  until  in  1897  it  stood  at  8380 
per  annum.     There  is  a   conflict  of   testimony  as  to  the 
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agreement  between  the  parties  for  the  year  1897.  Defen- 
dant says  that  in  the  fall  of  1896  he  and  the  plaintiff  made 
an  oral  agreement,  under  which  the  plaintiff  was  to  serve 
for  one  year  from  Dec.  13  at  $380  per  annum.  This  is  con* 
tradicted  by  the  plaintiff,  who  says  that  no  such  agreement 
was  made,  but  that  he  merely  continued  in  the  service  year 
after  year  without  any  further  express  agreement  than  the 
written  agreement,  made  for  1887.  Upon  this  point  Emer- 
son, J.,  before  whom  the  case  was  tried,  finds  as  matter  of 
fact  that  there  was  no  new  agreement  made  in  the  fall  of 
1896,  but  that  the  plaintiff  continued  in  the  service  from 
year  to  year  as  above.  On  December  2,  1897,  defendant 
wrote  to  plaintiff  that  he  would  not  require  his  services 
when  his  twelve  months'  term  had  expired.  Plaintiff  was 
tben  at  Joe  Batt's  Arm,  managing  a  branch  business  of  the 
defendant,  and  continued  at  work  there  until  December 
24th,  when  he  went  back  to  Fogo-  Here  he  saw  the  defen- 
dant, and  told  him  he  had  settled  up  the  business  at  Joe 
Batt's  Arm,  and  defendant  engaged  him  to  serve  in  defen- 
dant's business  at  Fogo  until  the  end  of  the  year  at  the 
same  rate  of  salary.  Plaintiff  served  until  December  31st, 
and  was  paid  one  years  salary  to  December  13th,  1S97.  and 
at  the  same  rate  to  December  31st.  He  raised  no  objection, 
either  to  the  notice  of  December  2nd  or  to  his  subsequent 
dismissal.  Navigation  having  closed  he  was  obliged  to  re- 
main in  Fogo  until  the  spring  of  1S98,  when  he  came  to 
St.  John's  to  look  for  employment.  Before  leaving  Fogo  he 
applied  for  and  obtained  from  defendant  a  letter  of  recom- 
mendation to  prospective  employers.  He  was  unsuccessful 
in  his  search  for  employment  at  St.  John's  and  went  l»ck 
to  Fogo,  and  was  obliged  to  remain  idle  until  subsequently 
he  obtained  employment  at  Harvey  &  Co's  in  St.  John's. 
Plaintitl  made  no  claim  on  defendant  until  Apiil,  1901. 
when  he  took  the  present  action. 

From  these  facts  I  have  to  ascertain  what  was  the  con- 
tract between  the  parties  when  plaintiff  was  dismissed  in 
December..  18i>7.  Plaintiff  contends  (1)  that  it  was  a  yearly 
hiring  in  so  far  as  the  salary  was  fixed  at  a  certain  sum  per 
year;  (2)  that  the  hiring  was  certain  as  to  time  for  the  first 
year  only;  (3)  that  it  was  indefinite  and  uncertain  as  to 
time  after  the  first  year;  and  (4)  that  being  indefinite  and 
uncertain  as  to  time,  he  is  entitled  to  a  reasonable  notice 
before  dismissal.     Defendaut  contends  (1)  that  plaintiffs 


STEVENSON  v.  EABLE.  517 

hiring  terminated  by  eftiux  of  time  on  the  13th  December, 
1897 ;  (2)  that  there  was  no  obligation  upon  the  defendant 
to  give  plaintiff  any  notice  in  order  to  terminate  his  hiring 
at  the  end  of  his  year  on  December  13, 1897 ;  and  (3)  that 
the  plaintiff,  having  accepted  and  acted  upon  the  notice  of 
Dec.  2nd,  1897,  is  bound  by  such  action  and  has  estopped 
himself  from  now  disputing  the  validity  of  his  dismissal. 

What  is  the  legal  status  of  a  servant  who  is  engaged  for 
one  year  certain,  and  at  the  end  of  that  year  continues  in 
the  service  of  his  master  without  further  express  agreement 
of  any  kind  ?  During  the  first  year  the  master  cannot  dis- 
miss the  servant,  and  the  servant  cannot  leave  his  employ- 
ment before  the  end  of  the  year  without,  in  either  case, 
making  the  party  who  so  terminates  the  service  liable  for 
damages  for  breach  of  agreement.  Then  having  come  to 
the  end  of  the  year,  and  a  second  year  having  been  entered 
upon  without  any  fresh  express  agreement  of  any  kind, 
what  is  the  position  of  the  parties  ?  In  my  opinion  the  law 
implies  that  the  parties  are  willing  to  continue  the  hiring 
-on  the  same  terms  for  another  definite  term  of  one  year,  and 
so  on  for  each  succeeding  year,  so  long  as  the  same  state  of 
facts  exists.  Of  course  any  change  of  terms  would  give  rise 
to  a  new  agreement.  If  at  the  end  of  any  year  an  increase 
of  salary  was  arranged  for,  that  would  be  a  new  express 
agreement  for  one  year  at  a  new  rate  of  salary.  Before 
•coming  to  this  conclusion  I  have  looked  into  and  considered 
the  cases  cited  at  the  bar.  The  principal  case  is  Bceston  v. 
•Collier,  4  Bing  009.  In  that  case  the  plaintiff  served  the 
defendant  for  upwards  of  30  years,  without  auy  change  of 
terms  or  fresh  express  agreement.  His  year  commenced  on 
March  1,  and  he  was  dismissed  on  the  23rd  of  December. 
There  seems  not  to  have  been  any  express  agreement  be- 
tween the  parties  for  the  first  year's  service,  but  the  jury 
had  lo  find  the  nature  of  the  service  from  the  facts  sub- 
mitted to  them.  It  was  proved  that  during  one  year,  about 
■eighteen  years  after  he  had  entered  the  service,  plaintiff  had 
received  his  salary  quarterly,  and  that  during  his  last  six 
months  of  service  he  had  been  paid  monthly.  Best,  C.J., 
told  the  jury  that  "  the  payment  of  the  quarter's  salary  in 
1811  was  evidence  of  a  yearly  hiring,  although  the  salary 
was  afterwards  paid  monthly.  The  general  rule  was,  that 
if  a  servant  were  hired  he  was  deemed  to  be  hired  for  a  year 
•under  certain  qualifications ;  and  though  the  usual  contract 
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with  menial  servants  was  for  a  month's  wages  or  a  month's 
warning,  it  was  not  the  case  with  servants  of  the  plaintiff'* 
description,"  The  jury  found  a  verdict  for  the  plaintiff  for 
an  amount  equal  to  his  salary  to  the  end  of  his  current  year 
of  service. 

Afterwards  in  dismissing  a  motion  to  set  aside  the  ver- 
dict, Best,  C.J.,  says :  "  If  a  master  hire  a  servant,  without 
mention  of  time,  that  is  a  general  hiring  for  a  year,  and  if 
the  parties  go  on  for  four,  five  or  six  years,  a  jury  would  be 
warranted  in  presuming  a  contract  for  a  year  in  the  first 
instance,  and  so  on  for  each  succeeding  year,  as  long  a*  it 
should  please  the  parties;  such  a  contract  being  implied* 
from  the  circumstances,  and  not  expressed,  a  writing  is  not 
necessary  to  authenticate  it.  It  is  not  necessary  for  us  now 
to  decide  whether  six  months,  three  months,  or  any  notice, 
be  requisite  to  put  an  end  to  such  a  contract,  because  under 
the  circumstances  of  the  present  case  after  the  parties  had 
consented  to  remain  in  the  relation  of  employer  and  servant 
from  1811  to  1826,  we  must  imply  an  engagement  to  serve 
by  the  year,  unless  reasons  are  given  for  putting  an  end  to 
the  contract." 

It  will  be  noticed  that  in  Beeston  i\  Collier  there  was  no 
express  agreement  for  one  year  certain  as  in  the  present 
case. 

Favxett  r.  Cash,  5  B.  &  Ad.  90Jk  is  not  in  point  All  that 
was  decided  in  that  case  was  that  an  agreement  engaging  a 
warehouseman  at  a  fixed  sum  per  month  for  the  first  year, 
with  a  yearly  advance  until  the  salary  reached  a  named 
sum,  was  a  contract  to  employ  plaintiff  for  one  whole  year. 
Plaintiff's  year  commenced  on  March  5th,  and  he  was  dis- 
charged on  January  20th.  Defendant  contended  that  he- 
had  the  right  to  discharge  the  plaintiff  at  any  time  during 
the  year  upon  a  month's  notice.  Judgment  was  entered  for 
the  plaintiff  for  salary  to  the  end  of  the  year. 

Williams  r.  Byrne,  7  A.  &  E.  171 ',  was  also  cited.  In« 
this  case  plaintiff  alleged  that  he  was  employed  by  defen- 
dant as  a  reporter  for  a  given  salary  for  one  whole  year 
from  20th  May,  and  so  from  year  to  year,  to  the  end  of  each' 
successive  year  while  the  plaintiff  should  be  so  employed, 
reckoning  each  year  to  commence  from  20th  May,  for  so 
long  as  plaintiff  and  defendant  should  respectively  please; 
that  he  continued  in  the  employment  two  years  and  a  part 
of  a  third,  and  was  discharged  l»efore  the  end  of  the  third- 
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year.  Defendant  pleaded  that  he  offered  to  pay  plaintiff 
a  sum  larger  than  plaintiff  would  have  been  entitled  to  if 
a  reasonable  notice  of  determining  the  agreement  had  been 
given  and  required  plaintiff  to  quit  immediately,  and  at  the 
same  time  gave  him  a  reasonable  notice  of  defendant's  in- 
tention, in  case  the  tender  was  refused,  to  put  an  end  to  the 
agreement,  to  wit,  at  the  end  of  three  weeks;  that  plaintiff 
refused  to  accept  and  quit,  whereupon  defendant  discharged 
him  upon  the  expiration  of  the  notice.  The  plaintiff  de- 
murred. Held  that  the  contract  alleged  by  plaintiff  and 
admitted  by  defendant  was  determinable  only  at  the  end  of 
a  current  year,  and  that  the  plea  was  no  answer.  The  case 
was  decided  entirely  upon  the  wording  of  the  contract  set 
out  in  the  declaration,  and  the  question  whether  the  defen- 
dant would  have  had  the  right  to  terminate  the  hiring  at 
the  end  of  the  current  year  was  not  definitely  decided.  The 
language  of  some  of  the  judges  might  be  construed  to  mean 
that  they  were  of  opinion  that  it  would  require  reasonable 
notice  expiring  with  the  current  year  to  terminate  the  con- 
tract, but  they  do  not  commit  themselves  to  any  definite 
expression  of  opinion  upon  that  point.  All  that  they  decide 
is  that  the  three  weeks'  notice  given  to  the  plaintiff  in  the 
middle  of  the  year  did  not  terminate  the  hiring. 

In  Fairman  v.  Oakford,  5  H.&N.  635,  it  was  decided  that 
it  is  not  an  inflexible  rule  that  an  indefinite  hiring  of  a  clerk 
must  be  construed  as  a  yearly  hiring.  This  case  depended 
upon  the  view  taken  by  the  jury  of  the  facts,  who  found 
that  the  contract  between  the  parties  was  not  a  hiring  for 
a  year.  The  case  was  cited  on  account  of  the  observations 
of  Pollock,  C.B ,  who,  in  dismissing  a  motion  for  a  new  trial, 
said :  "  There  will  be  no  rule.  The  learned  judge's  direction 
was  correct,  and  no  fault  is  to  be  found  with  the  verdict  of 
the  jury.  The  plaintiff  was  hired  as  a  clerk  at  a  salary  of 
£250  a  year,  and  dismissed  at  a  month's  notice.  When  he 
quitted  defendant's  service  on  a  former  occasion  he  accepted 
a  mouth's  salary  in  lieu  of  notice,  and  the  jury  were  war- 
ranted in  finding  that  the  second  engagement  was  on  similar 
terms.  As  to  the  other  point,  there  is  no  inflexible  rule 
that  a  general  hiring  is  a  hiring  for  a  year.  Each  particular 
case  must  depend  upon  its  own  circumstances.  From  much 
experience  of  juries,  I  have  come  to  the  conclusion  that 
usually  the  indefinite  hiring  of  a  clerk  is  not  a  hiring  for  a 
year,  but  rather  one  determinable  by  three  months'  notice." 
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Green  v.  Wright,  1  C.  P.  D.  591,  was  also  cited.  There 
the  plaintiff,  a  master  mariner,  had  a  written  agreement 
containing  among  others  the  following  terms:  " Salary  to 
be  at  and  after  the  rate  of  £180  sterling  per  year.  Should 
owners  require  captain  to  leave  the  ship  abroad  his  wages 
to  cease  on  the  day  he  is  required  to  give  up  the  com  maud, 
and  the  owners  have  the  option  of  paying  or  not  paying  his 
expenses  tiavelling  home.  Wages  to  begin  when  the  cap- 
tain joins  the  ship"  The  plaintiff  was  discharged  without 
notice  at  a  home  port.  Lush,  J.,  who  tried  the  case,  held 
that,  the  contract  being  specific,  in  the  absence  of  any  evi- 
dence of  custom,  as  in  the  case  of  clerks  and  servants,  the 
plaintiff  was  not  entitled  to  any  notice.  On  appeal  to  the 
Divisional  Court,  it  was  held  that  upon  the  true  construct!  jn 
of  the  agreement  the  plaintiff  was  entitled  to  a  reasonable 
notice,  and  a  new  trial  was  ordered.  Lord  Coleridge,  C  J., 
in  delivering  the  judgment  of  the  Court,  says:  "The  rela- 
tion of  the  master  of  a  ship  to  his  employer,  the  shipowner, 
is  not  one  in  which,  in  the  case  of  an  indefinite  hiring,  the 
law  has  made,  and  there  was  no  evidence  of  any  custom 
making  the  hiring  a  hiring  for  a  year  or  for  any  other  de- 
finite time,  nor  the  notice  by  which  the  service  is  to  be 
determined  certain.  As  to  the  hiring  we  adopt  the  language 
of  Pollock,  CB.,  in  delivering  the  judgment  of  the  Court  in 
Fairman  v.  Oakfwd  (1) :  *  There  is  no  inflexible  rule  that 
an  indefinite  hiring  is  a  hiring  for  a  year.  Each  particular 
case  must  depend  upon  its  own  circumstances.'  As  to  the 
notice,  we  think  the  sound  construction  of  the  contract 
before  us  is  that,  except  in  the  single  case  provided  for  by 
its  terms,  there  must  be  a  reasonable  notice  before  it  can  be 
put  an  end  to  by  either  party.  The  rule  of  construction 
must  be  the  same  for  both  parties  to  the  contract.  If  the 
ehip-owner  may  dismiss  the  master  without  notice  on  the 
very  eve  of  a  voyage,  the  master  may  leave  the  ship  with- 
out notice  at  the  same  point  of  time.  But  the  great  incon- 
venience and  heavy  loss  which  might  be,  aud  indeed  in  most 
cases  would  be,  inflicted  on  the  ship-owner,  without  any 
remedy,  by  such  a  construction  of  the  contract  if  acted  on 
by  the  master,  lead  us  to  believe  that  such  is  not  and  could 
not  be  the  meaning  of  the  contract  nor  the  intention  of  the 
parties  to  it."  ....  "We  think,  therefore,  that, 
under  his  contract,  as  the  master  could  not,  except  under 
very  unusual  circumstances,  be  dismissed  during  the  con- 
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tinuance  of  a  voyage  and  while  the  vessel  was  at  sea,  so  he 
was  entitled  to  some  notice,  and  that  is  to  reasonable  notice, 
before  dismissal  in  this  country.  There  is  some  authority 
for  saying  that,  as  a  proposition  of  general  law,  reasonable 
notice  is  to  be  implied  as  a  term  of  such  a  contract  of  hiring 
.as  this.  Sir  John  Byles  so  laid  down  the  law  at  nisi  prius 
in  the  case  of  Siseax  v.  Baehelor,  and  the  case  of  Fairnian 
v.  Oakford  already  referred  to  seems,  if  the  facts  of  it  be 
carefully  considered,  to  be  an  authority  to  the  same  effect. 
For,  in  the  absence  of  stipulation  for  any  notice,  a  month's 
notice  was  held  reasonable  to  determine  an  indefinite  hiring 
of  a  clerk,  on  the  ground  that  the  same  clerk  had  accepted 
such  a  notice  as  sufficient  to  determine  a  former  indefinite 
hiring  also  without  stipulation  for  notice  of  any  kind.  It 
is  nowhere  suggested  that  the  absence  of  stipulation  made 
no  notice  necessary  in  either  of  the  hiiings,  which  would 
have  been  a  hhort  and  simple  ground,  if  a  sound  one,  for 
upholding  the  verdict  in  that  case  But,  without  intending 
to  throw  any  doubt  whatever  upon  these  cases,  we  decide 
the  one  before  us  upon  its  own  circumstances,  and  upon 
considerations  especially  applicable  to  the  contract  upon 
which  the  dispute  arose." 

These  were  all  the  cases  cited  on  behalf  of  the  plaintiff. 
The  conclusions  that  I  draw  from  them  are  (1)  that  as  a 
general  rule,  where  no  time  is  limited  for  the  duration  of 
the  contract,  the  hiring  is  to  be  regarded  in  law  as  a  hiring 
for  a  year;  (2)  that  this  is  not  an  inflexible  rule,  but  may 
be  varied  by  special  circumstances  or  by  customs ;  (3)  that 
such  a  contract  cannot  be  terminated  without  a  reasonable 
notice,  except  by  consent  of  parties ;  and  (4)  that  the  length 
of  time  which  constitutes  a  reasonable  notice  is  a  question 
of  fact  to  be  found  by  a  jury  or  by  a  judge  trying  the  case 
without  a  jury.  The  contract  in  this  case  is  not  an  inde- 
finite hiring,  in  which  no  time  is  limited  for  its  duration. 
It  is  an  express  contract  for  the  first  year  at  a  fixed  yearly 
salary,  and  an  implied  contract  for  the  second  year  on  the 
same  terms.  At  the  end  of  the  first  year  the  hiring  might 
have  been  terminated  by  either  party  without  notice,  but 
instead  of  this  they  elect  to  go  on  for  another  year  on  the 
same  terms.  At  the  end  of  the  second  year,  so  far  as  I  can 
see,  they  stand  in  precisely  the  same  position.  Nothing  has 
taken  place  to  alter  the  position,  unless  the  law  can  read 
into  the  contract  a  stipulation  that  it  cannot  be  terminated 
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without  a  reasonable  notice.  The  cases  cited  do  not  support 
any  such  implication,  and  the  logical  result  of  the  conduct 
of  the  parties  seems  to  bear  out  the  view  I  take  of  it.  To 
hold  otherwise  would  be  to  put  a  premium  upon  uncertainty. 
The  parties  in  the  present  case  make  an  express  contract, 
and  they  must  be  bound  by  it,  and  when  they  come  into 
Coui  r,  they  must  be  kept  within  the  four  corners  of  their 
conti.ict.  If  the  plaintiff  wanted  a  stipulation  as  to  notice, 
he  should  have  had  it  inserted  when  the  contract  was  made. 
Nt<D  having  done  so  the  Court  cannot  insert  the  stipulation 
for  him  and  place  upon  the  shoulders  of  the  defendant  a 
burden  for  which  he  never  contracted. 

The  law  upon  indefinite  hiring  is  summed  up  in  Smitits 
Mercantile  Law  (10th  Ed.),  page  520,  as  follows :  "  If  there 
be  no  special  agreement,  or  no  usage,  or  custom,  but  the 
hiring  is  a  general  one  without  mention  of  time,  it  is  con- 
sidered to  be  for  a  year  certain.  If  the  servant  continue  ii> 
employment  beyond  that  year,  a  contract  for  a  second  year 
year  is  implied,  and  so  on."  In  this  case  the  hiring  is  defi- 
nite. Its  terms  are  contained  in  an  express  agreement, about 
the  terni8  of  which  there  is  no  questiou  In  my  opinion  the 
Court  cannot  add  to  or  take  from  these  terms,  but  must  give 
effect  to  the  agreement  as  it  was  entered  into  between  the 
parties. 

It  is  clear  from  the  conduct  of  the  plaintiff  that  he  did 
not  consider  himself  entitled  to  notice  of  any  kind  In  fact 
he  himself  says  that  he  did  not  know  that  he  was  entitled 
to  any  notice  until  he  consulted  his  solicitor  some  three 
years  afterwards.  When  discharged  he  made  no  protest  or 
objection  of  any  kind,  but  worked  on  for  a  short  time  longer 
at  the  same  rate  of  salary,  and  then  accepted  a  settlement 
of  his  account  up  to  the  last  day  he  worked  In  the  view  I 
take  of  the  case,  there  is  no  necessity  for  me  to  decide  whe- 
ther the  plaintiff  has  been  estopped  by  his  conduct  from  now 
disputing  the  validity  of  the  dismissal. 

On  the  whole  case,  1  am  of  opinion  that  judgment  should 
be  entered  for  the  defendant,  with  costs. 
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Court     January  13,  1902. 

luntary  trust— Xon-communication  of  creditors— Insolvency— 
Revocation  by  trustee*  in  insolvency. 

erchaot  doing  business  in  St  John's,  took  delivery  of  fish  from  the 
tiff,  who  reside  in  Wesleyrillc.  Orders  were  given  by  the  captain  of 
chooner  for  payment  of  the  fish  upon  presentation  of  the  orders  to  A. 
5sh  upon  its  arrival  in  St.  John's  was  hypothecated  to  the  Bank  by  A 
i  advauce  to  him.  Thereupon  A,  wishing  to  make  payment  of  the 
s  as  they  would  be  presented,  deposited  with  the  defendant  a  cheque 
instructions  to  hold  the  same  until  it  should  be  required.  The  oheque 
uclosed  in  an  envelope  endorsed  "A.  S.  Reodell,  in  trust,"  and  placed 
n  in  his  safe.  Before  any  of  the  orders  were  presented  for  payment, 
ice  given  to  the  unpaid  vendors  of  the  deposit,  proceedings  were  com- 
(1  for  a  declaration  by  the  Court  of  the  insolvency  of  A.  The  trus- 
i  insolvency  upon  their  appointment  claimed  the  fund.  The  unpaid 
rs  of  the  fish  also  claimed  it.  Action  was  taken  by  the  latter  to 
payment,  and  they  claimed  that  a  trust  had  been  created  in  their 
The  defendant  interpleaded.  The  trustees  in  insolvency  interve- 
.aimiog  the  money  as  portion  of  the  estate  of  the  insolvent,  and  were 
(efendants. 

hat  the  deposit  of  the  cheque  did  not  create  a  trust  which  could  be 
(1  by  the  plaintiffs,  and  that  the  fund*  passed  to  the  trustees  in  in- 

y. 

an  action  to  recover  83,200,  alleged  to  have  beeD 
;he  hands  of  the  defendant,  Itendell,  upon  trust  for 
the  plaintiffs  by  (J.  W.  H  Tessier  prior  to  his  in- 
The  defendant  interpleaded,  and  the  trustees  of 
»nt  estate,  who  claimed  the  fund,  were  named  as 
The  facts  in  the  case  are  fully  set  out  in  the 
)f  the  Court. 

K.  C,  for  plaintiffs. 
light  for  defendants. 


f.,  1902.     Emersox,  J. : 

iV.  H.  Tessier,  of  whose  insolvent  estute  the  de- 
IcDougall  and  Cowan,  are  tmstees,  purchased 
agent,  Alexander  Carter,  captain  of  the  Souria 
ptember,  1901,  a  quantity  of  codfish  amounting 
00  quintals,  of  the  value  of  about  $7,500  Carter 
e  fish  on  board  the  tioiiris  Light,  and  gave  the 
mt  are  known  in  the  trade  as  tish  receipts,  prac- 
-s  on  Tessier  payable  on  presentation.     The  fish 
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was  brought  on  to  St  John's,  and  deposited  in  Tessier's 
store.  Tessier  was  at  the  time  of  its  arrival  in  financial 
difficulties,  and  unable  to  carry  on  his  business  without  the 
aid  of  his  bankers,  the  Bank  of  Montreal,  and,  in  order  to 
obtain  their  assistance,  on  the  16th  of  September  he  hypo- 
thecated to  his  bankers,  to  secure  an  advance  of  $9,600,  the 
fish  he  received  from  plaintiffs  by  the  Souris  Lixjlit,  together 
with  other  fish  then  in  his  store.  He  hoped  at  that  time, 
he  says,  to  be  able  to  tide  over  his  difficulties,  with  the  as- 
sistance of  his  bankers,  aud  of  that  hope  which  springs  eter- 
nal in  the  breasts  of  speculators — a  hope  that  seems  to  be- 
come stronger  and  more  buoyant  in  the  ratio  of  the  increase 
of  their  financial  embarrassment.  Further  advances  became 
necessary.  Further  securities  were  demanded  by  the  Bnnk, 
not  only  for  further  advances,  but  as  further  cover  for  the 
indebtedness  then  due  on  current  accouut 

Some  difference  having  arisen  between  Tessier  and  his 
bankers,  it  became  evident  to  the  former  that  he  could  re- 
ceive no  further  assistance  from  the  Bank.  Tessier  refused 
to  execute  the  further  securities  demanded  by  the  Bank, 
whereupon  they  took  legal  proceedings  to  recover  the  lwl- 
aiice  then  due  by  Tessier  on  current  account.  This  was  on 
the  23rd  September,  and  on  the  24th  Tessier  filed  a  petition 
in  this  Court  praying  for  a  declaration  of  insolvency,  and 
the  vesting  of  his  property  in  trustees  for  the  benefit  of  cre- 
ditors. After  due  hearing  this  order  was  made,  and  the  de- 
fendants, Cowan  and  McDougall,  became  trustees 

After  the  receipt  by  Tessier  of  the  S9,600  obtained  by 
him  from  his  bankers  on  the  IGth  September  by  the  hypo- 
thecation of  the  fish,  he  took  into  his  confidence  and  sought 
the  advice  of  his  broker,  the  defendant,  Eendell,  as  to  his 
financial  position  and  future  prospects.  Rendell,  who  is  a 
gentleman  of  commercial  standing  and  experience,  could  not 
have  even  affected  unconsciousness  of  the  impropriety,  at 
least,  of  a  purchaser  of  goods,  before  payment  then  due,  hy- 
pothecating them  for  immediate  advances,  and  not  appro- 
priating the  proceeds  to  the  payment  of  the  goods,  especially 
in  the  face  of  the  position  of  the  purchaser's  affairs,  and  the 
intimation  of  his  bankers  that  no  advances  would  be  made. 
Rendell's  appreciation  of  the  difficulties  that  might  arise 
from  the  conduct  of  Tessier  towards  his  general  creditors, 
no  doubt  prompted  him  to  wisely  suggest  to  Tessier  the 
course  adopted,  which  has  resulted  in  the  present  action. 
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What  actually  took  place  between  Tessier  and  Kendell  is 
best  stated  in  the  language  of  both.  Tessier  says,  upon  his 
examination,  "  Rendell  is  a  friend,  of  mine  I  feared  that 
money  matters  had  become  tight  with  me.  and  being  desi- 
rous of  having  some  money  to  meet  fish-receipts,  as  they 
came  along,  I  handed  to  Mr.  Rendell,  at  his  suggestion,  a 
cheque  for  $3,200  in  trust  to  meet  the  fish-receipts  per  Souris 
Light,  as  they  came  along ;  and  the  understanding  was  that 
Rendell  would  hand  this  money  back  to  me  when  the  re- 
ceipts came  along,  if  I  required  it,  provided  I  was  going  on 
as  usual,  otherwise  it  was  to  be  held  by  Rendell  as  trustee 
to  meet  the  Souris  Light's  fish.  This  sum  was  to  go  towards 
the  payment  of  the  Souris  lAght's  fish.  I  gave  Rendell  the 
cheque.  This  was  on  the  18th  September.  Things  were  in 
an  unsettled  condition,  things  were  not  running  smooth  at 
the  Bank.  I  think  the  attachment  (legal  proceedings  by 
the  Bank)  came  in  on  the  23rd.  On  the  24th  I  applied  for 
for  insolvency.  I  was  declared  insolvent  on  the  12th  Oct. 
Up  to  the  time  of  the  insolvency  the  fish-receipts  had  not 
come  along.  *  *  *  I  never  communicated  witn  the  ven- 
dors of  the  fish  before  the  insolvency.  I  never  informed 
them  that  I  had  constituted  this  trust  for  them.  After  the 
insolvency,  at  the  request  of  the  trustees,  I  asked  Rendell 
to  return  the  $3,200  to  the  trustees  *  *  *  It  looked 
to  me  as  if  I  would  have  to  reduce  my  business  and  be  tight- 
ened up  for  a  time,  and  we  thought  it  judicious  that  so  much 
money  should  be  secured  against  the  Souris  Light'*  fish  re- 
ceipts when  they  came  along.  Rendell  was  only  to  hold  the 
funds  in  trust ;  he  was  not  to  have  the  management  or  dis- 
bursement of  them  I  was  to  have  the  management  or  dis- 
bursement of  them  if  my  business  continued,  otherwise  the 
trust  would  explain  itself.  The  trust  was  created  at  Mr. 
Reudell's  suggestion  on  September  18th."  Upon  being  re- 
called he  goes  on  to  say,  "  If  the  receipts  had  come  on,  I 
would  have  seen  Rendell  and  got  the  money  to  pay  the  re- 
ceipts as  they  came  along  " 

The  evidence  of  Rendell  does  not  materially  differ  from 
that  of  Tessier.  He  states  generally  that  Tessier  consulted 
him  about  his  affairs,  and  confided  to  him  his  financial  con- 
dition, especially  as  to  the  position  of  the  unpaid  codfish  re- 
ceived by  Souris  Light.  Rendell  says  he  thought  it  unfair 
to  the  vendors  of  this  fish  that  they  should  not  be  paid  for 
it,  and  in  order  that  they  should  be  paid,  and  for  other  rea- 
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sons  in  the  interests  of  Tessier,  he  suggested  that  Tessier 
should  draw  about  $7,500  from  the  Bank  of  Montreal  and 
hand  him  a  portion,  and  place  the  balance  in  the  hands  of 
Tessier's  cashier,  to  be  marked  and  held  in  trust  to  pay  for 
the  fish  per  Souris  Light,  and  that,  in  pursuance  of  this  sug- 
gestion, Tessier  handed  him  a  cheque  for  $3,200 ;  that  he 
(Rendell)  cashed  the  cheque  and  placed  the  proceeds  in  a 
sealed  envelope,  marking  it "  A  S.  Rendell,  in  trust" ;  and 
placed  it  in  his  safe  where  it  remained  unclaimed  until  after 
Tessier's  insolvency,  when  both  plaintiffs  and  defendant  trus- 
tees demanded  it  from  him.  He  further  says,  "  The  general 
understanding  was  that  Tessier  would  send  down  and  get 
the  money,  and  pay  for  the  fish  as  the  receipts  were  pre- 
sented. I  got  no  instructions  to  pay  the  vendors  in  any 
event  Insolvency  was  not  contemplated  at  the  time.  I 
don't  think  it  was  contemplated  that  any  person  but  Tessier 
should  pay  the  vendors  for  the  fish.  There  was  no  provi- 
sion made.  I  did  not  communicate  to  any  of  the  vendors 
at  any  time  that  I  held  this  fund." 

It  is  admitted  by  the  parties  that  the  fish  receipts  were 
not  presented  until  after  the  order  for  Tessier's  insolvency, 
and  the  vesting  of  his  estate  in  trustees. 

These  are  substantially  the  material  facts.  No  other  wit- 
nesses were  examined. 

It  will  be  noticed  that  the  only  difference  between  the 
testimony  of  Tessier  and  that  of  Rendell,  is  that  Tessier 
alleges  that  in  the  event  of  his  insolvency,  before  the  pre- 
sentation of  the  fish  receipts,  Rendell  was  to  hold  the  money 
in  trust  to  pay  the  vendors.  Rendell  says  there  was  nothing 
said  about  the  latter  contingency.  In  my  view  of  the  law 
it  would  not  improve  the  position  of  the  plaintiffs  if  the 
event  of  insolvency  had  been  anticipated  and  provided  for, 
when  the  money  was  handed  over. 

Upon  these  facts  the  plaintiffs  have  applied  to  this  Court 
for  a  declaration  that  the  $3,200  paid  to  Rendell  were  paid 
to  him  in  trust  for  them,  and  they  also  pray  for  a  decree 
that  the  money  being  so  held  should  be  paid  over  to  them 
as  cestuis  que  trustent. 

The  defendant  trustees  reply  :  (1)  That  the  deposit  of  the 
money  with  Rendell  did  not  raise  any  trust  enforceable  by 
the  plaintiffs  against  him,  and  that  the  only  position  held 
by  Rendell  was  that  of  an  ordinary  agent  of  Tessier,  to  whom 
the  money  was  payable  when  demanded;  and  (2)  that  if 
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«uch  a  payment  could  lie  construed  as  a  trust,  or  a  payment 
to  Kendell  for  or  on  account  of  the  plaintiffs,  it  was  void 
under  the  provisions  of  our  insolvency  laws;  and  they  claim 
the  said  fund  of  $3,200 

I  have  haid  very  little  or  no  difficulty  in  arriving  at  a  con- 
clusion upon  the  questions  put  in  issue  by  the  facts 

The  principle  governing  the  first  issue  has  be»n  loug  set- 
tled by  a  series  of  cases  establishing  the  doctrine  that  such 
an  assignment,  even  if  made  by  deed  by  a  debtor  to  a  third 
party,  of  money  or  property  to  pay  creditors,  cannot  be 
treated  as  a  trust  for  their  benefit  A  mere  voluntary  as- 
signment of  property  by  a  debtor  to  be  expressly  held  by 
the  assignee  for  the  liquidation  of  certain  liabilities  of  the 
debtor  uncommunicated  to  the  creditors,  or  not  acted  upon 
or  otherwise  acquiesced  in  by  them  before  revocation,  can- 
not be  construed  to  create  a  trust  for  the  creditors  and  there- 
fore cannot  be  enforced  at  their  instance  as  cestuis  que  trvs- 
tent.  The  effect  of  such  an  assignment  is  merely  to  create 
the  assignee,  the  attorney  or  agent  of  the  debtor,  and  not  to 
raise  in  any  way  the  relation  of  trustee  and  cestuis  que  trus- 
tent  between  him  and  the  creditors.  In  this  case  the  cre- 
ditors were  not  originally,  nor  did  they  become  in  any  way, 
before  the  trustee  defendants  intervened,  privy  to  the  assign- 
ment, and  they  cannot  enforce  what  was  merely  a  mandate 
of  Tessier  to  Kendell,  and  subsequently  revoked  by  the  ap- 
pointment or  demand  of  Tessier's  trustees.  Thn  has  been 
laid  down  as  the  law  in  several  cases  as  far  back  as  1815, 
ond  the  law  has  been  restated,  explained  and  enforced  by 
many  decisions  in  recent  years,  notably  in  the  cases  of  Johns 
v  James,  8  Ch.  1),  7U :  Henderson  v  EotJischild,  33  C.  D. 
459,  56,  L.  J.  Ch.  471,  and  Godfrey  v.  Poole,  13  App.  Cases, 
497, — the  substance  and  effect  of  which  may  be  briefly  stated 
to  be,  that  an  arrangement  such  as  the  one  made  in  this  in- 
stance between  Tessier  and  Kendell,  without  the  knowledge 
of  or  communication  with  the  plaintiffs,  is  supposed  to  be 
made  by  the  debtor  not  for  the  benefit  of  the  creditors,  but 
for  the  convenience  of  the  debtor, — in  other  words,  it  is  sim- 
ply the  placing  of  money  by  the  debtor  in  the  hands  of  his 
agent  with  directions  to  pay  certain  specified  creditors,  and 
is  a  mandate  revocable  by  the  debtor  at  any  time  before 
payment 

Here  it  may  be  observed  that  the  instructions  were  not 
even  that  Kendell  should  pay  the  creditors,  but  merely  that 
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he  should  hold  the  money,  to  be  handed  back  to  Tessier  on 
his  demand,  to  be  by  hiin  devoted  to  the  payment  of  the  fish 
receipts  on  presentation  to  him. 

Such  being  the  doctrine  governing  such  transactions,  I 
concur  in  the  conclusion  to  which  the  Court  has  arrived, 
that  the  plaintiffs  cannot  recover  in  this  action. 

The  action  having  fuiled  on  the  first  paragraph  of  defence, 
I  do  not  see  the  necessity  of  offering  at  present  any  opinion 
upon  the  question  raised  by  the  second  paragraph. 

There  must,  therefore,  be  a  judgment  for  the  dcfendnnts 
that  they  are  entitled  to  the  said  fund  of  $3,200,  together 
with  their  costs  of  suit  against  the  plaintiffs,  Hann  and  Tiller 

The  defendant  Rendell  is  entitled  to  his  costs  between 
party  and  party  out  of  the  fund. 


Morison,  J. : 

The  plaintiffs  are  planters  and  fishermen  residing  in  Wes- 
ley ville  in  Bonavista  Bay.  Charles  W.  H.  Tessier,  up  to  the 
time  of  his  insolvency,  was  a  general  merchant  and  pur- 
chaser and  exporter  of  codfish,  doing  business  in  St.  John's. 
During  the  past  season  Tessier  employed  Alexander  Carter, 
master  of  a  vessel  called  the  Souris  Light,  to  purchase  fish 
for  him.  Carter  purchased  from  plaintiff's  and  others  a  total 
quantity  of  about  1,000  quintals  of  fish,  and  gave  receipts 
for  the  same  in  the  name  and  on  behalf  of  Tessier  The 
Souris  Lvjht  arrived  in  St.  John's  about  September  14th, 
and  immediately  proceeded  to  discharge  the  fish  into  Tes- 
sier's  store.  In  order  to  obtain  funds  to  pay  for  this  aud 
other  fish  which  he  hud  purchased,  Tessier  pledged  to  the 
Bank  of  Montreal  by  warehouse  receipt  a  quantity  of  2,400 
quintals  of  fish  (including  the  fish  per  Souris  Light,  which 
was  theu  being  landed)  as  .security  for  an  advance  of  $9,600, 
which  he  then  obtained.  This  was  on  September  lGth.  As 
far  as  L  can  gather  from  the  evidence,  Tessier  was  insolvent 
at  the  time  the  iish  arrived  in  the  sense  that  if  called  upon 
he  would  have  been  unable  to  pay  all  his  creditors  one  hun- 
dred cents  in  the  dollar  in  cash  upon  demand.  With  further 
assistance  and  judicious  management  he  might  probably  have 
been  tided  over  his  difficulties,  and  I  think  it  is  quite  clear 
that  if  he  could  have  been  carried  along  until  the  end  of 
the  year,  it  would  have  been  to  the  advantage  of  his  ci edi- 
tors and  his  estate  generally.     Differences,  however,  arose 
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between  him  and  the  Bank.  On  September  16th,  when  he 
obtained  the  advance  of  $9,600,  he  was  told  by  the  manager 
that  this  was  the  last  advance  the  Bank  would  make,  but 
there  was  no  hint  or  indication  that  the  Bank  would  close 
Tessier's  account  or  press  for  immediate  payment.  All  that 
Tessier  anticipated  from  the  intimation  from  the  Bank  was 
a  temporary  stringency  in  his  business  and  a  curtailment  of 
his  powers  to  purchase  fish.  To  use  a  nautical  expression, 
Tessier  expected  that  he  would  have  to  shorten  sail  until 
the  weather  should  clear  up,  but  he  had  no  expectation  or 
anticipation  that  he  would  not  be  able  to  weather  the  storm. 
He  had  uo  reason  to  believe  that  the  Bank  would  press  him 
for  immediate  payment,  aud  at  that  time  the  Bank  does  not 
seem  to  have  had  any  intention  of  doing  so.  No  unpleasant- 
ness or  friction  seems  to  have  arisen  between  them,  beyond 
the  fact  that  the  Bank  would  not  make  further  advances. 
At  this  time,  in  addition  to  owing  the  Bank  several  sums 
secured  by  warehouse  receipts,  Tessier  owed  the  Bank  a  sum 
on  overdrawn  account,  against  which  the  Bank  held  as  secu- 
rity mortgages  upon  Tessier's  interest  in  two  vessels.  Evi- 
dently this  was  not  regarded  by  the  Bank  as  sufficient  secu- 
rity, and  on  September  20th,  at  the  request  of  the  Manager, 
Tessier  pledged  to  the  Bank  by  warehouse  receipts  other 
goods  to  secure  a  further  advance  of  $8,800.  This  amount 
was  placed  to  the  credit  of  the  overdrawn  account,  and  with 
the  value  of  Tessier's  interest  in  the  vessels  referred  to  was 
sufficient,  or  nearly  sufficient,  to  close  that  account.  Be- 
tween the  17th  and  20th  there  seems  to  have  been  no  dis- 
agreement or  friction  between  the  Bank  and  Tessier,  beyond 
the  stopping  of  further  advances,  and  on  the  20th  the  Man- 
ager informed  Tessier  that  he  was  telegraphing  to  the  head 
office  of  the  Bank  of  Montreal  with  the  view  of  alleviating 
Tessier's  position  aud  relieving  the  stringency  as  to  his  ac- 
count. On  the  20th  the  Manager  of  the  Bank  asked  Tessier 
if  he  had  no  other  goods  which  he  could  hypothecate.  Tes- 
sier referred  to  certain  goods  which  he  had  in  stock,  but  said 
lie  would  require  these  goods  for  his  dealers  for  his  fall's 
trade.  These  goods  he  agreed  to  hypothecate,  and  during 
the  day  he  had  them  separated  from  his  general  stock  for 
that  purpose.  Upon  further  consideration,  and  after  con- 
sultation with  his  solicitor,  he  apparently  decided  not  to 
make  this  further  hypothecation.  Next  day  (21st)  he  saw 
the  Manager  of  the  Bank,  and  requested  that  the  $8,800- 
34 
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advanced  upon  the  hypothecation  of  the  previous  day  should 
be  placed  to  the  credit  of  his  (Tessier's)  current  account  in- 
stead of  to  the  credit  of  the  overdrawn  account.  This  was 
refused  by  the  Manager,  and,  in  the  words  of  Tessier,  "  for 
the  next  three  or  four  days  we  were  at  loggerheads."  On 
the  23rd  the  Bank  issued  a  writ  of  attachment.  On  the 
24th  Tessier  filed  his  petition  for  insolvency,  and  on  Octo- 
ber 12th  he  was  declared  insolvent. 

Let  me  now  refer  for  a  moment  to  liendell's  position  in 
the  case.  Rendell  is  a  broker  and  was  a  friend  of  Tessier, 
to  whose  opinion  upon  financial  and  business  matters  he 
{Tessier)  attached  considerable  importance.  When  the  Bank 
intimated  on  September  16th  that  it  would  make  no  further 
advances,  and  it  became  evident  that  Tessier  would  have  to 
curtail  the  purchasing  of  fish,  which  formed  a  large  part  of 
his  business,  he  had  a  conversation  with  Rendell  as  to  his 
(Tessier's)  financial  position,  and  particularly  with  reference 
to  the  plaintiffs  and  others  who  had  shipped  fish  to  Tessier 
by  the  Souris  Light,  and  who  had  not,  up  to  that  time,  been 
paid  for  their  fish.  Tessier  told  Rendell  in  a  general  way 
the  facts  as  to  his  position  with  the  Bank,  of  the  advance  of 
39,600,  and  of  the  position  of  the  fish  per  Souris  Light,  aud 
apparently  asked  for  his  advice.  At  this  time  the  relation 
of  Rendell  to  the  plaintiffs  was  that  of  a  stranger  He  had 
heard  casually  that  Hann  had  shipped  fish  per  the  Souris 
Light,  but  he  knew  nothing  of  the  other  plaintiffs  or  of  their 
fish.  As  I  say  above,  he  was  merely  a  stranger  to  the  plain- 
tiffs. Whether  this  relation  was  changed  by  subsequent 
events,  as  contended  for  by  defendants,  I  will,  if  necessary, 
discuss  later  on.  What  I  wish  to  make  clear  here  is  that 
Rendell  at  this  time  was  not,  in  any  sense  of  the  word,  the 
agent  of  the  plaintiffs,  and  that  the  consultation  between 
him  and  Tessier  was  had  solely  at  the  instance  of  Tessier 
and  in  his  interest.  In  the  conversation  between  Rendell 
and  Tessier,  Rendell  advised  Tessier  to  take  out  of  the  $9600 
advanced  by  the  Bank,  two  suras,  aggregating  approximately 
about  $7,500,  to  place  $3,200  in  his  (Rendeli's)  hands  in 
trust  to  pay  the  fish  receipts  of  plaintiffs,  and  to  place  the 
balance  in  the  hands  of  his  (Tessier's)  cashier  in  trust  to  pay 
other  vendors  of  fish  whose  receipts  had  not  yet  been  pre- 
sented, but  which  might  be  presented  at  any  moment  In 
accordance  with  this  advice,  Tessier  gave  to  Rendell  a  che- 
que on  the  Bank  cif  Montreal  for  $3,200.     This  cheque  was 
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cashed  by  Rendell  on  the  same  day,  the  proceeds  were  placed 
in  a  sealed  package  marked  "  A.  S.  Rendell,  in  trust,"  and 
the  package  was  deposited  in  RendeU's  safe.  This  took  place 
on  September  18th. 

Upon  Tessier  being  declarsd  insolvent,  the  defendant  trus- 
tees demanded  payment  of  the  $3,200  from  Rendell,  and  the 
Bank  of  Montreal  also  claimed  the  amount.  Afterwards 
plaintiffs  claimed  the  amount  fro»n  Rendell,  and  payment 
being  refused,  they  took  the  present  action,  in  which  they 
claim  (1)  a  declaration  that  Rendell  held  $3,200  in  trust  for 
them,  and  (2)  payment  of  said  sum.  Rendell  interpleaded, 
and  the  $3,200  was  paid  into  Court,  less  RendeU's  costs,  and 
the  question  of  the  ultimate  liability  for  these  costs  was  re- 
served until  after  the  hearing  of  the  action.  The  defendant 
trustees  contend  (1)  that  there  was  no  trust  created ;  (2)  that 
if  any  trust  was  created  it  was  a  trust  for  creditors  which 
cannot  be  enforced  against  the  defendant  trustees ;  (3)  that 
the  $3,200  was  the  property  of  Tessier  up  to  the  date  of  his 
insolvency,  and  is  now  the  property  of  defendants  as  trus- 
tees of  his  insolvent  estate ;  and  (4)  that  if  it  be  held  that  a 
trust  was  created,  and  that  the  receipt  of  the  $3,200  by 
Rendell  was  a  payment  of  that  sum  to  the  plaintiffs,  then 
that  such  payment  was  void  under  section  11  of  our  Insol- 
vency law,  as  being  made  within  two  months  of  Tessier's 
declared  insolvency  with  a  view  to  give  an  undue  preference 
to  a  creditor,  and  because  the  person  receiving  said  payment, 
or  for  whose  benefit  it  was  received,  had  notice  or  was  aware 
of  Tessier's  insolvency. 

I  have  stated  the  facts  somewhat  fully,  and  as  nearly  as 
possible  in  consecutive  order,  for  the  reason  that  the  Court 
site  in  this  case  as  judge  of  both  fact  and  law.  In  order  to 
arrive  at  a  satisfactory  decision  of  the  legal  questions  invol- 
ved, it  is  necessary  first  of  all  to  have  a  clear  appreciation  of 
all  the  material  facts  surrounding  the  transaction  in  ques- 
tion, and  to  give  each  fact  its  proper  value.  The  facts  hav- 
ing once  been  ascertained  with  precision,  the  application  of 
the  law  to  them  will  be  less  difficult 

Turning  now  to  the  first  question  raised  by  the  parties,  I 
have  to  ask  myself  whether  Tessier,  by  handing  over  the 
sum  of  $3,200  to  Rendell  on  September  18th,  under  the  cir- 
cumstances detailed  by  him  and  Rendell  in  evidence,  created 
a  trust  for  that  sum  for  the  benefit  of  the  plaintiffs  If  no 
trust  was  created  the  plaintiffs  case  must  fail,  as  upon  no 
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other  contention,  so  far  as  I  can  see,  can  they  claim  the 
amount.  If  no  trust  was  created  for  the  benefit  of  the  plain- 
tiffs the  money  never  passed  beyond  the  ownership  and  con- 
trol of  Tessier,  and  upon  his  insolvency  became  the  property 
of  his  trustees.  What  is  necessary  in  order  to  constitute  a 
valid  trust  ?  In  my  opinion  three  circumstances  must  occur. 
First,  there  must  be  sufficient  and  proper  words  to  raise  the 
trust ;  then  there  must  be  a  definite  subject,  and  lastly  there 
must  be  a  certain  and  ascertained  object.  As  regards  per- 
sonal estate,  a  trust  may  be  created  either  by  writing  or  by 
word  of  mouth.  By  which  ever  method  created  the  trust 
will  be  equally  valid,  but  if  created  in  writing  it  will,  in  the 
great  majority  of  instances,  be  less  difficult  to  prove.  Ap- 
plying these  requirements  to  the  facts  before  me,  what  do  I 
find  ?  I  will  first  of  all  deal  with  those  about  which  there 
is  no  question.  It  is  beyond  doubt  that  there  is  a  definite 
subject,  to  wit,  the  $3,200.  It  is  equally  clear  that  this  is  a 
personal  estate,  concerning  which  a  trust  may  be  created  by 
word  of  mouth.  I  think  also  that  it  may  be  taken  for 
granted  that  there  is  a  certain  and  ascertained  object.  As 
to  what  this  object  was  the  parties  differ.  The  plaintiffs 
claim  the  trust  was  for  their  benefit.  The  defendants  say 
that  if  any  trust  was  created  it  was  for  the  benefit  of  Tessier. 
They  differ  as  to  what  the  object  whs,  and  that  may  require 
some  examination  later  on,  if  I  find  that  the  first  requisite 
of  a  trust,  namely,  the  use  of  proper  and  sufficient  words  to 
create  it,  has  been  proved  to  my  satisfaction.  To  ascertain 
this,  I  have  to  consider  first  of  all  what  Tessier  and  Rendell 
said  and  did  with  respect  to  the  transaction  in  question,  and 
in  connection  with  this  I  have  to  consider  all  the  material 
circumstances  surrounding  it.  At  the  outset  I  think  it  is 
clear  that  both  Tessier  and  Rendell  intended  to  create  a  trust 
with  respect  to  the  83,200.  Their  use  of  the  expression  "  in 
trust "  in  their  respective  accounts  of  the  transaction,  the 
separation  of  this  particular  sum  from  the  moneys  of  Tes- 
sier, the  handing  of  it  to  Rendell,  the  marking  of  it  by  Ren- 
dell with  his  own  name  "  in  trust "  and  the  deposit  of  it  in 
Rendell's  safe  without  mixing  it  up  with  his  own  moneys 
are  conclusive  upon  this  point.  If  Tessier  were  merely  de- 
sirous of  placing  this  amount  where  it  would  be  under  his 
own  control  and  available  for  payment  of  fish  per  Souris 
Light,  as  contended  by  his  trustees,  he  could  easily  have 
done  so  without  the  intervention  of  Rendell.    The  fact  that 
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'he  divested  himself  of  the  actual  possession  of  the  money 
shows  that  more  than  this  was  intended.  How  much  more 
was  intended  may  be  estimated  by  keeping  in  mind  the 
position  of  affairs  at  the  moment.  Tessier  had  pledged  the 
plaintiffs'  fish  to  the  Bank  for  its  full  value,  and  was  desi- 
rous that  at  least  a  portion  of  the  fund  arising  from  the 
pledge  should  be  secured  to  the  plaintiffs,  whose  fish-receipts 
might  be  presented  at  any  moment.  The  condition  of  his 
business,  owing  to  the  action  of  the  Bank  in  stopping  further 
advances,  made  him  apprehensive  as  to  the  future.  He  ex- 
pected to  be  able  to  carry  on  his  business  albeit  on  a  cur- 
tailed basis,  but  in  doing  so  he  saw  the  possibility  of  his 
being  short  of  funds.  To  have  fish-receipts  presented  and 
refused  payment  would  be  most  damaging  to  his  credit,  and 
would  probably  precipitate  the  temporary  or  permanent 
stoppage  of  his  business,  the  very  difficulty  which  he  was 
trying  to  avoid.  He  had  pledged  the  plaintiffs'  fish  and 
obtained  full  value  for  it,  and  naturally  was  anxious  that 
when  their  fish  receipts  were  presented  they  would  be  paid 
in  part,  if  not  in  full.  Similar  considerations  were  present 
to  Rendell's  mind,  and  were  evidently  more  clearly  appre- 
ciated by  him.  The  plaintiffs'  fish  which  had  been  pledged 
to  the  Bank,  had  not  all  been  landed  at  the  time  of  the  con- 
versation between  them.  Rendell  saw  how  awkward  it 
would  be  for  both  Tessier  and  the  Bank  if  the  fish,  which 
was  supposed  to  be  in  store  and  covered  by  the  warehouse 
receipts,  were  attached  by  the  plaintiffs  or  any  other  credi- 
tor of  Tessier.  He  considered  it  wise  that  provision  should 
be  made  for  payment  of  this  particular  lot  of  fish,  so  that  it 
might  go  into  store  and  thereby  avoid  any  question  under 
the  warehouse  receipt.  He  thought  it  unfair  to  the  plain- 
tiffs that  they  should  not  be  paid  for  it.  In  his  own  words, 
"  he  wanted  to  secure  Tessier  and  the  vendors  against  the 
temporary  stringency,  so  as  not  to  have  any  comment  at 
that  time  of  the  year,"  which  to  my  mind  was  a  very  clear- 
headed and  sensible  appreciation  of  the  situation  I  there- 
fore think  that  it  is  beyond  cavil  that  the  object  and  inten- 
tion of  both  Tessier  and  Rendell,  in  dealing  with  the  83,200 
in  the  manner  they  did,  was  to  create  a  trust  with  regard  to 
it  for  the  benefit  of  the  plaintiffs 

How  have  they  carried  out  this  object  and   intention  I 

Have  they  clearly  expressed  what  they  wished  to  do  or  have 

.  done  ?     Have  thev  used  sufficient  words  to  create  the  trust 
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Jthey  contemplated  ?  I  turn  first  to  Tessier's  evidence.  He 
says  he  gave  the  $3,200  to  Rendell  in  trust  to  meet  the  fish- 
receipts  per  Souris  LiglU  as  they  came  along,  with  the  under- 
standing that  Rendell  would  hand  the  money  back  to  him 
{Tessier)  when  the  receipts  came  along,  if  he  (Tessier)  re- 
quired it,  provided  that  he  (Tessier)  was  going  on  in  busi- 
ness as  usual  Otherwise  the  money  was  to  be  held  by 
Rendell  in  trust  to  meet  the  Souris  Light's  fish.  Much 
stress  was  laid  by  defendant's  counsel  on  the  condition  that 
Rendell  was  to  hand  the  money  back  to  Tessier  when  the 
receipts  came  along,  if  Tessier  required  it.  From  this,  coun- 
sel argued,  that  the  trust  (if  any)  was  solely  for  the  benefit 
of  Tessier.  I  cannot  concur  with  this  view.  The  liability 
of  Rendell  to  hand  back  the  money  was  limited  by  the  pro- 
viso that  Tessier  should  be  continuing  business  as  usual,  and 
it  is  very  easy  to  understand  why  Tessier  wished  to  have 
the  money  handed  back  in  that  event.  If  he  were  continu- 
ing business  as  usual  and  the  fish-receipts  were  presented) 
he  would  as  a  matter  of  course  wish  them  to  be  paid  in  the 
usual  way  through  his  own  office,  and  not  give  occasion  for 
comment  by  having  them  sent  to  a  third  party  for  paymeut. 
Mercantile  credit  at  the  best  of  times  must  not  be  tampered 
with,  and  at  that  particular  time  it  was  not  wise  to  subject 
Tessier's  credit  to  any  undue  strain.  My  construction  of 
the  words  used  is  made  clearer  by  the  remaining  words  used 
by  Tessier  where  he  says,  "  otherwise  the  money  was  to  be 
held  by  Rendell  in  trust  to  meet  the  Souris  Light's  fish." 
What  does  "otherwise"  refer  to?  Clearly  to  the  contin- 
gency whether  Tessier  were  "going  on  in  business  as  usual." 
If  he  were  not,  Rendell  was  to  hold  the  money  iu  trust  to 
meet  the  Souris  Light's  fish.  Rendell's  evidence  as  to  the 
words  used  is  not  so  full.  After  describing  the  receipt  of 
the  $3,200,  the  sealing  of  same  in  a  package,  the  marking  of 
package  "  A.  S.  Rendell  iu  trust,"  and  the  deposit  of  it  in 
his  safe,  he  says,  "  the  general  understanding  was  that  Tes- 
sier would  send  down  and  get  the  money  and  pay  for  the 
fish  as  the  receipts  were  presented.  I  got  no  instructions 
from  Tessier  to  pay  the  money  in  any  event.  Insolvency 
was  not  contemplated  at  that  time.  I  don't  think  it  wa» 
contemplated  that  any  person  but  Tessier  would  pay  the 
vendors  for  the  fish."  Taking  what  both  Tessier  and  Ren- 
dell said  and  did  into  consideration,  and  looking  at  all  the 
surrounding  circumstances,  I  hive  no  difficulty  in  conclud- 
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ing  that  a  trust  was  intended  to  be  created,  the  effect  of 
which  may  be  stated  shortly  as  follows :  Itendell  was  to  hold 
the  $3,200  in  trust,  (1)  to  pay  the  money  to  Tessier  at  any 
time  upon  demand  for  the  purpose  of  paying  the  plaintiff's 
fish-receipts,  if  he  (Tessier)  was  at  the  time  of  the  demand 
going  on  in  business  as  usual ;  and  (2)  if  at  the  time  of  de- 
mand Tessier  was  not  going  on  in  business  as  usual,  to  hold 
the  money  for  the  benefit  of  plaintiffs  against  their  fish- 
receipts. 

Xow,  however,  a  more  serious  question  arises,  what  is  the 
legel  effect  of  such  a  trust  ?  Is  it  equivalent  to  a  voluntary 
conveyance  which  may  for  certain  purposes  be  valid  be- 
tween the  maker  of  it  and  the  trustee,  or  is  it  in  effect  a 
mere  mandate  to  Itendell  to  hold  the  mouey  subject  to  Tes- 
sier s  further  directions  as  to  its  disposal  ?  In  other  words, 
was  it  simply  a  trust  for  Tessier's  benefit,  which  could  be 
altered  or  determined  by  him  at  will  ?  This  brings  me  to 
the  second  objection  raised  by  the  defendants.  The  defen- 
dants say  that  if  a  trust  has  been  created,  it  is  a  trust  for 
the  benefit  of  creditors,  the  making  of  which  was  not  com- 
municated to  any  creditors,  and  that  such  a  trust  is  fraudu- 
lent and  void  as  against  the  defendant  trustees,  and  cannot 
be  enforced  for  the  reasons  set  forth  in  the  case  of  Joints  v 
James,  8  Ch.  D.  744,  aQd  the  cases  there  cited.  In  Smith 
t?.  Hurst,  10  Hare  47,  the  Vice-Chancellor,  Sir  Geo.  James 
Turner,  lays  down  the  law  concerning  trusts  of  this  nature 
as  follows:  "Many  of  the  cases  upon  voluntary  deeds  were 
cited  and  commented  upon  in  the  argument  on  this  case ; 
and  I  have  thought  it  right  therefore  to  examine  the  autho- 
rities upon  the  subject.  They  appear  to  me  to  result  in 
this,  that  in  cases  of  deeds  vesting  property  in  trustees  upon 
trust  for  the  benefit  of  particular  persons,  the  deed  cannot 
be  revoked,  altered  or  modified  by  the  party  who  has  created 
the  trust ;  but  that  in  cases  of  deeds  purporting  to  be  exe- 
cuted for  the  benefit  of  creditors,  the  question  whether  the 
trusts  can  be  revoked,  altered  or  modified  depends  upon  the 
circumstances  of  each  particular  case.  It  is  difficult,  at 
first  sight,  to  see  the  distinction  between  the  two  classes  of 
cases ;  for,  in  each  of  the  classes  a  trust  is  purported  to  be 
created,  and  the  property  is  vested  in  the  trustees ;  but  I 
think  the  distinction  lies  in  this — in  cases  of  trust  for  the 
benefit  of  particular  persons,  the  party  creating  the  trust 
can  have  no  other  object  than   to  benefit  the  persons  in 
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whose  favour  the  trust  is  created,  and,  the  trust  being  well 
created,  the  property  in  equity  belongs  to  the  cestui  qui  tnat 
as  much  as  it  would  belong  to  them  at  law  if  the  legal  in- 
terest had  been  transferred  to  them ;  but  in  cases  of  deeds 
purporting  to  be  executed  for  the  benefit  of  creditors,  and 
to  which  no  creditor  is  a  party,  the  motive  of  the  party  exe- 
cuting the  deeds  may  have  been  either  to  benefit  his  credi- 
tors or  to  promote  his  own  convenience;  and  the  Court 
there  has  to  examine  into  the  circumstances,  for  the  pur- 
pose of  ascertaining  what  was  the  true  purpose  of  the  deed; 
and  this  examination  does  not  stop  with  the  deed  itself,  but 
must  be  earned  on  to  what  has  subsequently  occurred,  be- 
cause the  party  who  bar.  created  the  trust  may,  by  his  own 
conduct,  or  by  the  obligations  which  he  has  permitted  his 
trustee  t<»  contract,  have  created  an  equity  against  himself. 
Each  case  of  the  latter  description  being  thus  governed  by 
its  circumstances,  any  further  examination  of  the  authori- 
ties would,  I  think,  be  useless  It  would  lead  to  the  ascer- 
tainment of  no  principle,  and  would  only  involve  the  ques- 
tion whether  the  principle  has  been  rightly  applied  " 

In  Sijnnott  v.  Simpson,  J  B.  L.  C.  133,  the  Lord  Chancellor 
(Lord  Cranworth)  says:  "I  do  not  at  all  question  or  doubt 
the  doctriue  acted  on  in  the  cases  of  Garrard  r  Lord  Laud- 
erdale and  Walwyn  r.  Coutts,  and  other  cases  which  have 
followed  these  decisions.  They  proceeded  on  the  principle 
that,  where  a  person  who  is  indebted  makes  provision  for 
payment  of  his  debts  by  vesting  property  in  trustees  for  the 
purpose  of  discharging  them,  but  does  so  behind  the  backs 
of  the  creditors,  and  without  communicating  with  them,  the 
trustees  do  not  become  trustees  for  the  creditors.  The  ar- 
rangement is  one  supposed  to  be  made  by  the  debtor  for  his 
own  convenience  only ;  it  is  as  if  he  had  put  a  sum  of  money 
into  the  hands  of  an  agent,  with  directions  to  apply  it  in 
paying  certain  specified  debts.  In  such  a  case  there  is  no 
privity  between  the  agent  and  the  creditor.  The  debtor 
may  at  any  time  revoke  the  authority  given  to  his  agent, 
and  may  recall  the  money  placed  in  his  hands  The  agent 
is  the  agent  exclusively  of  the  debtor,  not  of  the  creditor. 
No  action  could  be  maintained  by  him  against  the  creditor ; 
there  is  no  privity  between  them." 

In  the  same  case  Lord  St.  Leonards  says :  "  The  clear  prin- 
ciple is,  that  a  trust  created  for  creditors  without  bargain  or 
communication  with  them  cannot  be  enforced  by  them" 
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From  these  and  similar  cases  to  which  1  have  referred  it 
seems  to  me  that,  in  order  to  render  a  transaction  such  as 
the  one  in  question  here  valid  and  enforceable  as  a  trust, 
the  plaintiffs  would  require  to  show  that  the  creation  of  the 
trust  for  their  benefit  was  communicated  to  them.  The 
mere  making  of  a  deed  in  favor  of  a  trustee  for  the  benefit 
of  general  creditors,  or  of  certain  particular  creditors  named 
in  the  deed,  does  not  of  itself  create  a  trust  in  favor  of  all 
and  every  or  any  of  the  creditors.  Hut  circumstances  may 
occur  whish  would  change  the  effect  of  the  transaction  If 
the  creditor  who  seeks  to  enforce  the  deed  were  a  party  to 
it,  or  if  the  making  of  the  deed  were  communicated  to  him, 
and  he  acted  upon  such  communication,  then  he  would  have 
a  right  to  come  into  Court  to  enforce  the  trust.  Otherwise 
as  between  the  maker  of  the  trust  and  the  trustee  it  would 
be  a  mete  mandate,  revocable  at  any  time  at  the  instance  of 
the  maker. 

Applying  tl.is  to  the  present  case  what  do  we  find  i  It  is 
clear  that  the  making  of  the  trust  was  not  communicated  to 
the  plaintiffs  until  after  the  insolvency  of  Tessier,  and  that 
before  the  plaintiffs  had  any  notice  or  knowledge  of  what 
Tessier  had  done,  payment  of  the  amount  had  been  deman- 
ded fromReudell  by  the  trustees  of  Tessier's  insolvent  estate. 
This  placed  the  plaintiffs  in  the  same  position  as  if  Tessier 
himself  had  demanded  the  amount  from  Rendell.  The  de- 
mand by  Tessier's  trustees  exhausted  Rendell's  mandate  to 
deal  with  the  money,  and  from  that  moment  the  money  be- 
longed to  Tessier's  insolvent  estate.  Upon  this  point,  there- 
fore, my  judgment  must  be  in  favor  of  the  defendants. 

Having  come  to  this  conclusion,  there  is  no  necessity  for 
me  to  decide  whether,  if  the  payment  of  the  money  to  Ren- 
dell  was  a  payment  for  the  benefit  of  plaintiffs,  it  would  have 
been  void  as  having  been  made  with  a  view  to  prefer  the 
plaintiffs  to  Tessier's  other  creditors.  The  case  however  may 
be  carried  further  than  the  present  Court,  and  in  that  event 
it  is  advisable  that  the  Appeal  Court  should  be  in  possession 
of  a  finding  by  this  Court  upon  that  point,  which  is  really  a 
matter  of  fact.  After  giving  careful  attention  to  the  evi- 
dence of  Tessier  and  Rendell,  and  considering  the  cases  on 
the  subject  of  undue  preference,  I  think  that  it  was  not  the 
substantial  and  dominent  view  of  Tessier,  when  paying  the 
money  to  Rendell,  to  prefer  the  plaintiffs  to  his  other  cre- 
ditors-    In  other  words,  if  the  payment  to  Rendell  could 
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have  enured  to  the  benefit  of  plain  tiffs,  1  would  not  have 
been  prepared  to  declare  it  void  as  au  undue  preference.  If 
Tessier's  sole  object  was  to  prefer  the  plaintiffs  to  his  other 
creditors,  would  he  not  have  paid  Bendell  the  full  amount 
due  to  them,  instead  of  less  than  one  half  of  the  amount  ? 
Looking  at  all  the  attendant  circumstances,  I  should  say  that 
Tessier's  real  object  and  the  motive  that  was  uppermost  in 
his  n.ind  when  making  the  payment,  was  to  prevent  any 
hitrh  in  his  business,  or  any  impairment  of  his  credit  at  that 
se».aon  of  the  year.  Allied  with  this  was  the  desire,  created 
pi^ably  by  his  conversation  with  Bendell,  to  have  the  plain- 
tihV  fish  which,  although  covered  by  the  warehouse  receipt, 
had  not  been  landed.,  paid  for  in  part  at  least.  Bendell  saw 
clearly  how  awkward  it  would  be  for  Tessier  if  fish,  which 
he  had  represented  to  the  Bank  was  in  store,  and  upon  which 
he  had  obtained  an  advance  to  its  full  value.,  were  found  not 
to  have  been  stored  as  set  out  in  the  warehouse  receipt  If 
anything  should  occur  to  prevent  the  fish  going  into  store, 
such  as  attachment  or  sudden  insolvency  proceedings  at  the 
instance  of  a  creditor,  it  would  place  Tessier  in  the  position 
of  having  given  a  fraudulent  warehouse  receipt  to  the  Bank. 
Then  there  was  the  desire  to  deal  fairly  with  the  plaintiffs, 
whose  fish  had  been  purchased  and  pledged  to  the  Bank  for 
its  full  value.  These  considerations  convince  me  that  Tes- 
sier's substantial  and  dominent  object  was  not  to  prefer  the 
plaintiffs  to  his  other  creditors,  but  to  obviate  as  far  as  he 
could  the  risk  of  any  stoppage  of  his  business  at  that  season* 
of  the  year,  with  all  its  disastrous  consequences. 

The  soundness  of  this  conclusion  may  be  tested  in  another 
way.  Suppose  on  Sept.  18th  the  plaintiffs  had  presented 
their  fish-receipts  for  Tessier  and  he  had  paid  them  in  full 
instead  of  only  in  part.  Would  that  be  a  fraudulent  pre- 
ference ?  In  my  opinion  it  would  not.  Tessier  was  carry- 
ing on  his  business  as  usual.  It  is  true  he  was  straitened  for 
money  and  was  obliged  to  curtail  the  purchase  of  fish,  but  no- 
immediate  stoppage  of  his  business  was  anticipated.  Be- 
tween the  17th  and  20th  he  bought  fish  and  paid  for  fish. 
On  the  20th  the  Mauugcr  of  the  Bank  was  telegraphing  to- 
Montreal  to  relieve  ihe  stringency,  and  if  it  had  not  been 
for  the  rupture  on  the  21st  the  probability  is  that  Tessier 
would  have  continued  his  business  for  some  time  longer. 
A  payment  to  the  plaintiffs  mirier  such  circumstances  would 
have  been  a  payment  in  the  ordinary  course  of  business,  and 
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in  ray  opinion  could  not  have  been  successfully  challenged 
as  a  fraudulent  preference. 

On  the  whole  case  I  think  that  the  sum  of  $3,200,  paid 
into  Court  by  Eendell,  must  be  paid  out  to  the  defendant 
trustees.  The  costs  incurred  by  Eendell  and  deducted  from 
the  fund,  should  be  paid  out  of  the  insolvent  estate  of  Tes- 
sier,  and  the  costs  of  the  defendaut  trustees  must  be  paid 
by  plaintiffs.  Taken  all  round  it  is  a  very  hard  case  on 
plaintiffs,  and  if  the  practice  of  the  Court  had  permitted  it 
I  would  have  been  glad  to  relieve  them  from  liability  for 
costs.  It  is  an  old  saying  that  '  hard  cases  make  bad  law," 
and  judges  have  always  to  guard  against  allowing  their  sym- 
pathies to  get  the  better  of  their  judgment.  If  the  present 
case  has  the  effect  of  opening  the  minds  of  outport  shippers 
to  the  risks  they  run  by  accepting  th*  customary  fish-re- 
ceipts in  payment  for  fish,  the  time  spent  upon  it  has  been 
well  spent.  A  very  simple  precaution  in  the  present  case 
would  have  avoided  all  risk  of  loss,  and  would  have  secured 
to  the  plaintiffs  payment  for  fish. 


Little,  C.  J. : 

I  agree  with  the  conclusion  arrived  at  by  my  brother 
Judges,  that  no  trust  was  created  in  this  case.  Judgment 
will,  therefore,  be  entered  for  the  defendants,  Cowan  and 
McDougall,  trustees  of  the  insolvent  estate  of  C.  W-  H. 
Tessier,  for  the  fund  of  $3,200,  and  for  their  costs  to  be 
taxed  against  the  plaintiffs,  Hann  and  Tiller.  The  defen- 
dant, Eendell,  will  be  paid  his  costs  between  party  and  party 
out  of  the  said  fund  of  $3,200. 
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Emerson,  J.    February  12,  1902. 

Trespass— Conversion—  Vendor— Purchasers. 

A  and  B  were  the  owners  of  two  semi-detached  houses  at  Villa  Mark. 
B  mortgaged  his  house  to  C  ft  D.  The  mortgagees  sold  the  said  house  to 
E,  who  entered  therein  with  others  and  pulled  down  and  carried  away 
both  houses.  A  took  action  to  recover  damages  for  the  trespass  and  con- 
version, as  well  against  C  *  D,  the  mortgagees,  as  against  E,  the  pur- 
chaser, and  the  others  who  had  entered  upon  the  land. 

Held— That  the  purchaser  and  the  others  who  had  actually  entered  upon 
the  land,  were  liable  for  damages  for  the  trespass  and  wrongful  courenioa. 

Held— Further  that  the  mortgagees  and  veudors  were  not  liable. 

The  plaintiff  and  another  person  some  years  ago  built  two 
semi-detached  houses  near  to  Villa  Marie,  on  the  Placentia 
railway  line.  The  plaintiff  was  the  owner  of  the  eastern 
house.  Subsequently  the  owner  of  the  western  house  mort- 
gaged the  same  to  the  firm  of  Bishop  &  Monroe,  of  Saint 
John's,  who,  not  being  paid  the  amount  of  their  advances 
sold  the  same  to  the  defendant  Foley.  In  the  document  of 
conveyance,  the  property  was  described  as  "  all  that  dwell- 
ing-house known  as  Villa  Marie."  The  said  defendant,  with 
Draddy  and  Stevenson,  immediately  entered  upon  the  land 
and  pulled  down  and  carried  away  both  the  eastern  aud  the 
western  houses.  The  plaintiff  on  the  8th  day  of  October, 
1900,  took  action  to  recover  damages  for  the  trespass  and 
conversion,  joining  not  only  Foley,  Draddy  and  Stevenson, 
who  were  the  persons  who  actually  entered  upon  the  land, 
but  also  Bishop  &  Monroe,  who  had  executed  the  bill  of 
sale  of  the  premises.  The  action  came  on  for  hearing  before 
Emerson,  J.,  without  a  jury. 

Morris,  K.  C.t  for  plaintiff*. 
Marine,  K.  C.9  for  defendants. 


April  Jl,  1902 — The  following  judgment  was  delivered 
by 

Emerson,  J. : 

This  action  was  heard  last  term.  The  principal  question 
involved,  that  of  the  liability  of  the  defendants  Bishop  and 
Monroe,  was  not  so  easy  of  determination  as  at  first  ap- 
peared ;  and  I  have  taken  some  time  to  consider  the  legal 
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aspect  of  the  case  as  presented  in  the  able  argument  of 
counsel. 

The  testimony  on  the  part  of  the  defendants  was  of  a 
somewhat  contradictory  character.  Concisely  stated,  the 
facts  are  as  follows :  The  plaintiff,  Joieph  Power,  and  his 
cousin,  Joseph  Power  (2),  built  two  dwelling-houses  in  the 
form  of  a  "double  house"  near  the  station  on  the  Placentia 
railway,  known  as  "  Villa  Marie  "  The  plaintiff  owned  the 
eastern  half  and  his  cousin  the  western  half.  Joseph  Power 
(2)  mortgaged  his  portion  to  Bishop  &  Monroe,  merchants 
of  St.  John's,  to  secure  the  payment  of  certain  indebtedness. 
The  mortgage  deed  described  the  land  and  house  conveyed 
to  the  mortgagees  in  the  following  indefinite  terms :  "  I  have 
sold  to  Moses  Monroe  and  his  assigns  all  my  right,  title  and 
interest  in  and  to  the  wood-built  dwelling-house  and  pre- 
mises built  by  me,  and  situate  near  the  railway  track  in 
Placentia  Sound";  then  follow  the  usual  provisoes  for  re- 
demption and  power  of  sale  in  default  of  payment. 

Bishop  &  Monroe  authorized  one  Alphonsus  Keats,  of 
Little  Placentia,  to  find  a  purchaser  for  the  house  so  mort- 
gaged. Keats  endeavoured  to  sell  the  dwelling-  house  to  the 
defendant,  Foley,  for  $100,  but  Foley  refused  to  buy  from 
him  at  the  price,  and  came  to  St.  John's  and  concluded  an 
agreement  for  the  purchase  of  the  house  directly  with  the 
defendants,  Bishop  &  Monroe,  for  the  sum  of  $80.  At  the 
time  of  the  sale  by  Bishop  &  Monroe.,  the  defendant,  Foley, 
enquired  if  the  plaintiff,  Power,  had  any  claim  on  the  house 
then  sold  to  him,  and  Bishop  replied  that  the  plaintiff 
'  Power  had  no  claim  on  the  house  he  was  selling  to  him.' 
Bishop  then  gave  Foley  a  memorandum  of  agreement  as 
follows :  "  I  hereby  agree  to  sell  to  Thomas  Foley  the  house 
known  as  'Villa  Marie,'  for  the  sum  of  $80.  (Signed), 
Bishop  &  Monroe,"  and  Foley  returned  that  day  to  his  home 
in  Fox  Harbor.  Subsequently  the  defendant,  Foley,  accom- 
panied by  other  defendants,  Draddy  and  Stevenson,  pro- 
ceeded to  Villa  Marie  to  remove  the  dwelling-house  pur- 
chased by  Foley.  The  bill  of  sale  of  the  house  had  in  the 
meanwhile  been  forwarded  by  Bishop  &  Monroe  to  Keats 
for  delivery  to  Foley,  and  Foley  requested  Keats  to  bring 
the  bill  of  sale  to  Villa  Marie.  Keats  duly  arrived  there, 
and  delivered  the  document  to  Foley.  This  bill  of  sale  des- 
cribed the  property  in  language  less  definite  than  that  in 
which  it  is  described  in  the  mortgage,  and  sets  out  that 
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R.  K.  Bishop  and  W  S.  Monroe,  in  consideration  of  the 
sum  of  $30  paid  to  them  by  Thomas  Foley,  "  have  sold  to 
Thomas  Foley  all  that  dwelling-house  known  as  Villa  Marie, 
situate  on  the  north  side  of  the  railway  track,  at  Placentia 
Sound,  the  said  dwelling-house  to  be  accepted  as  it  now 
stands,  and  to  be  removed  by  the  said  Thomas  Foley  at  his 
own  costs  and  charges."  It  is  important  to  note  what  took 
place  at  Villa  Marie  on  the  arrival  of  Keats.  The  defen- 
dants, Foley.  Draddy  and  Stevenson,  were  engaged  in  taking 
down  the  western  half  of  the  house  [that  is,  the  part  owned 
by  Joseph  Power  (2)].  and  they  appealed  to  Keats  as  to 
whether,  under  the  bill  of  sale,  they  would  be  justified  in 
removing  the  eastern  end,  and  Keats  replied  that  "  accord- 
ing to  the  agreement  if  it  was  a  mile  long  he  would  knock 
it  down/'  Keats  himself  somewhat  corroborates  this,  hut 
his  version  of  the  interview  is  that  when  they  asked  him 
whether  the  bill  of  sale  included  both  the  eastern  and  west- 
ern dwelling-houses,  he  replied  "  Looking  at  the  face  of  the 
document  I  would  take  it  all  down ;  but,  if  it  was  my  case, 
I  would  make  euquiry  before  I  took  it  down."  However,  the 
defendants,  Foley,  Draddy  and  Stevenson,  did  not  make 
further  enquiry,  but  removed  the  material  of  both  dwel- 
lings to  Fox  Harbor.  The  plaintiff  now  sues  Bishop  and 
Monroe,  with  Foley,  Draddy  and  Stevenson,  for  the  trespass 
and  conversion,  and  charges  that  the  defendants,  Bishop  and 
Monroe,  wrongfully  sold  the  plaintiff's  dwelling-house  to 
Foley,  and  that  Foley  and  the  other  defendants  wrongfully 
entered  upon  the  land,  and  pulled  down  and  carried  away 
the  portion  of  the  dwelling-house  belonging  to  the  plaintiff. 

There  can  be  no  doubt  that  the  defendants,  Foley,  Draddy 
and  Stevenson,  are  liable  for  the  trespass  to  and  wrongful 
conversion  of  the  property  of  the  plaintiff,  and  against  them 
there  must  be  a  judgment — the  only  question  being  the 
amount  which  shall  be  assessed.  This  I  shall  deal  with 
subsequently.  The  question  of  the  liability  of  Bishop  and 
Monroe,  however,  is  much  more  complex,  but  I  am  forced 
to  sustain  the  objection  taken  by  Mr.  Morine,  K  C,  on  their 
behalf,  that  neither  the  statement  of  claim  nor  the  facts 
proved  on  trial  show  any  cause  of  action  against  them. 

It  is  very  evident  from  the  testimony  that,  while  Bishop 
and  Monroe  did  not  sell  the  house  of  the  plaintiff,  they  were 
culpably  careless  in  not  ascertaining  the  exact  position  in 
which  the  plaintiff,  Power,  stood  to  the  property,  and  were 
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unaware  that  there  were  two  attached  dwelling-houses  on 
the  land.  Mr.  Bishop's  testimony  on  this  point  is  not  satis- 
factory, and  he  certainly  betrayed  a  want  of  knowledge  of 
the  premises  and  locality  not  justified  by  one  who  undertook 
to  sell  for  a  consideration  a  house  so  situated  and  construc- 
ted. On  the  other  hand,  did  the  defendant,  Foley,  who  lives 
in  the  vicinity  and  is  well  acquainted  with  the  property, 
know  what  he  was  purchasing,  and  that  the  plaintiff,  Power, 
owned  one  of  the  houses  ?  I  am  convinced  that  he  did.  The 
first  thing  he  does  is  to  enquire  if  the  plaintiff,  Power,  has 
any  interest  in  the  house,  and  upon  proceeding  with  Draddy 
and  Stevenson  to  remove  it,  they  carefully  avoid  interfering 
with  the  plaintiff's  house  until  the  arrival  of  Keats  with  the 
bill  of  sale.  Both  Foley  and  Draddy  say  they  had  heard 
that  the  plaintiff,  Power,  had  an  interest  in  the  house,  and 
Draddy  admitted  that  they  had  refrained  from  interfering 
with  the  plaintiff's  house  until  they  saw  the  bill  of  sals.  He 
says,  "  We  were  working  at  the  west  end  of  the  house  until 
Keats  came  there.  We  did  not  touch  the  east  end  until  we 
saw  the  agreement.  We  were  waiting  to  see  the  agreement. 
We  wanted  to  see  the  agreement  to  see  if  anybody  had  any 
claim  on  it  except  Jos.  Power  (2).  We  thought  it  wouldn't 
be  right  to  take  down  the  east  end  without  having  an  agree- 
ment, but  we  were  taking  down  the  west  end  without  seeing 
an  agreement,  as  people  were  saying  that  Long  Joe  (the 
plaintiff)  had  part  of  the  house.  After  we  heard  Keats  read 
the  agreement  and  speak,  we  took  down  the  east  end."  In 
the  face  of  such  evidence  it  is  impossible  to  believe  that  the 
defendants,  Foley,  Draddy  and  Stevenson,  were  so  acting  in 
taking  down  the  plaintiff's  house  without  at  least  an  uneasy 
consciousness  that  they  were  acting  unlawfully  There  was 
nothing  in  the  bill  of  sale  at  least  conclusively  to  show  that 
they  had  purchased  the  two  dwelling-houses.  But  supposing 
that  the  description  of  the  house  in  the  conveyance  was 
sufficiently  comprehensive  to  include  in  the  sale  the  house 
of  the  plaintiff,  would  Bishop  and  Monroe  be  liable  for  the 
trespass  and  conversion  ?  I  am  of  opinion  they  would  not. 
The  position  of  the  plaintiff,  according  to  his  statement  of 
claim,  may  be  thus  stated ;  "  You,  the  defendants,  Bishop 
and  Monro?,  sold  to  Foley  my  dwelling-house.  Foley  and 
his  companions  took  down  and  carried  away  the  house,  there- 
fore both  the  sellers  ana  the  purchasers  are  liable  for  the 
wrongful  trespass  and  conversion  of  the  property."    As  a 


544  POWER  v.  FOLEY. 

proposition  of  law  I  cannot  accede  to  this.  A  mere  sale  of 
property,  to  which  a  man  has  no  title,  does  not  of  itself  carry 
with  it  a  cause  of  action  against  the  seller,  even  though  the 
purchaser  subsequently  trespasses  on  and  converts  the  pro- 
perty to  his  own  use.  It  must  first  be  proved  that  the  de- 
fendants, Bishop  and  Monroe,  actually  took  possession  of  the 
property  in  question,  or  exercised  actual  dominion  over  it, 
or  delivered  it  to  the  trespassers  in  some  other  manner  than 
by  the  mere  delivery  of  a  document  purporting  by  its  alleged 
construction  to  convey  a  title  In  order  to  fasten  on  Bishop 
and  Monroe  a  liability  in  this  action  for  legal  damage,  I  am 
of  opinion  that  these  defendants  must  have  actually  by  them- 
selves, or  their  agents  or  servants,  wilfully  trespassed  upon 
the  plaintiffs  property,  and  taken  down  the  house  and  con- 
verted the  goods  to  their  own  use,  or  wrongfully  deprived 
the  plaintiff  of  them.  Has  this  been  proved  ?  Morris,  K.C.r 
in  an  argument  full  of  force,  urged  that  Keats  was  the  agent 
of  Bishop  and  Monroe,  and  that  his  presence  and  conduct  at 
Villa  Marie  on  the  morning  in  question,  amounted  to  an 
actual  entry,  possession  and  delivery  of  the  property  subse- 
quently removed.  I  regret  that  I  cannot  regard  Keats  as 
an  agent  of  Bishop  and  Monre  on  that  occasion.  He  was 
instructed  by  Bishop  and  Mouroe  to  deliver  to  the  defen- 
dant, Foley,  the  bill  of  sale,  and  his  presence  at  Villa  Marie 
was  at  the  request  of  Foley  and  his  companions,  and  not  by 
direction  or  authority  of  Bishop  and  Monroe  He  certainly 
had  no  authority  to  represent  on  behalf  of  Bishop  and  Mon- 
roe that  the  deed  covered,  or  was  intended  to  cover,  the  sale 
to  Foley  of  the  plaintiff's  property.  His  conduct  in  this  re- 
spect is  not  wholly  free  from  blame.  The  truth  of  the  whole 
matter,  as  shown  by  the  language  and  conduct  of  Keats, 
Foley,  Draddy  and  Stevenson,  is  that  they  all  had  good  rea- 
son to  know  that  the  eastern  portion  of  the  house  was  the 
property  of  the  plaintiff;  they  knew  that  they  had  purchased 
only  the  portion  of  the  house  belonging  to  Joseph  Power  (2), 
but  they  believed  they  would  be  justified,  from  the  apparent 
misdescription  in  the  agreement  and  bill  of  sale,  in  claiming 
both  dwellings  described  as  "the  dwelling-house  at  Villa 
Marie,"  particularly  when  countenanced  by  the  opinion  and 
presence  of  the  local  Tabellion. 

Several  authorities,  more  or  less  bearing  on  the  conten- 
tions of  the  counsel  in  their  able  arguments,  were  cited  at 
bar,  but  those  on  which  the  most  reliance  was  placed  by  Mr. 
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Morine,  K.C.,  were  PoUiekon  Toils,  4  Ed.  p.  316*81 ;  Eng- 
land v.  Cowley,  L.R  8  Ex.  126;  (keen  v  Legh,  3  B.  >&  Aid. 
470,  and  therein  the  judgment  of  Abbott,  CJ. ;  and  by  Mr. 
Morris,  K.C.,  the  cases  of  Rollins  v.  Fotoler,  44  L.  J„  Q.  B* 
169;  Hurt  v.  Bolt,  L.  R  9  Ex.,  p.  86. 

I  direct  a  judgment  to  be  entered  against  the  defendants, 
Foley,  Droddy  and  Stevenson,  for  $200,  in  addition  to  the 
$40  paid  into  Court,  together  with  costs  of  suit  to  be  taxed. 
I  dismiss  the  action  against  the  defendants,  Bishop  and 
Monroe,  but  inasmuch  as  they  have  been  guilty  of  careless- 
ness in  selling  a  house  which,  under  any  circumstances, 
could  not  have  been  removed  without  trespass  and  injury 
to  the  plaintiff' s  property,  and  for  other  obvious  reasons,. 
I  refuse  them  their  costs  of  suit  against  the  plaintiff. 


MONROE  e.  McNEIL. 
Court.     March  15, 1902. 

Partnership  asset*— Share*  in  company— Death  of  senior  partner—  Will- 
Bequest  of  shares, 

A,  who  carried  on  business  in  St.  John's,  and  who  in  addition  was  a  large 
shareholder  in  the  Colonial  Cordage  Co.,  took  B  into  his  business  as  a  part- 
ner. B  had  a  share  in  the  profits  of  the  business  but  contributed  no  capi- 
tal thereto.  A  died  and  by  his  will  bequeathed  the  shares  in  the  said 
company  to  a  stranger.  The  legatee  claimed  tho  said  shares,  B  also  claimed 
them  as  a  partnership  asset.     Upon  action  being  taken  and  issue  joined 

Held— That  the  bequest  was  good  and  that  the  shares  vested  iu  the  legatee. 

The  late  Moses  Monroe,  for  many  years  prior  to  his  death, 
carried  on  a  business  in  partnership  with  Robert  K.  Bishop, 
under  the  firm  of  M.  Monroe.  The  capital  of  the  partner- 
ship was  at  its  formation  contributed  wholly  by  Moses  Mon- 
roe. At  the  end  of  each  year  of  the  partnership  there  was 
a  profit  to  be  divided  between  the  partners.  At  the  end  of 
1903  Moses  Monroe  had  to  his  credit  8205,000  and  R.  K. 
Bishop  had  813,000.  Shortly  after  the  closing  of  the  Com- 
mercial and  Union  Banks  in  St.  John's,  on  the  10th  day  of 
December,  1904,  the  said  firm  assigned  all  their  estate,  lands, 
stock  in  trade,  shipping,  debts,  credits,  goods,  chattels,  effects, 
rights,  claims  and  interests  of  every  nature  and  description, 
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and  wheresoever  situate,  to  Alfred  6.  Smith  as  trustee,  for 
the  benefit  of  creditors.  The  said  assignment  was  dated  the 
28th  day  of  December,  1894.  The  books  of  the  firm  were 
not  closed  at  the  end  of  1894.  On  the  30th  day  of  January, 
1895,  the  said  firm  entered  into  »i  deed  of  composition  with 
their  creditors,  whereby  they  were  given  time  for  the  pay- 
ment of  their  debts.  The  business  was  continued  subject  to 
the  said  trust  and  the  said  trustee,  under  the  management 
principally  of  the  defendant,  Robert  K  Bishop  The  said 
Moses  Monroe  died  on  the  19th  day  of  May,  1895,  with  a 
will  which  was  dated  the  16th  day  of  July,  1887,  and  which 
contained  amongst  others  the  following  hequest: 

"Fifth, — I  give  and  bequeath  to  my  brother,  James 
Harvey  Monroe,  all  the  shares  I  may  possess  at  the 
time  of  my  decease  in  the  Colonial  Cordage  Company 
(Limited),  on  condition  that  he  do  to  ttie  satisfaction 
of  the  other  executors,  and  of  my  wife  Jessie  Gordon 
Monroe  (born  McMurdo),  relieve  my  executors  and 
my  estate  of  and  from  any  and  all  liability  for  or  on 
account  of  any  security  upon  or  under  which  I  may 
be  or  become  in  any  wny  liable  for  or  on  account  of 
the  said  Company  to  my  brother,  John  Mouroe." 

On  the  day  preceding  his  death  the  said  Moses  Monroe 
confirmed  his  will,  after  making  certain  amendments  there- 
in, but  leaving  the  hereinbefore  bequest  unaltered.  On  the 
said  date  he  made  a  declaration  in  favour  of  his  wife,  Jessie 
Gordon  Monroe,  of  the  trust  on  which  he  held  several  shares 
in  certain  incorporated  companies,  amongst  them  being  six- 
teen shares  of  the  Colonial  Cordage  Company. 

After  the  death  or  Moses  Monroe  the  business  was  con- 
tinued  as  formerly.  The  books  of  the  firm  were  not  closed 
at  his  death,  but  were  continued  open  as  provided  by  the 
partnership  agreement  and  the  will  of  the  deceased  until 
the  close  of  1895.  At  that  time  there  was  to  the  credit  of 
the  estate  of  Moses  Monroe  $120,000,  and  to  the  credit  of 
Robert  K  Bishop  $20,000.  At  the  beginning  of  1^96  the 
said  Robert  K.  Bishop  and  Walter  S.  Monroe  entered  into 
partnership.  By  an  indenture  dated  the  28th  day  of  Janu- 
ary, 1896,  and  made  between  James  S.  Pitts  and  John  Mc- 
Neil, executors,  of  the  first  part;  Jessie  Gordon  Mouroe,  as 
residuary  legatee  under  the  will  of  the  deceased,  of  the 
second  part ;  and  Robert  K.  Bishop  and  Wafter  S.  Monroe, 
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of  the  third  part ;  the  interest  of  the  deceased  in  the  assets 
and  liabilities  of  the  firm  of  M.  Monroe  were  assigned,  or 
agreed  to  be  assigned,  to  the  said  Robert  K.  Bishop  and 
Walter  S  Monroe  in  consideration  of  the  sum  of  $45,000, 
to  be  paid  to  the  said  Jessie  Gordon  Monroe  by  certain  in- 
stalments therein  set  forth. 

On  the  18th  day  of  December,  1896,  the  plaintiff  took 
action  against  the  executors  of  the  said  will  and  against  the 
said  trustee,  claiming  an  account  from  the  said  trustee  and 
a  transfer  by  the  executors  to  him  of  146  shares  in  the  Colo- 
nial Cordage  Company  (Limited),  of  the  value  of  $200  each, 
alleged  to  have  been  held  by  the  said  Moses  Monroe  and 
bequeathed  to  the  plaintiff  under  his  said  will.  The  said 
Robert  K.  Bishop  atid  Jessie  Gordon  Monroe  were  subse- 
quently joined  as  defendants  to  the  said  action.  In  their 
defence  the  defendants  set  up  that  sixteen  of  the  said  shares 
were  held  in  trnst  by  Moses  Monroe,  and  under  the  before- 
named  declaration  became  the  property  of  Jessie  Gordon 
Monroe ;  that  25  of  the  said  shares  became  vested  by  pur- 
chase in  the  defendant,  John  McNeil,  and  that  the  balance 
of  105  shares  were  the  property  of  the  partnership  of  Moses 
Monroe  and  did  not  belong  to  him  personally.  During  the 
hearing  it  was  admitted  by  the  plaintiff  that  the  16  shares 
had  become  the  property  of  Jessie  Gordon  Monroe,  and  by 
the  defendants  that  the  25  shares  had  not  passed  to  John 
McNeil,    The  number  of  shares  in  dispute  was  therefore  130. 

On  or  before  the  31st  day  of  December,  1897,  the  debts 
and  liabilities  of  the  firm  of  M.  Monroe,  which  had  been  se- 
cured under  the  said  deeds  of  trust,  were  paid  off  and  dis- 
charged. On  the  day  of  January,  1898,  the  said  Alfred 
G.  Smith,  as  trustee,  assigned  to  the  said  James  S.  Pitts, 
John  McNeil  and  Walter  S.  Monroe,  executors,  and  to  Robt. 
K.  Bishop,  all  the  estate,  lands,  stock-in-trade,  shipping,  debts, 
credits,  goods,  chattels,  effects,  rights,  claims  and  interests  of 
every  nature  and  description  wherever  situate,  of  or  belong- 
ing to  the  said  firm  of  M.  Monroe,  or  to  himself  as  such 
trustee ;  and  obtained  a  release  from  the  said  executors  arid 
the  said  Robert  K.  Bishop  for  all  actions,  claims  and  de- 
mands in  respect  of  the  said  trust.  In  the  beginning  of 
1898  the  firm's  name,  which  hitherto  had  been  M.  Monroe, 
was  changed  to  Bishop  &  Monroe. 

On  the  9th  day  of  August,  1898,  the  judgment  of  the 
Court  (Garter,  GJ.,  and  Little,  J.)  upon  the  said  action,  was 
delivered  by  Little,  J.,  as  follows : — 
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As  a  molt  of  the  evidence  and  the  principles  of 
law  applicable  thereto  we  6nd — 

That  the  deceased  Moses  Monroe  had  the  right  to 
dispose  by  will  of  his  interest  in  the  shares  in  ques- 
tion. 

That  the  shares  were  the  property  of  the  partner- 
ship, bnt  inasmuch  as  the  evidence  shows  that  upon 
a  taking  of  accounts  between  the  partners  under  the 
provisions  of  the  partnership  agreement,  the  whole 
of  the  partnership  assets  in  fact  belonged  to  the  estate 
of  Moses  Monroe,  the  whole  estate  or  interest  in  the 
shares  both  legal  and  equitable,  would  vest  in  the 
executors  and  become  subject  to  the  bequest  to  the 
plaintiff,  provided  the  estate  over  and  above  the  shares 
were  sufficient  for  the  payment  of  debts  and  the 
specific  legacies. 

That  the  plaintiff  should  have  leave  to  amend  the 
statement  of  claim,  and  that  an  account  should  be 
taken  of  the  assets  and  liabilities  of  the  estate  of  the 
deceased,  and  a  distribution  of  the  estate  made  ac- 
cording to  the  terms  of  the  will ;  and,  if  upon  such 
account  and  distribution,  it  be  found  that  there  is 
sufficient  to  provide  for  payment  of  debts  and  specific 
legacies  and  to  leave  the  shares  in  questiou  available 
for  the  bequest  to  the  plaintiff  he  is  entitled  to  have 
them,  subject  to  the  condition  in  the  bequest  in  rela- 
tion to  the  claim,  if  any,  of  John  Monroe,  as  to  which 
it  is  the  duty  of  the  executors  to  see  that  due  provi- 
sion is  made. 

Judgment  accordingly  by  the  Court.  The  terms 
of  decree  to  be  settled  in  the  usual  way.  Costs  are 
to  he  paid  out  of  the  estate. 

On  the  23rd  day  of  April,  1901,  upon  an  application  be- 
ing made  for  judgment,  the  Master  was  directed  to  make 
the  enquiries  and  take  the  accounts  mentioned  in  the  said 
judgment.  On  the  28th  of  February,  1902,  the  Master  filed 
a  report  finding  that  there  was  sufficient  in  the  estate  to 
provide  for  the  payment  of  the  debts  of  the  deceased  and  of 
die  specific  legacies,  and  to  leave  the  shares  in  question 
available  for  the  bequest  to  the  plaintiff. 

On  the  11th  of  March,  1902,  the  Master,  in  pursuance  of 
the  order  of  the  Court  directing  further  inquiries,  filed  a 
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second  report  finding  that  James  H.  Monroe  had  to  the  aafc- 
isfection  of  the  executors  of  the  late  Moses  Monroe,  and  of 
ins  widow,  Jessie  Gordon  Monroe,  relieved  the  said  execu- 
tors and  the  estate  of  the  said  late  Moses  Monroe  of  and 
from  any  and  all  liability  for  or  on  account  of  any  security 
upon  or  under  which  the  said  late  Moses  Monroe  was  or  be- 
<came  in  any  way  liable  for  or  on  account  of  the  Colonial 
Cordage  Company  to  his  brother,  the  late  John  Monroe. 

On  the  15th  day  of  March,  1902,  application  was  made 
to  have  the  reports  confirmed  and  for  judgment. 

Wilder,  KC,  for  plaintiff. 
Marine,  K.C,  for  defendants. 

It  was  ordered  that  the  reports  of  the  Master  be  con- 
firmed, and  that  judgment  be  entered  for  the  plaintiff  for 
the  130  shares  in  question. 


CRANE  v.  MURRAY. 
Court.    May  8, 1902. 

Negligence — Obstruction  to  public  highway— Contributory  negligence— Damage* 
—Application  for  new  trial. 

The  plaintiff  while  proceeding  along  Water  street  in  Harbor  Grace  tripped 
over  a  hose  that  had  been  placed  across  the  sidewalk  by  the  defendants* 
servants  and  for  their  nse  and  injured  herself.  She  was  not  looking  at  the 
sidewalk  at  the  time  bat  looking  a  toss  the  street  She  took  action  to 
recover  damages  for  her  injuries.  The  defendants  pleaded  contribntary 
negligence.  The  jury  found  a  verdict  for  $1,250.  Upon  motion  to  have 
the  verdict  set  aside  and  for  a  new  trial. 

Held— Thai  the  conduct  of  the  plaintiff  in  not  looking  to  see  if  any  obstruc- 
tion was  placed  across  the  sidewalk  as  she  walked  along  the  street  did  net 
amount  to  want  of  care. 

Held—  Further,  that  under  the  circumstances  the  verdict  was  not  excessive. 

The  plaintiff  resides  in  Harbor  Grace.  The  defendants 
are  merchants  doing  business  there.  On  the  13th  day  of 
June,  1900,  the  plaintiff  left  her  house  with  the  intention 
*of  going  to  St.  John's.  When  she  came  to  Water  street 
she  turned  east  for  the  purpose  of  getting  a  cab  to  take  her 
to  the  railway  station.    After  walking  along  Water  street 
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about  200  yards  she  tripped  over  a  hose  that  was  stretched 
across  the  sidewalk  by  the  defendant's  servants,  and  was 
used  by  them  to  convey  water  to  their  premises.  The  plain- 
tiff was  not  looking  at  the  sidewalk  at  the  time  of  the  acci- 
dent, but  across  the  street  She  fell  to  the  ground  and  had 
to  be  removed  to  her  house.  It  was  subsequently  found 
that  the  plaintiff  had  received  permanent  injuries  by  the 
fall.  She  took  action  in  the  month  of  April  of  this  year  to 
recover  damages  for  the  negligence  of  the  defendants.  The 
defendants,  amongst  others,  pleaded  "  contributory  negli- 
gence." The  action  was  tried  at  Harbor  Grace  during  the 
sittings  of  the  Supreme  Court  on  Circuit,  before  Mr.  Justice 
Emerson  and  a  special  jury,  who  returned  a  verdict  for  the 
plaintiff  for  $1,250.  The  defendants  thereupon  gave  a  notice 
of  motion  to  have  the  verdict  of  the  jury  set  aside  on  the 
grounds  that  it  was  contrary  to  evidence  and  the  weight  of 
evidence,  and  that  the  damages  were  excessive.  The  argu- 
ment came  on  before  the  full  Court. 

J.  W.  White  for  plaintiff. 

Moriue,  K.C,  aud  if.  P.  Gibbs,  for  defendants. 

May  10, 1902. — The  judgment  of  the  Court  was  delivered 
by- 

Embrson,  J. : 

The  facts  in  this  case  are  all  within  a  narrow  compassr 
and  are,  in  effect,  that  on  the  13th  of  June,  1900,  the  plain- 
tiff left  her  house  in  Harbor  Grace  and  came  down  to  Water 
street  for  the  express  purpose  of  procuring  a  cab  to  proceed 
to  the  Railway  Station.  She  came  to  Water  street  by  way 
of  Lilly's  lane,  and  having  readied  Water  street  turned  and 
walked  east  about  200  yards,  when  she  tripped  and  fell  over 
some  obstruction  on  the  sidewalk.  Sh3  was  unable  to  raise 
herself  from  the  ground  after  the  accident  and  was  brought 
home  by  some  persons  who  were  in  the  vicinity  at  the  time 
she  fell.  After  the  swelling  had  subsided  in  the  injured 
limb  it  was  discovered  that  the  hip-joint  had  been  fractured, 
and  the  doctor  (W.  M.  Allan,  Esq.,  M.D.,  the  leading  sur- 
geon at  Harbor  Grace),  detailed  in  evidence  the  extent  of 
die  injuries,  the  evident  cause  of  the  fracture,  and  the  fact 
that,  from  its  peculiar  nature,  the  plaintiff'  would  be  per- 
manently lame.     The  accident    occurred  nearly  two  year* 
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ago,  and  the  plaintiff,  who  is  a  healthy  strong  woman,  has 
been  compelled  to  walk  on  crutches  ever  since  She  may, 
the  doctor  says,  be  able  in  the  distant  future  to  walk  with 
the  aid  of  a  stick,  bat  will  never  recover  so  completely  as 
to  be  able  to  use  the  injured  limb.  Several  persons  wit- 
nessed the  accident,  and  two  of  them  were  called  by  the 
plaintiff— James  Bradbury,  a  cabman,  and  Robert  George 
Bradbury  was  coming  up  Water  street  at  the  time  in  charge 
of  his  cab  and  noticed  the  plaintiff  immediately  after  she 
arrived  on  the  sidewalk,  after  emerging  from  Lilly's  lane. 
He  says  she  was  walking  at  a  usual  pace  and  he  saw  her 
trip  and  fall  when  she  came  to  the  hose.  He  immediately 
went  to  her  assistance,  and  he  describes  her  inability  to  raise 
herself  after  the  fall,  and  the  manner  in  which  she  was  as- 
sisted to  her  home.  The  other  witness,  Robert  George,  who, 
like  Bradbury,  saw  her  walking  on  the  sidewalk,  described 
the  accident  with  more  minuteness,  and  it  was  on  his  testi- 
mony that  the  defendants  principally  relied  to  support  the 
defence  of  "  contributory  negligence."  George  says  the  plain- 
tiff was  walking  down  the  sidewalk  with  her  face  towards 
the  main  street  evidently  looking  out  for  something  or  some 
one  in  the  centre  of  the  street,  and  was  not  looking  before 
her  or  towards  where  the  hose  was.  This  is  not  contradicted,. 
and  the  probabilities  are  that  the  plaintiff,  from  the  nature 
and  intention  of  her  visit  to  Water  street — to  obtain  a  cab 
to  take  her  to  the  railway  station — was  at  the  time  of  the 
accident  more  occupied  in  looking  in  the  direction  of  the 
middle  of  the  street  than  in  looking  out  for  any  obstruction 
on  the  sidewalk.  Upon  this  fact  a  superstructure  of  argu- 
ment was  attempted  to  be  raised  by  defendant's  counsel  to 
show  that  the  plaintiff,  by  neglecting  to  observe  what  was 
before  her  on  the  sidewalk,  had  been  guilty  of  a  want  of 
proper  and  reasonable  care  and  prudence  and  had  thus  so 
contributed  to  the  accident  as  to  disentitle  her  to  succeed  in 
this  fiction. 

After  a  review  of  the  testimony  supplied  from  the  Judge's 
notes  at  the  trial,  and  a  careful  consideration  of  the  several 
authorities  beating  on  the  law  of  contributory  negligence  in 
such  actions,  we  are  clearly  of  opinion  that  the  plea  is  not 
sustained  in  this  case  by  the  evidence  in  question  Clearly 
it  cannot  be  maintained  that  the  conduct  of  the  plaintiff',  in 
walking  down  the  sidewalk  at  a  reasonable  pace,  even  though 
she  whs  not  at  the  time  looking  towards  the  place  where  the 
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hose  was  stretched  across  the  sidewalk,  anoanted  under  the 
circumstances  to  anything  like  imprudence,  want  of  care  or 
foresight.  She  had  no  reason  to  suppose  that  the  defendants 
had  placed  or  would  place  any  obstruction  there.  Ptemoas 
who  place  such  obstructions  aeross  the  sidewalk  do  so  with 
the  ii8k  and  consequences  to  themselves  when  accidents 
occur,  especially  when  they  take  no  precautions  to  protect 
passers-by  from  falling  over  such  temporary  interruptions 
to  public  thoroughfares.  We  must  therefore  hold  that"  the 
verdict  of  the  jury  must  be  upheld  in  this  particular  as  not 
being  contrary  to  evidence,  nor  the  law  to  which  that  evi- 
dence would  apply. 

There  remains  the  question  of  the  quantum  of  damages, 
which  the  defendants  contend  is  excessive.  On  this  point 
we  must  also  hold  against  the  defendants  Such  damages 
it  is  true  are  not  common  in  our  Courts,  but  on  the  other 
hand  such  proved  injuries  are  also  rare.  Here  we  have  a 
woman  in  the  prime  of  life  with  no  means  of  support  except 
that  resulting  from  her  own  labor,  almost  without  the  power 
of  self-help  in  her  decliniug  years,  with  nothing  between  her 
and  poverty  except  the  charity  of  the  public  or  the  support 
of  relatives  almost  as  poor  as  herself,  a  cripple  for  life,  and 
we  are  asked  to  disturb  a  verdict  of  a  jury  of  $1,250.  The 
plaintiff  was  earning  normally,  as  a  housekeeper  or  seam- 
stress, a  sum  of  from  $8  to  $10  a  month  and  her  board,  at 
the  time  or  immediately  before  the  injury,  and  we  cannot 
say  that  the  jury  were  exceeding  a  limit  of  reasonable  com- 
pensation when  they  awarded  the  sum  named.  Even  though 
the  amount  were  somewhat  in  excess  of  the  sum  assessed, 
we  would  not  feel  warranted  under  the  authorities  and  prin- 
ciples governing  Courts  in  dealing  with  the  verdict  of  juries 
in  setting  it  aside  on  the  evidence  and  grounds  and  argu- 
ments placed  before  us. 

We,  therefore,  dismiss  the  application  with  costs. 


BKOWNING  v.  BYAN.  «63 

Court.    May  10, 1902. 

Trustee— Loan,  to  Trustee— Interest— Deposit  in  Bank— Failure  of 
Bank— Liability  of  Trustee, 

The  manager  and  receirer  of  an  estate  receives  money  and  deposits  same  in 
the  Commercial  Bank  to  to  a  separate  account  in  the  name  of  the  estate. 
Byconseotof  the  cestuis  que  trustent  he  obtains  a  loan  of  half  the  said 
sum.  The  Bank  subsequently  becomes  insolvent  The  receiver  dies  and 
his  executors  by  consent  of  the  said  cestuis  quetru&Unt,  continues  to  man- 
age the  estate  and  receive  its  rentals.  Subsequently  the  estate  is  vested 
in  the  plaintiff.  The  plaintiff  claims  upon  the  defoudaut  who  is  the  exe- 
cutor of  the  receiver,  (1)  for  interest  upon  the  loan  to  him  from  the  date  of 
his  obtaining  it  to  the  date  of  repayment ;  and  (2),  for  the  sum  left  on  de- 
posit in  the  Bank  and  lost  there,  the  said  deposit  having  been  made,  as  is 
alleged,  negligently.  The  defendant  denied  liability  on  both  counts.  Upon 
trial— 

//eM— (1)  That  the  estate  of  the  receiver  was  liable  for  interest  upon  the 
sum  loaned  to  him,  and  (2),  that  the  receiver  had  not  acted  negligently  in 
making  the  deposit  in  the  Bank.  And  was  not  liable  for  the  loss  of  the  trust 
funds. 

The  plaintiff  is  trustee  of  the  estate  of  Charles  Kickham, 
sr.  The  defendant  is  surviving  executor  of  Charles  Kick- 
ham,  jr.  The  facts  connected  with  the  two  estates  may  be 
stated  as  follows : — 

Charles  Kickham,  sr,  of  St.  John's,  died  there  in  the  year 
1831  with  a  will.  By  his  will  he  bequeathed  his  property  in 
St.  John's  to  his  brother,  John,  and  his  two  sisters,  Elizabeth 
and  Mary,  in  equal  parts,  after  providing  for  the  payment  of 
certain  other  sums  thereout.  He  nominated  Henry  Duggan 
and  William  Hogan,  of  St  John's,  executors,  and  they  duly 
proved  the  will.  The  said  William  Hogan,  having  survived 
the  said  Henry  Duggan,  also  died,  having  by  his  will  ap- 
pointed his  sons,  James  Hogan  and  William  Hogan,  his  ex- 
ecutors. The  said  executors  of  the  late  William  Hogan  took 
upon  themselves  the  execution  of  the  will  of  said  Charles 
Kickham,  sr.  Pursuant  to  an  order  of  the  Court  the  said 
executors  by  deed,  dated  the  30ih  day  of  April,  1835,  con- 
veyed to  John  Kickham,  Edward  O'Donnell  and  Michael 
Loughlan,  their  heirs  and  assigns,  all  the  landed  estate  of 
Charles  Kickham  on  the  trusts  stated  in  the  said  will,  and 
the  said  trustees  entered  immediately  upon  their  said  trust. 
The  said  John  Kickham,  the  survivor  of  the  said  trustees, 
died  in  the  year  1855,  having  by  his  will  bequeathed  his 
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iuterest  under  the  will  of  Charles  Kickhani,  sr ,  to  his  sonr 
Charles  Kickham,  jr.,  and  having  appointed  his  wife,  Ellen 
Kickham,  as  the  executrix  of  the  will.  The  interest  of  the 
said  Elizabeth  Kickham  (or  O'Donnell)  became  vested  by 
will  or  assignment  in  Charles  O'Donnell,  and  the  interest  of 
the  <*aid  Mary  Kickham  (or  Loughlau)  became  vested  in 
Chai  tes  Loughlan.  In  the  year  1855  Charles  H.  Simms  waft 
appointed  receiver  and  manager  of  the  estate  of  Charles 
Kwkham,  sr.  Subsequently,  Timothy  Mitchell  was  appoint- 
ed such  receiver  and  manager,  and  upon  his  death  Charles 
Ki  kham,  jr.,  was  appointed  to  such  office. 

In  March,  1892,  the  said  Charles  Kickham  filed  in  the 
Supreme  Court  his  accounts  as  receiver  and  paid  to  the  par- 
ties entitled  in  distribution  the  rents  collected  by  hiin.  In 
July,  1892,  the  houses  from  which  the  rents  were  derived 
were  destroyed  by  fire.  The  said  houses  were  insured  for 
$1,600,  and  shortly  after  the  said  fire  Charles  Kickham  col- 
lected the  insurance  and  received  a  further  sum  of  $11040 
as  arrears  of  rents.  Upon  receipt  of  this  money  the  receiver 
deposited  the  same  to  a  special  account  in  the  name  of  the 
estate  of  Charles  Kickham,  sr.,  in  the  Commercial  Bank  of 
Newfoundland  Later  in  the  said  year,  by  consent  of  the 
beniticiaries,  he  drew  from  the  said  fund  the  sum  of  S800  for 
his  own  purposes.  The  said  Charles  Kickham,  jr.,  died  in 
the  year  1893  with  a  will,  having  appointed  ihe  Rt.  Rev. 
Monsignor  John  Scott  and  the  defendant,  Jas.  D  Ryan,  as  ex- 
ecutors thereof.  After  his  death  it  was  agreed  between  the 
representatives  of  the  said  estate  of  Charles  Kickham,  jr., 
Charles  O'Donnell  and  Charles  Loughlan,  that  the  defendant 
should  collect  the  income  and  rents  of  the  estate  of  Charles 
Kickham,  sr  On  the  10th  December,  1894,  the  Commercial 
Bank  went  into  liquidation. 

On  the  7th  day  of  June,  1901..  the  plaintiff,  Donald  M. 
Browning,  Registrar  of  the  Court,  was  appointed  trustee 
under  and  for  the  purposes  of  the  said  deed  of  trust  made 
between  the  executors  of  the  will  of  William  Hogan,  of  the 
one  part,  and  John  Kickham,  Edward  O'Donnell  and  Michael 
Loughlan,  of  the  other  part,  and  the  said  estate  of  the  said 
Charles  Kickham,  sr.,  becaniu  vested  in  the  plaintiff  for  the 
purposes  of  the  trust.  Shortly  after  his  appointment  the 
defendant,  being  the  surviving  executor  of  Charles  Kick- 
ham, jr.,  paid  to  the  plaimifl  the  sum  of  $1,070.40,  being  the 
800  received  by  Chuiles  Kickham,  jr.,  out  of  the  insurauce 
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upon  the  estate,  together  with  the  sum  of  $110.40  the  arrears 
of  rent  received  by  him,  together  with  the  dividend  $16fr 
which  was  received  by  the  defendant  from  the  Commercial 
Bank  on  the  $800,  balance  of  the  insurance  money  left  in  the 
Commercial  Bank. 

The  plaintiff  in  this  action  claims  that  the  defendant  as 
executor  of  Charles  Kickham,  jr.,  is  liable  for  the  loss  accru- 
ing by  the  failure  of  the  Commercial  Bank,  namely  $640, 
and  that  he  should  make  good  to  the  estate  of  Charles  Kick- 
ham,  sr.,  the  said  sum  together  with  interest  at  the  rate  of 
6  per  cent.,  and  that  he  should  pay  interest  at  the  like  rate 
upon  the  amount  oi  $800  obtained  by  Charles  Kickham,  jr., 
on  loan,  and  upon  $11040  also  retained  by  him,  from  the 
date  of  his  receiving  the  said  sums  till  payment  was  made 
to  the  present  trustee.  The  defendant  set  up  in  his  defence 
that  he  was  not  liable  for  the  loss  sustained  by  the  failure 
of  the  Bauk  or  for  interest. 

The  action  came  on  for  hearing  before  the  full  Court. 

J.  J.  McGraih  for  the  plaintiff. 

Wilder,  K.  C.,  tor  the  estate  of  Charles  O'Donnell. 

J.  M.  Kent  for  the  defendant. 


June  28, 1902.— -The  judgment  of  the  Court  (Little,  C.  J.r 
and  Emerson,  J.,)  was  delivered  by 

Emerson,  J. : 

The  plaintiff,  Browning,  is  trustee  under  a  deed  of  trust 
made  between  the  executors  of  the  will  of  Charles  Kickham, 
sr.,  (deceased),  of  the  one  part,  and  John  Kickham,  (deceased), 
Edward  O'Donnell.  (deceased),  and  Michael  Loughlau,  (de- 
ceased). John  Curran,  of  St.  John's,  is  the  representative  of 
Michael  Loughlan,  Esq.,  Sir  James  Winter  is  the  represen- 
tative of  the  estate  of  Edward  O'Donnell,  nnd  James  Rynn 
is  representative  of  the  estate  of  John  Kickham,  as  execu- 
tor of  Charles  Kickham,  who  was  executor  of  John  Kickham. 

In  a  suit  in  this  Court,  instituted  some  years  ago,  in  the 
matter  of  the  estate  of  Charles  Kickham,  sr.,  taken  by  O'Don- 
nell and  others  against  the  other  beneficiaries,  Charles  Kick- 
bam,  jr.,  was  appointed  receiver  of  the  rents,  issues  and  pro- 
fits of  the  estate,  which  consisted  of  rents  of  houses  and 
lands  in  the  town  of  St  John's.     The  order  appointing  him 
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receiver  has  not  been  produced,  aor  is  there  any  record  of 
his  appointment.  It  is  admitted,  however,  that  he  was  re- 
ceiver, appointed  either  by  the  parties  or  by  this  Court  No 
security  was  given  for  his  receivership,  but  up  to  March, 
1892,  the  receiver  filed  his  accounts  in  this  Court,  and  paid 
the  parties  entitled  in  distribution  to  the  rents  collected  by 
him.  In  July,  1892,  the  houses  from  which  the  rente  were 
derived  were  destroyed  by  fire,  but  these  bouses  were  insu- 
red for  $1600,  and  shortly  after  the  fire  Charles  Kickhaui 
received  this  insurance,  together  with  a  sum  of  SI  10  arrears 
of  rents  due  by  certain  tenants.  Previous  to  the  fire  which 
destroyed  the  bouses,  the  receiver  deposited  the  rents  in  the 
Commercial  Bank  of  Newfoundland  to  his  private  account 
Upon  the  receipt  of  the  insurance  money,  however,  he  open- 
ed u  special  account  for  the  estate  of  Charles  Kickham,  sr, 
and  deposited  the  insurance  money  to  that  account.  In  the 
autumn  of  1892  the  receiver  called  on  the  representatives 
of  the  beneficiaries  and  requested  to  be  permitted  to  with- 
draw a  portion  of  the  insurance  money  then  deposited  in  the 
Commercial  Bank  and  use  it  for  his  personal  purposes  in  re- 
building some  of  his  own  houses,  destroyed  in  the  fire  of 
1892,  and  no  objections  being  taken  to  this  arrangement  he 
withdrew  $800  and  used  it  for  his  own  purposes.  Charles 
Kickham  died  in  1893,  and  James  D.  Ryan,  the  defendant, 
became  his  executor,  and  with  the  approbation  of  the  other 
beneficiaries,  continued  to  manage  the  estate  of  Charles 
Kickham,  sr.  In  1894  the  Commercial  Bank  went  into 
liquidation,  and  it  was  not  until  some  months  after  the  sus- 
pension of  the  Rink  that  the  defendant  Ryan  became  aware 
(though  he  had  made  frequent  enquiries  of  its  manager)  that 
there  was  a  sum  of  $800,  the  balance  of  the  insurance 
money,  to  the  credit  of  the  estate  of  Charles  Kickham,  sr., 
in  the  Bank.  In  April  last  the  defendant  paid  to  the  plain- 
tiff the  sum  of  $1,070  40,  being  the  $800  borrowed  by  the  re- 
ceiver from  the  estate  together  with  the  sum  oi  $110,  amount 
of  rents  received  by  Charles  Kickham,  jr,  during  his  life- 
time, and  a  dividend  received  from  the  Commercial  Bank 
on  the  $800  balauce  of  the  insurance  money. 

The  plain  tiff  now  claims  that  the  defeudaut,  Ryan,  as  ex- 
■ecu tor  of  Charles  Kickham,  jr.,  is  responsible  for  the  money 
so  lost  by  the  failure  of  the  Commercial  Bank,  and  should 
repay  the  amouut  ($640)  with  interest  at  the  rate  of  six  per 
.cent,  and  pay  interest  on  the  amount  of  $800  borrowed 
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from  the  estate,  and  also  interest  on  the  rents  (SI  10)  re- 
tained in  his  hands.  We  have  no  doubt  from  the  above 
facts  that  the  estate  of  Charles  Kickham,  jr.,  is  responsible 
for  interest  on  the  amount  borrowed  from  the  estate  of  Chas. 
Kickham,  sr.,  and  invested  by  him  in  his  own  buildings.  It 
has  not  been  proven  that  there  was  any  contract  to  pay  in- 
terest, but  from  the  nature  of  the  transaction — the  purposes 
for  which  the  money  was  used — the  liability  of  the  receiver 
for  any  profits  which  he  makes  out  of  such  trust  funds  and 
for  other  obvious  equitable  considerations,  we  have  tc  hold 
that  his  estate  should  pay  interest  on  the  $800  from  the 
date  of  its  receipt  by  him  from  the  Bank  to  the  12th  o 
April  last  We  are  also  of  opinion  that  his  estate  is  respon- 
sible for  interest  on  the  amount  of  rents  received  by  him 
and  not  paid  until  last  April.  We  understand  that  these 
rents  were  paid  into  his  private  account  at  the  Commercial 
Bank  and  there  mixed  up  with  his  personal  moneys.  If 
they  were  so  mixed  and  subsequently  lost  by  the  failure  of 
the  Bank  he  is  without  doubt  liable  and  must  make  it  good 
with  interest  —  Wren  v.  Kirton,  11  Ves.  SSL 

We  have  now  to  consider  the  question  of  the  liability  of 
Chas.  Kickham,  jr.,  as  receiver  for  the  balance  of  the  money 
($800)  remaining  in  the  Commercial  Bank  at  the  time  of  its 
failure  to  the  credit  of  the  account  of  the  estate  of  Charles 
Kickham,  sr.,  (i.e ,  the  receiver's  trust  account).  If  it  had 
been  shown  that  the  receiver  had  wilfully  violated  the  terms 
of  his  order  under  which  he  was  appointed,  or  the  conditions 
under  which  he  accepted  the  office,  we  would  have  less  diffi- 
culty in  arriving  at  a  satisfactory  conclusion,  but  owing  to 
the  neglect  of  the  parties  interested  we  are  in  the  dark  as 
to  the  manner  in  which  the  receiver  was  to  disburse  this 
money,  and  in  the  absence  of  any  other  facts  than  those 
before  us  we  cannot  hold  the  receiver  responsible  for  de- 
positing the  money  for  safe  keeping  in  a  Rink  which,  at 
that  time  at  least,  was  considered  to  be  in  good  credit.  All 
the  parties  interested  kept  their  private  accounts  at  this 
Bank,  all  the  representatives  of  the  beneficiaries  were  share- 
holders therein.  It  is  not  alleged  or  attempted  to  be  proved 
that  the  Banking  house  was  not  of  good  repute  and  that 
there  could  be  imputed  to  the  receiver  misconduct  on  this 
head.  Where  then  is  the  negligence  on  the  part  of  the 
receiver  upon  which  to  charge  him  with  the  liability  for  the 
loss  of  this  money  by  the  failure  of  the  Bank.     In  what 
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way  has  the  receiver  been  negligent  in  his  duty  ?  His  lia- 
bilities are  the  same  as  those  of  any  other  person  holding  a 
fiduciary  position — such  as  an  executor  or  trustee — and  he 
has  no  higher  duty  to  perform  in  the  care  and  custody  of 
the  money  entrusted  to  him  than  that  expected  of  an  ordi- 
nary prudent  business  man  in  the  conduct  of  his  own  affairs. 
Of  course  if  he  has  wilfully  violated  the  terms  of  his  trust 
in  the  investment  of  the  money  or  subjected  it  to  risk  by 
commercial  speculations,  or  endangered  its  safety  by  placing 
it  in  the  hands  of  untrustworthy  persons,  or  improperly 
mixed  it  up  with  his  own  money,  by  which  it  becomes  lost, 
and  in  many  other  ways  which  can  be  easily  imagined  acted 
in  a  negligent  manner,  or  such  as  no  careful,  prudent  man 
would  act  with  his  own  money,  he  would  be  held  responsi- 
ble for  any  loss  of  the  fund.  In  what  way  has  the  receiver 
acted  negligently  in  the  premises?  We  fail  to  see.  The 
cases  quoted  by  the  plaintiff  do  not  cover  this  cise.  Here 
there  was  no  express  injunction  to  pay  the  money  into  Court 
or  to  the  beneficiaries.  It  is  not  shown  that  Ghas  Kickham 
would  even  have  been  justified  in  dividing  the  fund  between 
the  parties  immediately  after  its  receipt,  or  that  the  parties 
would  have  been  satisfied  to  have  so  dealt  with  it.  It  was 
not  the  duty  of  the  receiver  to  apply  to  this  Court  for  direc- 
tions. Courts  deprecate  the  intervention  of  a  receiver  in  a 
suit.  The  duty  of  applying  for  directions  as  to  investment 
or  other  disposition  of  funds  reets  on  the  parties.  His  simple 
duty  is  to  receive  and  hold  or  pay  according  to  the  condi- 
tions of  his  appointment.  We  are  clearly  of  opinion  that 
the  receiver  acted  in  this  matter  prudently  and  bona  fide, 
and  that  the  loss  by  the  failure  of  the  Bank  cannot  be  at- 
tributed in  any  way  to  his  carelessness  or  neglect.  As  far 
back  as  1783  the  Chancellor  (Lord  Hardwicke),  in  Knight 
vs.  Lord  Plymouth,  S  Atk.  480,  refused  to  make  a  receiver 
responsible  for  money  lost  by  the  failure  of  the  banker,  and 
it  is  unnecessary  to  point  out  that  the  tendency  is  to  deal 
less  strictly  with  honest,  careful  trustees  where  trust  funds 
have  been  lost  through  no  default  of  theirs. 

In  Speight  v.  Gaunt,  9  App.  Cases  1,  the  principles  upon 
which  the  English  Courts  regard  the  conduct  of  trustees 
who  have  borne  themselves  honestly  and  without  negligence 
are  so  fully  expressed  that  a  few  quotations  from  the  judg- 
ment of  the  Master  of  the  Rolls  (Sir  George  Jessel)  may 
not  be  out  of  place  in  this  judgment.     It  was  sought  to 
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make  a  trustee  liable  for  the  defalcations  of  a  stockbroker 
employed  to  make  certain  investments  of  trust  moneys. — 
In  delivering  judgment,  and  reversing  the  decision  of  the 
Vice- Chancellor,  who  seems  to  have  taken  the  old-fashioned 
and  restricted  view  of  the  liabilities  of  a  trustee,  the  Mas- 
ter of  the  Rolls  says : 

"  My  view  has  always  been  this,  that  where  you  have  an 
honest  trustee  fairly  anxious  to  perform  his  duty,  and  does 
as  be  thinks  best  for  the  estate,  you  are  not  to  strain  the 
law  against  him  to  make  him  liable  for  doing  that  which  he 
has  done,  and  which  he  believes  is  right,  in  the  execution  of 
his  duty,  without  you  have  a  plain  case  made  against  him. 
In  other  words,  you  are  not  to  exercise  your  ingenuity,  which 
it  appears  to  me  the  Vice-Chancellor  has  done,  for  the  pur- 
pose of  finding  reasons  for  fixing  a  trustee  with  liability ; 
but  you  are  rather  to  avoid  all  such  hypercriticism  of  docu- 
ments and  acts,  and  to  give  the  trustee  the  benefit  of  any 
doubt  or  ambiguity  which  may  appear  in  any  document  so 
as  to  relieve  him  from  the  liability  with  which  it  is  sought 
to  fix  him  I  think  it  is  the  duty  of  the  Court  in  these 
cases,  where  there  is  a  question  of  nicety  of  construction  or 
otherwise,  to  lean  to  the  side  of  the  honest  trustee,  and  not 
to  be  anxious  to  find  fine  and  extraordinary  reasons  for 
fixing  him  with  any  liability  upon  the  contract.  You  are 
to  endeavor  as  far  as  possible,  having  regard  to  the  whole 
transaction,  to  avoid  making  an  honest  man,  who  is  not  paid 
for  the  performance  of  au  unthankful  office,  liable  for  the 
failure  of  other  people  from  whom  he  receives  no  benefit. 
I  think  that  is  the  view  which  has  been  taken  by  modem 
judges,  and  some  of  the  older  cases,  in  which  a  different  view 
has  been  taken,  would  now  be  repudiated  with  indignation." 

We  cannot  therefore  in  this  case  see  any  reason  for  fixing 
this  particular  receiver  with  the  liability  attempted  to  be 
imposed  on  his  estate  for  the  loss  of  this  fund  of  $800  de- 
posited in  the  Commercial  Bank  to  the  account  of  the  estate 
of  Charles  Kickham,  and  must  relieve  his  estate  therefrom 
by  a  judgment  on  this  head  for  the  defendant. 

As  before  stated,  we  hold  his  estate  to  be  liable  for  the 
interest  (the  principal  has  been  paid)  on  the  money  invested 
in  his  buildings,  and  for  interest  (the  principal  has  been 
paid)  on  the  3110  rents  collected  and  lost  by  him  in  the 
manner  indicated.     This  will  not  require  a  reference,  as  we 
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have  calculated  the  interest  on  these  sums  ($910)  at  five  per 
cent  for  nine  years,  and  this  amounts  to  $409  50. 

Let  a  judgment  be  entered  therefore  for  the  plaintiff  for 
the  sum  of  $409.50  and  the  costs  of  these  proceedings. 


YOUNG  r.  THE  "SCOTIA."* 
Court.    May  16,  1902. 

Admiralty— Salvage— King's  ship. 

The  plaintiff,  who  is  captain  of  the  a.  s.  Furnesia,  rendered  certain  services 
to  the  a.  8.  Scotia,  in  towing  her  into  the  harbor  of  St.  John's.  The  SeeOa 
had  bean  bailt  in  England  for  the  Government  of  the  Dominion  of  Canada 
for  railway  purposes,  and  was  on  her  way  to  Port  Mulgravc  in  Nova  Scotia, 
when  she  became  disabled.  To  an  action  taken  to  recover  salvage,  the  de- 
fendant pleaded  that  the  ship  was  the  property  of  His  Majesty.  Upon 
issue  being  joined  thereon— 

Held— That  the  ship  was  the  property  of  His  Majesty,  and  could  not  be 
arrested  or  proceeded  against  in  this  Court. 

The  plaintiff  is  captain  of  the  s.  s.  Furncsia.  The  defen- 
dant steamship  was  built  at  Newcastle-on-Tyne  by  Messrs. 
Whitworth,  Armstrong  &  Co.  for  the  Government  of  the 
Dominiou  of  Canada,  for  the  carriage  of  railway  trains  across 
the  Straits  of  Canso.  The  Scotia  left  the  Tyue  on  the  29th  of 
August,  1901,  for  Port  Mulgrave.  On  September  17th  her 
coal  gave  out.  Two  days  afterwards  she  sighted  the  Fur- 
nesia,  and  was  taken  in  tow  about  2.30  in  the  afternoon  of 
that  day.  She  reached  St.  John's  about  5  o'clock  ou  Sep- 
tember 20th.  The  Furnesia  had  on  board  a  large  crew,  a 
valuable  cargo,  and  a  large  number  of  passengers  The  ser- 
vices rendered  by  her  to  the  Scotia  involved  deviation  and 
delay,  as  well  as  damages  to  the  ship  aud  furniture.  On  the 
3rd  day  of  October,  1901,  action  was  taken  for  salvage.  The 
defence  set  up,  amongst  others,  that  the  Scotia  at  the  time 
of  the  alleged  services  was,  and  still  is,  the  property  of  His 
Majesty.     The  action  came  on  for  hearing  before  the  Court. 

Winter,  JST.C,  for  the  plaintiff. 
Whiteway,  KG,  for  the  defendant. 

*  This  case  was  appealed  to  the  Privy  Council,  when  the  judgment  of  the 
Supreme  Conrt  was  sustained.  Vide  report  of  case  belorc  Privy  Council  in 
Appendix. 
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June  26, 1902.— The  judgment  of  the  Court  (Little,  GJ.r 
and  Emerson,  J.)  was  delivered  by 

Emerson,  J.: 

This  is  an  action  for  salvage,  civil  and  maritime,  taken  on* 
the  Admiralty  side  of  this  Court  by  one  Hugh  Young,  cap- 
tain of  the  British  steamer  Furnesia,  aguiust  the  steamer 
Scotia,  belonging  to  the  Government  of  the  Dominion  of 
Canada. 

The  defendant  steamship  is  of  special  design  and  construc- 
tion, and  was  built  at  Newcastle-on-Tyne  by  Messrs.  Whit- 
worth,  Armstrong  &  Co.,  for  the  Dominion  Government  for 
use  by  the  latter  as  a  railway-ferry  for  the  carriage  of  rail- 
way trains  across  the  Straits  of  Canso,  between  the  two  ter- 
mini (Ports  Hawksbury  and  Mulgrave)  of  sections  of  the- 
Inter-Colonial  Sailway  of  Canada.  This  railway  is  the  pro- 
perty of  aud  is  operated  by  the  Dominion  Government. 

The  necessary  facts,  in  proof,  upon  which  the  claim  arises 
are  as  follows : — The  Scotia  left  the  river  Tyne  on  the  29th- 
of  August,  1901,  for  Port  Mulgrave  and  encountered  during 
the  voyage  strong  head  winds,  and  on  the  17th  of  September 
her  coal  gave  out,  and  she  had  not  enough  to  work  her  en- 
gines and  only  sufficient  to  make  steam  for  the  steam-steer- 
ing gear.  On  the  18th  she  sighted  two  steamers  bound 
west,  and  signalled  by  means  of  rockets  and  distress  signals 
for  assistance,  but  the  steamers,  probably  for  the  reasons- 
given  by  the  captain  of  the  Fuimcsia,  did  not  respond.  On 
the  same  day  the  yacht  Endymion,  bound  to  New  York,  was 
sighted  and  communicated  with,  but  owing  to  her  size  she 
was  unable  to  render  assistance,  further  than  furnishing  the 
Scotia  with  provisions  which  she  was  in  need  of,  although 
the  captain  says  they  were  not  at  this  time  on  "  short  ra- 
tions." The  Endymion  promised  to  report  the  Scotia  at 
Cape  Race,  and  to  request  assistance  for  her,  but  for  some 
unexplained  reason  did  not  do  so.  On  the  19ch  September 
about  10  a.m.,  the  Furnesia,  a  cargo  and  passenger  ship  of 
the  Anchor  Line,  of  the  burthen  of  4594  tons  (gross),  having 
on  board  about  1000  passengers  and  about  160  of  crew,  and 
a  general  cargo,  bound  from  Glasgow  to  New  York,  via  Mo- 
ville,  was  sighted.  When  the  Scotia  was  first  seen  by  the 
Furnesia,  about  six  or  seven  miles  distant,  the  captain  and 
officers  of  the  latter  were  attracted  to  the  Scotia  by  her 
peculiar  construction.  She  is  described  as  a  very  low-lying. 
36 
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vessel  with  four  funnels  and  no  masts,  and  it  was  not  until 
the  Furncsia  altered  her  course  and  approached  within  % 
mile  or  two  of  her  that  the  officers  were  able  to  see  any  flag 
or  other  signal.  They  then  noticed  that  she  was  flying  the 
•distress  signal  N.C. — "  In  distress,  want  assistance."  These 
flags  were  flying  very  low  down,  about  half  as  high  as  the 
funnels,  and  were  not  disceruable  at  a  greater  distance  than 
from  one  to  two  miles.  The  Scotia  also  showed  the  pre- 
scribed clanger  signal  of  three  black  balls,  indicating  that 
she  was  not  under  control.  As  usual  iu  such  cases,  there  was 
.a  great  divergence  of  opinion  amongst  the  witnesses  as  to 
the  condition  of  the  weather  at  the  time  of  the  meeting  of 
the  ships,  the  witnesses  endeavoring  to  lessen  or  increase  the 
merit  of  the  service  according  to  the  interests  of  their  re- 
spective ships.  On  the  whole,  however,  we  are  of  opinion 
that  when  the  Furncsia  came  up  with  the  Scotia  the  wea- 
ther was  moderate,  but  there  was,  in  consequence  of  a  heavy 
northwest  gale  of  the  two  previous  days,  a  strong  swell  in 
-which  both  vessels  were  rolling  considerably.  The  Fumesia 
with  some  difficulty  lowered  a  boat,  and  the  Chief  Officer 
Black  and  five  men  proceeded  to  the  Scotia,  then  lying  about 
a  quarter  of  a  mile  distant.  Boarding  her  Black  found  her 
•condition  as  stated — that  she  was  without  coal  for  her  en- 
gines, with  barely  sufficient  for  steering  purposes,  and  hud 
burnt  all,  or  nearly  all,  the  wood-work  about  the  ship,  and 
was  short  of  provisions. 

The  captain  of  the  Scotia,  who  explained  to  officer  Black 
the  condition  of  his  ship,  requested  to  be  towed  to  St  John's. 
The  Furnesia's  officer  and  men  returned  to  their  own  ship, 
And  reported  to  their  master  the  condition  of  the  Scotia  and 
the  request  of  her  master.  The  captain  of  the  Furncsia  con- 
sented to  tow  the  Scotia  to  St  John's,  and  the  chief  officer 
and  the  boat's  crew  returned  to  the  Scotia  and  so  informed 
her  captain.  Thereupon  the  officer  of  the  Furncsia  and  the 
crew  attached  a  rope  to  the  wire  hawser  of  the  Scotia,  and 
after  some  difficulty  and  risk  to  those  in  the  boat  secured 
the  hawser  on  board  the  Furncsia.  During  this  operation 
the  boat  of  the  Furncsia  was  injured  to  the  extent  of  being 
rendered  useless,  and  had  subsequently  to  be  replaced  by  a 
new  boat.  The  towing  commenced  at  about  2.30  on  the 
-afternoon  of  the  19th  September.  As  we  have  observed, 
each  party  has  endeavored  to  magnify  and  minimize  the 
danger  attending  the  services  rendered,  but  we  are  of  opinion 
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that  from  the  state  of  the  weather,  the  season  of  the  year, 
the  position  of  the  ships  in  the  North  Atlantic,  the  danger 
with  such  a  ship  in  tow  of  meeting  an  iceberg,  or  ships  on 
the  homeward-bound  voyage,  the  risk  to  the  Furnma  was 
not  inconsiderable. 

It  must  be  admitted  that  an  ordinary  steamship  not  fitted 
with  towing  appliances,  with  another  ship  in  tow,  is  at  a  con- 
siderable risk  if  she  is  suddenly  compelled  to  slow  down  on 
meeting  an  iceberg  or  an  approaching  ship,  especially  in  such 
foggy  weather  as  prevailed  on  the  night  of  the  19th.  Those 
experienced  in  maritime  affairs  will  appreciate  the  risk  to  a 
large  steamer  with  another  large  steamer  in  tow  in  mid- 
ocean,  in  the  absence  of  those  towing  appliances  which  in 
tugs  and  other  vessels  specially  equipped  for  such  purposes, 
enable  the  latter  to  manoeuvre  easily  at  all  times  when  meet- 
ing approaching  ships  or  obstacles  to  navigation.  The  Fur- 
ntsia  was  enabled  to  steam  from  three  to  seven  knots,  ac- 
cording to  the  weather,  while  she  had  the  Scotia  in  tow,  and 
in  about  27  hours  reached  St.  John's  in  safety,  whence  after 
a  delay  of  a  few  hours  she  proceeded  on  her  voyage  to  New 
York. 

We  have  thus  stated  the  salient  points  of  the  evidence 
proved  at  the  hearing.  We  have  no  doubt  that  the  services 
rendered  by  the  plaintiff  to  the  defendant  were  of  a  merito- 
rious character,  and  worthy  of  recompense  upon  as  liberal  a 
scale  as  could  be  awarded  by  this  Court,  in  the  event  of  its 
being  subsequently  held  that  the  plaintiff  is  entitled  to  re- 
cover against  the  defendant  ship  in  this  action.  The  Scotia 
was  undoubtedly  in  a  dangerous  position  at  the  time  the 
Fitrrusia  came  up  with  her.  It  was  a  season  of  the  year 
when  strong  equinoctial  gales  usually  prevail  in  these  lati- 
tudes ;  she  was  without  coal  for  her  engines,  and  had  only 
24  hours  coal  for  steering  purposes ;  and  had  actually  burnt 
all,  or  nearly  all,  the  available  woodwork  about  the  ship, 
such  as  wooden  bulwarks  and  the  woodwork  specially  built 
at  her  bow  and  stem.  (The  Scotia  is  a  ship  built  open  at 
the  bow  and  stern  for  railway-ferry  purposes,  and  but  for 
the  woodwork  specially  built  for  the  voyage,  she  would  be 
completely  unprotected  from  the  water  sweeping  her  between 
decks  in  a  heavy  sea).  She  would  have  become  unmanage- 
able when  her  fuel  for  steering  purposes  was  exhausted. 
She  was  short  of  provisions,  and  was  on  the  northern  edge 
of  the  "Northern  lane"  of  ocean  traffic,  and  must  have  soon 
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drifted  with  the  then  prevailing  winds  further  to  the  north, 
And  her  chance  of  assistance  would  become  therefore  less  and 
less  daily.  Her  means  of  signalling  passing  ships  were  evi- 
dently very  defective.  Two  steamers  had  alteady  passed 
without  seeing  her  distress  signals,  which  can  only  be  ac- 
counted for  by  the  fact  that  she  had  no  means,  by  masts  or 
poles,  of  hoisting  these  signals  to  an  altitude  sufficiently  high 
to  attract  passing  ships  distant  over  two  miles.  Altogether 
she  seems  to  have  been  in  a  more  helpless  condition  than  an 
ordinary  broken-down  steamer  would  be  in  mid-ocean  The 
services  rendered  were  timely,  and  though  not  performed 
with  extra  hazardous  risk  to  life  or  property,  there  was  some 
considerable  risk  and  danger  first  in  getting  the  towing  haw- 
ser on  board  by  the  officer  and  crew  of  the  Furnesia,  and 
subsequently  in  the  work  of  the  towing,  The  Furnesia  had 
on  board  a  large  crew,  a  valuable  cargo,  and  a  large  number 
of  passengers,  and  in  addition  to  the  risk  to  his  ship  in  the 
performance  of  his  undertaking,  there  was  the  danger  to  bis 
passengers  and  cargo,  and  the  responsibility  to  his  owners 
and  others  for  the  voluntary  adoption  of  a  contract  under 
such  dangerous  circumstances,  and  involving  deviation  and 
delay.  These  are  elements,  in  addition  to  others,  which 
must  weigh  with  the  Court  in  deciding  upon  the  amount  of 
compensation  to  be  awarded  for  salvage  services. 

The  plaintiff  has,  in  addition,  been  put  to  contiderable  ex- 
pense, amounting  to  about  £650  sterling,  in  consequence  of 
the  deviation  and  delay  of  the  ship  in  coming  to  St.  John's, 
and  certain  damages  to  his  ship  and  furniture. 

As  before  stated,  we  would  have  been  prepared  to  reward 
the  services  of  the  plaintiff  in  this  case,  if  the  claim  had  been 
made  between  subject  and  subject,  on  as  liberal  a  scale  as 
this  Court  has  proceeded  on  in  similar  cases.  For  instance, 
in  the  case  of  the  Severn,  decided  in  the  Vice-Admiralty 
Court  in  1875,  the  facts  and  circumstances  upon  which  the 
claim  was  founded  were  somewhat  similar  to  those  in  this 
case.  The  Caspian,  one  of  the  Allan  Line  of  steamers,  with 
cargo  and  passengers  on  board,  on  a  voyage  from  St  John's, 
Newfoundland,  to  Liverpool,  fell  in  with  the  disabled  steamer 
Severn  about  200  miles  from  St.  John's,  and  towed  her  to  the 
former  port.  The  value  of  the  Severn  and  her  cargo  was 
about  the  same  as  that  of  the  defendant  ship  in  this  case. 
The  learned  Judge  of  the  Vice- Admiralty  Court  in  that  case 
awarded  the  sum  of  $12,000  currency,  in  addition  to  the  sum 
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of  $3,000  for  expenses,  &c,  caused  by  the  delay  and  deviation 
to  the  salving  ship,  Caspian. — (The  Severn,  Newfoundland 
Law  Reports,  1875).  We  merely  mention  the  case  of  the 
Severn  as  an  indication  of  the  principles  on  which  our  judg- 
ment would  have  proceeded  but  for  the  intervention  of  the 
♦Crown  in  this  case. 

In  this  case,  however,  after  the  completion  of  the  evidence 
for  the  plaintiff,  Sir  William  V.  Whiteway,  K.  C„  one  of  His 
Majestv's  counsel,  appeared  on  behalf  of  His  Majesty  and 
filed  a  protest,  and  on  a  subsequent  day  set  up  the  following 
-defence : 

"  His  Majesty  the  King  says  that  the  said  ship  Scotia, 
'*'  at  the  time  of  the  services  alleged  in  the  statement  of 
"  claim,  was  and  still  is  the  property  of  His  Majesty." 

This  plea  was  verified  in  the  usual  way  by  affidavit  and 
supported  by  the  following  documents,  which  were  admitted 
without  question  by  the  counsel  for  the  plaintiff:  (1)  Con- 
tract between  H.  M.  the  Queen  and  Sir  W  O.Armstrong, 
Whitworth  &  Co.,  Ltd. ;  (2)  Correspondence  marked  seve- 
rally 2a,  2b,  2c,  2d  and  2e. ;  (3)  Seven  vouchers  for  payments 
made  under  contract,  marked  severally  3a,  3b,  3c,  3d,  3e,  3f 
and  3g ;  (4)  Permit  of  Customs  to  sail  from  Newcastle ;  (5) 
Certificate  of  registry  at  Ottawa.  In  reply  to  the  argument 
of  the  Crown  on  this  defence,  Sir  James  Winter,  K  C,  as 
counsel  for  the  plaintiff  ship,  contended  (1)  That  this  ship 
was  not  Crown  property  in  the  sense  in  which  the  expres- 
sion was  used  in  the  reported  decisions  referred  to  by  Sir 
William  Whiteway;  and  (2)  that  the  immunity  of  Crown 
property  from  arrest  was  confined  to  ships  of  war  or  naval 
stores,  or  generally  to  such  property  of  the  State  as  was 
necessary  for  its  protection,  and  that  such  property  as  rail- 
ways, or  ships  connected  therewith,  were  not  included  in 
the  exemption ;  and  (3)  that  at  the  time  of  the  rendering  of 
the  services  claimed  for  in  the  action,  there  was,  under  the 
■contract  and  the  facts  of  the  case,  a  property  and  right  of 
possession  still  remaining  in  the  builders  to  which  the  sal- 
vor's claim  and  lien  would  attach,  and  against  which  the 
process  of  the  Court  in  rem  would  lie 

We  cannot  concur  with  the  learued  counsel  in  his  two  first 
contentions,  supported  as  they  have  been  by  much  research 
and  many  apposite  quotations  from  the  opinions  of  many 
English  judges.    Without  going  further  into  the  history  and 
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learning  of  the  subject,  than  to  refer  to  and  adopt  the  rea- 
soning and  conclusions  contained  in  the  very  erudite  and 
lucid  judgment  of  the  Lord  Justice  Brett,  Master  of  the 
Kolls,  when  delivering  the  judgment  of  the  Court  of  Appeal 
in  the  Parlement  Beige,  L.  R.  o9  P.  D.  197  (1878),  and  fol- 
lowing the  cases  therein  quoted  with  approval  by  him,  we 
must  hold  that  this  action  cannot,  in  the  face  of  the  defence 
set  up,  be  maintained. 

The  third  position  taken  by  the  plaintiffs  that  the  builders 
had  a  lieu  on  the  Scotia  for  the  balance  of  the  unpaid  pur- 
chase money,  due  under  the  contract  for  construction,  and 
therefore  had  a  right  of  possession,  would  not  in  our  opinion 
affect  the  doctrine  by  which  the  property  of  the  Crown  is 
immune  from  arrest.  They  could  not  have  an  action  in  rem 
for  those  services  against  the  ship.  The  ownership  of  the 
Scotia  vested  in  the  Crown,  and  it  will  be  seen  by  reference 
to  the  contract  for  construction  between  the  Dominion  Gov- 
ernment and  the  builders  that  this  ownership  came  into 
existence  immediately  after  the  trial  trip  on  the  Tyne  The 
ship  at  the  time  of  the  rendering  of  the  service  was  being 
navigated  to  her  destination  in  the  Dominion  by  the  builders 
for  the  Dominion  Government  under  a  special  contract  for 
such  navigation.  True,  there  was  a  lien  on  the  last  instal- 
ment of  the  purchase  money,  but  this  would  create  only 
"an  interest"  in  the  ship  quite  different  from  the  rights 
of  ownership  or  rights  of  property.  Such  interest  might, 
and  no  doubt  woiild,  give  a  right  of  action  in  personam  in 
this  Court,  or  in  the  Admiralty  Division  of  the  High  Court 
of  Justice  in  Englaud,  for  salvage  services.  But  as  it  would, 
in  our  opinion,  be  a  clear  violation  of  the  doctrine  so  often 
enunciated  by  English  Courts  to  allow  the  property  of  the 
Crown  to  be  arrested,  and  as  a  consequence  the  Crown  to  be 
impleaded  and  probably  its  property  sold  under  process  in 
an  action  in  rem  in  this  Court,  on  the  ground  that  there  was 
a  claim  against  other  parties  not  owners  or  part  owners,  but 
merely  having  a  lien  for  uupaid  purchase  money,  we  have  to 
decide  against  the  plaintiffs  on  this  third  head.  If  the  sal- 
vors have  a  claim  against  the  builders  because  of  the  latter's 
interest  in  the  ship,  it  can  be  maintained  in  an  action  in 
personam  —The  Five  Steel  Barges,  15  LM.P.D.  llfi  (1890). 

We  have  therefore  to  rule  (1),  that  the  ship  Scotia  was  at 
the  time  of  the  rendering  to  her  of  the  alleged  salvage  ser- 
vices by  the  Fuvnes&a  the  publir  property  of  the  Dominion 
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of  Caiiuda,  and  therefore  the  public  property  of  His  Majesty. 
(2),  that  the  ship  Scotia  being  the  property  of  His  Majesty 
cannot  be  arrested  by  this  Court,  or  proceeded  against  in 
this  Court,  for  the  services  set  forth  in  the  statement  of 
claim;  and  (3),  that  His  Majesty  cannot  be  impleaded  in 
this  Court  for  such  alleged  serviced  as  those  set  forth  in  the 
statement  of  claim.    Decree  accordingly. 


CUDDIHY  r.  COSTIGAN. 
Court.    June  10,  1902. 

hsmm, — Repayment  "at  his  earliest  possible  convenience"— Statute  of  Limitation, 

The  defendant  obtained  $140  from  tha  plaintiff  upon  an  agreement  to  repay 
it,  without  interest,  ••  at  hi«  earliest  possible  convenience-"  In  an  action 
to  recover  the  said  snm, 

Held— That  the  Statute  of  Limitations  did  not  commence  running  until  the 
defendant  become  of  ability  to  pay,  and  that  it  ran  from  such  time. 

The  plaintiff  loaned  to  the  defendant  the  sum  of  S140 
under  the  following  agreement : — 

St.  John's,  Newfoundland, 
September  7, 1891. 

This  is  an  agreement  made  between  Mary  Cuddihy  on  the 
one  side,  and  Richard  Costigun  on  the  other  side,  whereby 
she  loans  the  said  Richard  Costigan,  the  sum  of  one  hundred 
and  forty  dollars  ($140),  to  be  paid  without  interest  at  his 
earliest  possible  convenience. 

Dated  at  St  John's,  this  7th  day  of  September,  1891. 

Mary  Cuddihy. 
Richard  Costigan. 
Witness — John  O'Regan. 

She  took  action  on  the  21st  day  of  February,  1902,  to 
recover  the  said  sum,  and  the  defendant  pleaded  amongst 
others  the  Statute  of  Limitations.  The  trial  came  on  before 
the  Court. 

F  J.  Morris  for  plaintiff. 
W.  R>  Warren  for  defendant. 
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July  7, 190%.— The  judgment  of  the  Court  (Little, C  J, 
-and  Emersoo,  J.),  was  delivered  by 

Emerson,  J. : 

The  plaintiff,  Mary  Cuddihy,  on  the  7th  day  of  September, 
1891,  lent  the  defendant,  Richard  Costigan,  the  sum  of  $140 
tinder  an  agreement  that  the  defendant  was  to  repay  the  said 
sum  at  hie  earliest  possible  convenience.  The  plaintiff  now 
sues  the  defendant  to  recover  the  amount,  but  the  defendant 
denies  his  liability  on  several  grounds:  (1)  That  by  the 
agreement  it  was  stipulated  that  the  money  was  to  be  repaid 
at  his  earliest  possible  convenience,  and  that  it  is  not  con- 
venient for  him  to  pay  the  umount;  (2)  that  in  the  year 
a  piano  was  delivered  to  the  plaiutiff  by  the  defendant,  and 
accepted  by  her  in  full  discharge  of  the  claim ;  (3)  that  tbe 
claim  is  barred  by  the  Statute  of  Limitations,  as  having  ac- 
crued over  six  years  previous  to  the  bringing  of  this  action. 

The  loan  and  execution  of  the  written  promise  to  pay  are 
not  in  dispute. 

We  will  first  dispose  of  the  plea  of  accord  and  satisfac- 
tion. We  will  not  review  the  testimony  in  support  of  this 
plea  further  than  to  remark  that  the  defendant  failed  to 
support  the  defence  with  evidence  that  had  about  it  even 
a  shadow  of  probability  that  the  translation  of  the  receipt 
and  delivery  of  the  piano,  which  was  between  the  defendant 
and  his  mother-in-law — the  mother  of  the  plaintiff— had  any 
connection  with  the  claim  in  this  action,  and  when  we  come 
to  consider  his  testimony  on  the  other  parts  of  the  case,  we 
have  no  hesitation  in  deciding  against  him  on  this  plea 

The  other  two  defences  have  given  the  defendant  a  much 
wider  area  in  which  to  display  his  ingenuity.  And  first  it 
may  be  pointed  out  that  this  is  an  agreement  to  repay  a  loan 
made  between  relatives  (the  parties  are  sister-in-law  and 
brother-in-law), — not  that  such  a  connection  has  anything 
to  do  with  the  validity  of  the  contract,  at  least  so  far  as 
Kichard  is  concerned,  but  we  mention  it  as  a  probable  rea- 
son for  the  looseness  of  the  language  indicating  the  time  of 
payment.  Whatever  was  the  intention  of  the  parties  (and 
it  was  attempted  to  be  shown  that  there  was  a  moiedetinite 
period  intended  for  repayment  than  appears  on  the  face  of 
the  document),  we  can  only  construe  the  promise  from  tbe 
language  used  We  hold,  on  the  authority  of  several  re- 
ported cases,  that  a  promise  to  pay  '  when  convenient/  or 
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•*  at  earliest  convenience/  or  '  earliest  possible  convenience/ 
is  a  promise  to  pay  when  the  party  making  the  promise  h 
-able  to  pay.  i.e ,  has  the  means  of  doing  so ;  that  the  burden 
of  proving  this  ability  to  pay  rests  on  the  person  seeking 
to  enforce  the  contract ;  and  that  the  statute  begins  to  run 
from,  and  only  from,  the  time  when  the  ability  to  pay  has 
•come  into  existence. — Hammond  v.  Smith,  33  Beav.  462. — 
But  when  the  statute  commences  to  run,  it  matters  not  that 
.at  any  subsequent  period  the  defendant  may  not  have  been 
able  to  pay.  The  ability  maty  come  and  go,  but  the  statute 
runs  on  for  ever.  This  is  the  point  forcibly  put  forward  by 
defendant's  counsel,  Mr.  Warren,  and  supported  by  the  de- 
cision in  Earl  Thane? 8  case,  reported  in  2  Q.  B.  757.  The 
argument  of  Mr.  Warren  was  undoubtedly  sound  in  law, 
.and  if  it  was  supported  by  evidence  sufficient  to  convince 
the  Court  thai,  as  the  plaintiff  put  it,  "  He  was  able  to  pay 
her  in  January,  1806,  but  would  not."  we  would  have  dis- 
missed the  action.  He  does  not  deny  his  present  ability,  in 
fact  he  admits  that  owing  to  his  good  fortune  in  coining  into 
a  legacy  of  $400  belonging  to  his  deceased  wife — the  sister 
of  the  plaintiff' — he  is  now  in  a  position  to  liquidate  the 
•debt.  His  defence,  however,  rests  on  his  assertion  that  he 
was  able  to  pay  in  January,  1896,  aud  that  consequently  the 
.Statute  of  Limitations  began  to  run  at  that  time.  He  un- 
dertakes of  himself  the  proof  of  his  defence,  and  testifies 
that  in  1896  he  sold  his  premises  and  business  in  St.  John's, 
preparatory  to  seeking  in  Belle  Isle  a  wider  scope  for  his 
commercial  attainments.  His  evidence  is  to  the  effect  that 
in  1896,  having  sold  his  premises  in  St.  John's,  he  had  an 
interview  with  the  plaintiff,  in  which  he  then  acquainted 
hex  with  his  ability  to  liquidate  the  debt,  and  showed  her 
the  sum  of  $900  which  he  had  just  received  as  the  purchase 
jnoney  of  his  premises.  Of  course,  if  this  were  so,  he  would 
be  entitled  to  a  judgment  of  this  Court  in  his  favour.  We 
have,  however,  before  us  the  evidence  of  the  plaintiff  in  re- 
butter, who  most  positively  asserts  that  no  such  interview 
ever  took  place ;  on  the  contrary,  that  he  assured  her  that 
he  was  in  very  straitened  circumstances,  and  from  his  finan- 
cial difficulties  was  unable  to  pay  the  amount ;  that  a  short 
time  after  the  property  was  sold  he  called  at  the  house  of 
the  plaintiff,  who  again  requested  payment,  and  reminded 
.him  of  his  promise  to  pay  'at  his  earliest,  convenience/  to 
which  he  replied,  "  Do  you  know  what  time  that  is  ?     That 
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was  neither  before  nor  after  the  day  of  judgment."  He  said 
that  whatever  he  had  was  made  over  on  his  wife  The  de- 
fendant's inability  to  pay  in  1896  has  been  confirmed  by 
other  testimony. 

Under  these  circumstances,  we  must  conclude  that  the 
earliest  time  the  defendant  has  been  in  a  position  to  pay 
this  •leimind,  since  the  making  of  the  agreement,  is  since  he 
became  entitled  to  the  legacy  of  $400, payable  to  him  out  of 
his  wife's  estate.  We  must,  therefore,  give  a  verdict  for  the 
pLiutiff  for  the  amount  of  $140  and  costs  of  suit 


PARSONS  v.  BROWNING. 
Emerson,  J.    July  14,  1902. 

Practice— Originating  Summons—Service  out  of  the  jurisdiction. 

Service  of  an  originating  summons  cannot  be  effected  outside  of  the  jurisdic- 
tion of  the  Court. 

The  plaintiff  is  oue  of  the  next  of  kin  of  Eliza  Parsons, 
deceased.  The  defendant  is  administrator  of  the  estate  of 
the  deceased,  and  has  in  his  hands  a  small  sum  for  distribu- 
tion. Proceedings  were  taken  by  an  originating  summons 
for  an  order  for  the  distribution  of  the  estate,  and  the  pay- 
ment to  the  plaintiff  of  the  sum  in  the  bands  of  the  defen- 
dant administrator.  Elizabeth  Hyde,  one  of  the  next  of 
kin,  who  claims  this  same  fund,  or  a  portion  thereof,  and 
who  resides  in  the  United  States  of  America,  was  joined  as 
a  defendant.  Service  was  attempted  to  be  effected  on  her 
by  registered  post.  The  administrator  appeared  upon  the 
summons,  but  the  said  Elizabeth  Hyde  did  not  appear. 

Emekson,  J. : 

An  originating  summons  cannot  be  served  out  of  the  juris- 
diction of  the  Court.  If  it  is  necessary  to  settle  the  claims 
of  the  next  of  kin  upon  the  fund  in  the  hands  of  the  admin- 
istrator, other  proceedings  must  be  taken. 
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Emerson,  J.    October  11,  1902. 

Master  and  servant— Special  contract— Notice— Dismissal — Interest— litght 
of  Crown — Consolidated  Statutes,  cap,  OS, 

The  plaintiff  who  wu  Manager  of  the  Newfoundland  Railway  under  a  con- 
tract made  with  the  Receiver  of  the  Railway,  to  be  paid  a  stated  salary 
and  six  months'  salary  if  at  any  time  he  should  be  dismissed  without  notice, 
entered  into  a  similar  contract  with  the  Government  upon  the  purchase  of 
the  Railway  by  the  latter  in  1896.  He  was  dismissed  in  189S  without 
notice.  In  1902  he  filed  his  petition  seeking  payment  of  8 1,500  as  six 
months'  wages  and  of  interest  thereon  to  date  of  notice. 

Held —That  he  was  entitled  to  recover  his  six  months'  wages. 

Held— Further,  that  the  Crown  was  not  liable  for  interest. 

In  the  year  1893  it  was  agreed  between  the  plaintiff,  Tlios. 
Noble,  and  Sir  Francis  Evans,  the  Receiver  of  the  Newfound- 
land Railway,  that  the  plaintiff  should  serve  the  Receiver  in 
the  capacity  of  Manager  of  said  Railway  for  the  said  Recei- 
ver at  a  salary  of  $3,000  per  annum  It  was  a  portion  of 
the  said  contract  that  the  Receiver  might  terminnte  the 
hiring  by  giving  six  months'  notice  in  writing,  or  by  paying 
six  months'  wages  in  lieu  thereof  In  the  year  1896  the 
Government  of  Newfoundland  purchased  the  said  Railway, 
and  it  was  agreed  that  possession  should  be  given  on  Jan. 
1,  1897.  The  Government  thereupon  made  au  agreement 
with  the  plaintiff  that  he  should  continue  to  manage  the 
said  Railway  for  the  Government  from  January  1,  1897,  on 
the  same  terms  in  all  respects  as  he  had  managed  it  for  the 
Receiver  The  plaintiff  entered  upon  the  said  service  and 
continued  therein  until  November  17,  1898,  when  he  wa* 
dismissed  without  notice  Failing  to  receive  payment  of  the 
six  months'  wages  as  agreed,  he,  on  the  2 1st  day  of  May, 
1902,  filed  his  petition  in  the  Court  seeking  to  recover  (l)r 
the  sum  of  $1,500  as  six  months'  wages  in  lieu  of  notice,  and 
(2),  interest  thereon  from  the  date  of  dismissal.  The  hear- 
ing name  on  before  Emerson,  J. 

Whiteway,  KC.t  for  plaintiff. 
Morris,  K.C.,  for  defendant. 


Nov.  3, 1902. — Emerson,  J. : 

In  the  year  1896  the  defendant  Government  agreed  with 
the  Receiver  of  the  Newfoundland  Railway  to  purchase  the 
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railway,  lands,  and  all  the  other  existing  rights  of  the  New- 
foundland Railway  Company  for  the  sum  of  £325,000  stg., 
payable  in  bonds  of  the  Colony,  bearing  interest  at  3  per 
cent. 

Pending  the  completion  of  the  sale  the  Government  agreed 
to  manage  and  operate  the  railway  as  the  property  of  the 
colony  from  the  1st  January,  1897.  The  final  deed  of  trans- 
fer was  executed  on  the  13th  July,  1897. 

The  plaintiff,  Noble,  was  at  the  time  of  the  agreement  for 
purchase,  in  1896,  Manager  of  the  Railway,  for  the  Receiver, 
Sir  F.  H  Evans,  K  C.  M.  G ,  under  an  agreement  by  which 
he  was  to  receive  a  salary  of  $3,000  per  annum,  and  fuel, 
light  and  house  rent,  to  which  was  added,  in  1893,  a  stipu- 
lation that  in  the  event  of  his  services  being  dispensed  with, 
without  notice,  he  was  to  receive  six  mouths'  salary  in  lieu 
of  such  notice.  This  last  condition  was  contained  iu  a  letter 
from  the  Receiver,  dated  the  6th  April,  1893. 

At  the  time  the  Government  agreed  with  the  Receiver, 
Evans,  to  purchase  the  road  it  was  considered  desirable  by 
the  former  that  the  services  of  Mr.  Noble  should  be  retained, 
and  the  Governor  in  Council  authorised  Sir  William  White- 
way,  K.  C.  M.  G.,  (then  Premier  and  Attorney  General),  to 
•enquire  of  Noble  if  he  would  be  willing  to  continue  to  man- 
Age  the  railway.  The  authority  and  instructions  to  Sir  Wm. 
White  way  to  negotiate  with  Noble  are  embodied  in  a  memo- 
randum taken  down  at  a  meeting  of  the  Executive  Council, 
-and  now  are  pioduced  in  evidence,  aud  are  as  follows: — 

'*  Newfoundland  Railway.  Whitewuy  to  see  Noble 
"and  inform  him  that  the  Government  contemplate 
"  making  arrangements  for  operating  the  railway,  and 
"ask  him  whether  he  is  willing  to  continue  to  operate 
"  the  ro  id  on  the  same  terms  he  was  operating  for 
u  Company  until  Goverment  have  made  other  arrange- 
ments.    29/12/96.     (Sgd).     W.  V.  W." 

Sir  William  submitted  this  proposal  to  Noble  on  the  fol- 
lowing day,  and  the  memorandum  is  endorsed  as  having  been 
"submitted  to  Mr.  Noble,  30/12/96.  (Sgd.)  W.  V  V." 
Both  Sir  William  and  the  plaintiff  say  that  the  terms  of  the 
hiring  with  the  Receiver  were  discussed  and  agreed  to,  as 
being  those  upon  which  Noble  would  enter  into  the  service 
of  the  Government,  and  Sir  William  states  that  he  after- 
wards communicated  the  substance  of  his  interview,  and  the 
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terms  of  the  hiring,  to  the  Governor  in  Council,  who  were 
satisfied  with  the  arrangement  that  had  been  made.  The 
memorandum  submitted  to  Noble  by  the  Premier  contains 
the  former's  acceptance,  in  Noble's  handwriting,  as  follows : 

"  The  above  arrangement  is  accepted  by  me  on  con- 
"  dition  of  no  interference  in  the  employment  of  officials 
"  or  men,  in  other  words  that  I  have  full  control  as  I 
"  have  had  heretofore  under  the  Beceiver  and  Manager. 

Dec.  30, 1896.  (Signed),        T.  Noble." 

On  the  1st  January,  1897,  the  railway  passed  into  the 
possession  of  the  Government,  and  the  plaintiff  entered  into 
the  service  of  the  defendant,  and  continued  to  operate  and 
manage  the  railway  on  the  same  terms  and  in  the  same  man- 
ner, as  he  had  for  its  former  proprietors  until  the  date  of  his 
dismissal  on  the  17th  day  of  November,  1898.  On  that  day 
his  services  were  dispensed  with,  without  previous  notice  or 
any  assigned  reason.  Notification  of  his  claim  for  half  year's 
salary  was  forwarded  to  the  Colonial  Secretary,  and  subse- 
quently a  notice  of,  and  demand,  for  interest  were  given. 
and,  after  negotiations  for  settlement  had  failed,  this  action 
was  instituted. 

The  facts  above  suited  being  proved  at  the  trial,  Mr.  Mor- 
ris, K.C.,  Counsel  for  the  Government,  did  not  further  con- 
trovert the  terms  of  hiring,  or  the  authority  of  Sir  William 
Whiteway  as  the  special  agent  of  the  Government  to  make 
the  contract  with  the  plaintiff',  but  admitted  that  the  Gov- 
ernment defended  the  action  solely  on  the  ground  that  the 
plaintiff  being  a  servant  of  the  Crown,  was  subject  to  dis- 
missal without  notice  ;  that  Mr.  Noble  was  in  no  better  posi- 
tion than  an  ordinary  Commission  or  Warrant  officer  of  the 
Crown,  holding  office  "  during  pleasure/'  and  that  it  had 
been  repeatedly  held  in  this  Court  in  actions  takeu  by  ser- 
vants of  the  Crown  to  recover  damages  for  wrongful  dis- 
missal that  no  action  could  be  maintained  against  the  Gov- 
ernment for  compensation  for  loss  resulting  from  dismissal 
from  the  public  service.  Barnes  v.  The  Government,  (New- 
foundland Reports,  1875)  ;  Skelton  v.  The  Government,  (New- 
foundland Reports,  1888) ;  and  a  case  decided  last  year  of 
Byrne  v.  The  Government,  were  cited,  together  with  several 
English  authorities,  particularly  the  comparatively  recent 
case  of  Shenton  v.  Smith,  L.R.  App.  Case,  IS95,  p.  %£9. 
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If  this  was  the  claim  of  a  public  servant  against  the  Crown 
for  damages  for  wrongful  dismissal  from  an  office  bestowed 
by  the  Crown  in  the  ordinary  way,  I  would  have  had  little  or 
no  difficulty  in  arriving  at  a  satisfactory  conclusion  upon  the 
law  so  clearly  settled  by  the  cases  cited  by  Mr,  Morris,  KC , 
so  little  indeed  that  I  would  have  no  hesitation  in  dismissing 
the  claim  upon  the  close  of  the  plaintiffs  case  The  law  as 
quoted  by  Mr.  Morris  is  indisputable  The  right  of  the 
Crown  to  dismiss  without  subjecting  itself  to  any  claim  for 
compensation  for  wrongful  dismissal  is  undoubted.  All  Offi- 
cers of  the  Crown  in  this  colony  (with  few  exceptions)  bold 
office  "  during  pleasure,"  and  it  is  an  undoubted  prerogative 
of  the  Crown  to  dispense  with  the  services  of  servants  with- 
out notice.  But  the  facts  of  this  case  are  so  different,  and 
the  line  of  difference  so  marked,  that  I  have  to  upply  other 
principles  of  construction  to  this  contract.  It  may  lie  true, 
as  has  been  stated  by  Mr.  Morris,  K.C.,  that  the  appoint- 
ment by  the  Crown  to  office  cannot  be  regarded  as  a  con- 
tract in  its  strictest  sense.  The  same  question  was  raised 
by  the  Crown  Counsel  in  Barnes  v.  tlve  Gfovern?nent  ( supra), 
and  in  disposing  of  the  point  I  adopt  the  view  of  Sir  Hugh 
Hoyles,  C  J.,  in  delivering  judgment  in  that  case. 

"  Admitting,"  he  says,  "  the  Act  to  be  confined  to  matters 
ex  contractu,  and  the  demand  of  the  plaintiff  to  arise  not 
strictly  from  a  contract  in  the  ordinary  sense  of  that  term, 
I  am  yet  of  opinion  that  as  the  bestowal  and  acceptance  of 
an  office  imply  a  contract  on  the  part  of  the  holder  to  per- 
form its  duties,  and  on  the  part  of  the  Government  to  pay  a 
salary  if  provided  by  the  Legislature,  the  present  claim  is  so 
far  ec  contractu  as  to  be  cognizant  under  the  Act,  which 
being  a  remedial  Act  should  receive  a  liberal  interpretation." 
The  salary  of  this  office,  it  is  true,  was  not  specifically  pro- 
vided by  the  Legislature,  but  it  was  admitted  that  the  ex- 
penses (of  which  Noble's  salary,  &c,  was  a  part)  of  managing 
and  operating  the  railway,  were  discharged  by  the  Execu- 
tive Government  from  the  earnings  of  the  road,  supple- 
mented by  an  annual  vote  in  supply. 

In  ruling  in  favor  of  the  plaintiff'  in  this  action,  I  am  in 
no  way  conflicting  with  previous  decisions  of  this  Court 
This  is  not  an  action  for  damages  for  wrongful  dismissal,  but 
must  be  regarded  simply  as  a  claim  for  a  sum  certain  due 
under  a  special  contract,  by  which  the  Government  under- 
took to  pay  the  plaintiff  $1500  in  case  his  services  were  dis- 
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pensed  with  without  notice  It  might  have  been  contended 
that  such  a  contract  was  ultra  vires  the  Government,  as  con- 
flict ing  with  the  Instructions  of  the  Crown  to  His  Majesty's 
Representative,  under  which  he  exercises  his  office.  I  do 
not  think  so.  There  was  nothing  in  the  undertaking  in  vio- 
lation of  these  Instructions  The  Government  did  not,  as  it 
-could  not,  infringe  on  the  Royal  prerogative.  The  Governor, 
with  the  advice  of  his  responsible  ministers,  appointed  a 
subject  to  a  position  of  trust  and  responsibility,  without  in 
any  way  derogating  from  the  prerogative  power  of  dismissal 
at  "  pleasure,"  but,  upon  the  same  advice,  charged  the  reve- 
nue of  this  Colony,  and  especially  the  revenue  arising  from 
the  railway,  with  the  payment  of  the  sum  of  $1500  to  the 
plaintiff,  when  His  Majesty  would  think  fit  to  exercise  his 
undoubted  prerogative  of  dismissal  without  notice.  It  would 
have  been  beyond  the  power  of  his  Excellency,  without  legis- 
lative sanction,  to  have  bestowed  an  office  expressed  for 
years  or  for  life,  or  to  superadd  conditions  impliedly  limit- 
ing the  Royal  prerogative,  or  in  any  way  violating  the  Royal 
instructions.  But  as  Sir  William  Whiteway  pointed  out, 
the  employment  of  the  plaintiff  by  the  Executive  Govern- 
ment grew  out  of  the  express  antecedent  authority  to  the 
Legislature  to  the  Government  to  purchase  the  railroad,  that 
authority  impliedly  carrying  with  it  the  further  sanction  to 
make  reasonable  arrangements  for  the  operation  of  the  road, 
of  which  a  special  contract  with  Noble  for  his  services  as 
Manager  was  a  part. 

For  these  reasons  I  must  hold  that  the  plaintiff  is  entitled 
to  a  decree  of  this  Court  for  the  principal  sum  claimed. 

The  question  of  most  difficulty  in  the  case  was  that  raised 
by  the  claim  for  interest,  and  the  difficulty  was  increased  by 
the  fact  that  heretofore  in  Crown  cases  counsel  for  the  Crown 
have  apparently  taken  it  for  granted  that  the  Statute  regu- 
lating the  recovery  of  interest  (cap.  92  of  Con.  Stat ,  2nd 
Series),  applied  as  fully  to  claims  between  the  subject  and 
the  Crown  as  between  subject  and  subject.  At  least  in  re- 
cent cases,  notably  Proicse  v.  Tlie  Government,  Nfid  Reports, 
1900  ;  and  Wliiteway  v.  The  Government,  Nfld.  Reports,  1900, 
the  argument  at  Bar  and  the  judgment  of  the  Court  seem  to 
have  proceedad  upon  the  supposition  that  interest  was  re- 
coverable against  the  Crown.  I  have  always  doubted  the 
dictum.  Mr.  Morris,  K.C.,  in  this  action  raises  the  question 
substantively  for  decision  for  the  first  time.     I  have  given 
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the  matter  much  consideration  and  research,  and,  having 
dissipated  any  doubts  I  have  heretofore  entertained,  must 
pronounce  against  the  claim.  The  grounds  upon  which  the 
objection  rests  are  that  no  claim  for  interest  can  be  main- 
tained against  even  the  subject  at  common  law,  and  in  the 
absence  of  contract  (express  or  implied)  to  pay  interest,  or 
unless  it  becomes  due  under  some  statutory  authority. 

We  have  a  Statute  in  the  colony  governing  interest  (a  re* 
script  of  the  Imperial  Statute  3  &  4  Wm.  4,  c.  42),  by  which 
it  is  enacted  that  where  a  sum  of  money  is  due  under  a  writ- 
ten  instrument,  or  where  demand  has  been  made  for  money 
and  notice  of  interest  given,  interest  may  be  recovered,  and 
it  is  on  the  ground  of  compliance  with  the  terms  of  this 
Statute  that  the  plaintiff  relies  to  recover  interest  against 
the  Crown  in  this  case.  The  plaintiff  has  sufficiently  com- 
plied with  the  provisions  of  the  Statute,  so  far  as  notice  is 
concerned,  to  entitle  him  to  recover,  if  tho  Statute  applies 
to  his  claim  But  does  it  ?  I  have  to  hold  that  it  does  not. 
It  is  a  well  established  rule  of  construction  that  Statutes 
will  not  be  construed  to  affect  the  prerogative  or  interest  of 
the  Crown  unless  the  Crown  be  specially  named,  or  it  ap- 
pears by  necessary  implication  that  the  Parliament  meant 
to  include  the  Crown  within  the  provisions  of  the  particular 
enactment.  For  instance,  the  Statutes  of  Limitations  do 
not  bar  the  claim  of  the  Crown,  nor  tho  Bankruptcy  Sta- 
tutes, and  many  other  Legislative  enactments  which  would, 
if  so  construed,  affect  the  prerogative  or  interests  of  the 
Crown.  Again,  this  Statute  bears  evidence  within  itself 
that  the  Legislature  never  intended  to  make  its  application 
go  beyond  cases  between  subject  and  subject.  This  evidence 
may  be  found  in  the  wording  of  the  sections,  e  g. :  section 
1  says  that,  "  upon  all  debts  or  sums  payable  at  a  certain 
time  or  otherwise,  the  jury  on  the  trial  of  an  issue  or  any 
inquisition  of  damages  may  allow  interest,  &c"  Such  lan- 
guage can  only  contemplate  the  trial  of  an  issue  before  a 
jury  between  subject  and  subject.  No  trial  of  an  issue  be- 
tween the  Crown  and  the  subject,  whether  on  petition  of 
right,  or  under  our  established  procedure  under  the  Ex  Con- 
tractu Claim  Act,  can  be  had  before  a  jury. 

So  much  for  the  general  principles  governing  the  payment 
of  interest  at  common  law  and  under  the  Statute,  but  let  us 
enquire  how  far  the  question  is  affected  by  the  decisions  of 
the  English  Courts.     In  1880  a  petition  of  right  was  re- 
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ferred  to  Vice-chancellor  Malins  to  enquire  into  the  case  of 
James  Gossman  et  al.,  against  the  Crown.  It  appeared  that 
the  residue  of  the  estate  of  one  Brownlie  had,  in  the  sup- 
posed absence  of  any  next-of-kin,  been  assigned  by  his  exe- 
cutors and  trustees  to  John  Grey,  Esq.,  Solicitor  to  the 
Treasury,  as  trustee  for  Her  Majesty.  Some  years  after  the 
death  of  the  testator,  Gossman  and  othera  claiming  as  next- 
of-kin  of  Brownlie,  petitioned  to  have  their  claim  investi- 
gated and  their  rights  declared.  The  petitioners  obtained, 
a  decree  supporting  their  right,  as  next-of-kin,  to  certain 
moneys  and  leasehold  interests  in  lands,  but  the  question 
was  raised,  upon  further  consideration,  whether  the  claimants 
were  entitled  to  be  paid  interest  by  the  Crown  upon  the  vari- 
ous sums  of  money  received  by  the  Solicitor  to  the  Treasury 
on  account  of  rent  and  profits. 

After  arguments  of  counsel  for  next-of-kin  and  the 
Crown,  Vice-Chancellor  Malins  delivered  judgment  holding 
the  Crown  responsible  for  interest  at  4  per  cent. — In  re 
Gossman,  15  L.  R.  Ch.  D.,  p  67, 1880.  The  Crown  appealed, 
and  the  Court  of  Appeal,  consisting  of  the  Master  of  the 
Bolls  (Sir  Geo.  Jessel)  and  Baggally  and  Lush,  LJ.J.,  re- 
versed the  decision  of  the  learned  Vice-Chancellor  and  de- 
creed that  the  Crown  was  not  responsible  for  interest.  The 
report  of  the  case  in  the  Court  of  Appeal  itf  unusually  pithy. 
Sterling,  Q.C,  counsel  for  the  Crown,  was  stopped  by  the 
Court,  and  after  hearing  counsel  for  the  respondents,  the 
Master  of  the  Eolls  delivered  the  judgment  of  the  Court  in 
the  following  words : — 

"There  is  no  ground  for  charging  the  Crown  with  in- 
"terest.  Interest  is  only  payable  by  Statute  or  con- 
"  tract"— ife  Gossman,  17  L.  A\  Ch.  D.  (G  A.),  p.  771. 

Upon  a  perusal  of  the  judgment  of  Vice-Chancellor  Malins 
in  the  Chancery  Division,  one  is  struck  with  the  absence  of 
direct  authority  for  the  principle  he  enunciates  that  the 
Crown  has  ever  been  held  responsible  for  interest. 

The  cases  quoted  by  the  learned  Chancellor  (Attorney 
General  vs.  Kohler,  9  H.  L.  C.  654 ;  Edgar  vs.  Reynolds*  27 
X.  J.  Ch.  562,  and  Partington  vs.  Reynolds,  27  Z.  J.  Ch.  505), 
do  not  bear  out  any  such  position,  and  into  whatever  mis- 
construction the  language  of  the  last  two  cases  may  have 
led  the  Court,  the  first  cited  case  of  Attorney  General  vs. 
jLohler  (supra),  heard  before  the  House  of  Lords  in  1881, 
37 
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leaves  no  doubt  that  the  decrees  for  interest  in  these  cases 
•could  only  have  been  made  because  the  action  was'  against 
the  administrator  of  the  estate,  and  not  directly,  as  it  could 
not  then  be,  against  the  Crown.  It  will  be  observed  that 
these  three  cases,  and  the  case  of  Turner  vs.  Moule,  2  BeG. 
and  Sm  p.  497,  were  claims  by  next-of-kin  against  the  Soli- 
citors to  the  Treasury,  who  had  become  administrators,  as 
nominees  of  the  Crown,  to  estates  in  which  it  was  believed 
there  was  no  next-of-kin,  and,  upon  next-of-kin  subsequently 
appearing,  restitution  of  the  money,  with  interest,  was  de- 
creed against  the  administrator,  because,  said  the  House  of 
Lords  in  Kohler's  case,  "  the  nominee  of  the  Crown  taking 
out  administration  to  the  estate  of  an  intestate  is  nnder  the 

same  obligation  as  any  other  administrator If 

he  improperly  pays  to  the  Crown  part  of  the  intestate's 
•effects,  though  such  paymeet  is  made  under  the  authority  of 
warrant  under  Sign  Manual,  he  makes  himself  personally 
liable  to  restore  it  to  parties  afterwards  proving  themselves 
legally  entitled  "  It  will  be  noticed  that  in  all  these  cases 
Above  cited,  in  which  interest  was  decreed,  the  decree  was 
against  the  administrator  alone,  and  Lord  Cranworth  in 
Kohler's  case  expressly  declared  that  "  the  party  here  made 
responsible  is  not  the  Crown,  but  Mr.  Reynold's  the  admin- 
istrator. ...  He  took  on  himself  to  act  on  the  as- 
sumption that  there  was  no  next-of-kin,  and  paid  over  the 
balance  in  his  hands  to  the  Crown.  The  next-of-kin  were 
entitled  to  treat  this  as  a  breach  of  trust.    ..  This 

is  consistent  with  the  principle  and  with  the  decision  of 
V.  C.  Knight  Bruce  in  Turner  vs.  Maule,  3  DeG.  &  Sm. 
(supra).  How  these  cases  could  be  supposed  to  support  the 
doctrine  that  the  Crown  can  be  decreed  to  pay  interest  is 
difficult  to  understand.  Evidently  the  Court  of  Appeal  in 
re  Gossman  (supra)  did  not  so  construe  these  cases.  But 
why,  it  may  be  asked,  did  not  the  Court  decree  interest 
against  Grey,  the  Solicitor  to  the  Treasury,  in  the  Gossman 
case  ?  The  answer  will  be  found  in  the  fact  that  Mr.  Grey 
was  not  the  administrator  charged  with  any  obligation  to 
the  next-of-kin.  The  executors  had  conveyed  to  him  as 
trustee  for  Her  Majesty  the  leaseholds  and  funds,  and  he 
had  no  further  or  greater  responsibility  than  his  principals. 
If  he  had  become  administrator,  even  as  nominee  of  the 
Crown,  and  paid  the  money  into  the  Treasury,  he  would  be 
responsible,  on  the  authority  of  Kohler's  case,  not  only  for 
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the  principle,  but  for  interest.  Plainly,  then,  in  claims 
against  the  Crown  no  interest  can  be  recovered,  unless  there 
be  a  coutract  to  pay  interest,  or  such  Statute  by  which  the 
Grown  can  be  made  responsible.  It  is  not  here  even  sug- 
gested that  there  is  any  such  contract,  and  as  I  have  to  hold 
that  chapter  92  of  the  Consolidated  Statutes  governing  the 
payment  of  interest  does  not  apply  to  claims  against  the 
Crown,  I  must  disallow  the  claim  for  interest. 

Let  the  judgment  be  entered  for  the  plaintiff  for  the  sum 
of  $1500  and  costs  of  suit. 


SHEA  v.  THE  REID  NEWFOUNDLAND  CO. 
Court.    November  8,  1902, 

Debt — Water  rates— Exemption— "  Municipal  or  local  taxation  ''—Cons.  Slat., 
c  48,  Newfoundland  Railway  Act,  189$ % 

In  an  action  taken  by  the  St.  John's  Municipal  Council  to  recover  water 
rates  from  the  defendant  Company  as  the  owner  of  the  Bock  in  St.  John's. 

Held— That  water  rates  were  included  under  the  term  "  Municipal  or  local 
taxation"  in  the  Act  by  which  the  defendants  were  incorporated,  and  that 
the  said  Act  exempted  the  defendants  therefrom. 

The  plaintiff  is  the  Mayor  of  St.  John's.  The  Municipal 
Council  are  by  section  120  of  chapter  42  of  the  Consolidated 
Statutes  authorised  to  impose  rates  and  assessments  upon 
the  annual  rates  or  rental  values  of  the  lands  or  buildings 
abutting  upon  the  roads  and  streets  within  the  Municipality 
along  which  the  water  pipes  have  been  laid.  The  Council 
imposed  a  rate  npon  the  Dock  in  Sr.  John's,  which  is  owned 
by  the  defendant  Company,  and  upon  non-payment  took 
action  to  recover  the  amount  thereof  The  defendants  set 
up  that  they  were  exempt  from  such  rate  under  "  The  New- 
foundland Railway  Act,  1898."  Issue  was  joined  on  such 
defence.     The  argument  was  heard  by  the  full  Court. 

MeNcily,  K.C.,  for  plaintiff 
Morinc,  K.C.,  for  defendant. 


D*c  J  J,  100%. — The  judgment  of  the  Court  is  delivered  by 
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HORWOOD,  C.  J. : 

This  action  has  been  taken  by  the  Municipality  of  Saint 
John's  to  recover  from  the  defendant  Company,  as  owners 
of  the  St.  John's  Dry  Dock,  the  sum  of  $5,616,  payment  of 
which  is  resisted  by  the  defendants  on  the  ground  that  by 
the  terms  of  the  Railway  Act  of  1898,  under  which  the 
Dock  was  conveyed  to  them,  it  is  declared  to  be  exempt 
from  "municipal  or  local  taxation."  The  case  now  comes 
before  us  for  the  decision  of  this  claim  for  exemption  which 
has  been  raised  by  the  pleadings.  To  help  the  Court  in  the 
determination  of  the  question  the  defendants  called  the 
Secretary  of  the  Municipal  Council  as  a  witness  to  prove 
certain  facts  in  respect  of  which  admission  had  been  asked 
for  by  them.  His  evidence  is  to  the  effect  that  the  defen- 
dant Company  is  charged  as  owner  of  these  premises  on  a 
rental  value  of  $11,000  at  3  per  cent — $165  for  half  year. 
The  property  is  computed  as  worth  $11,000  as  rent,  i.  «.,  in 
the  assessment  of  1900;  it  was  subsequently  valued  at 
$15,000.  These  values  were  fixed  by  appraisers  appointed 
by  the  Council.  The  rate  per  cent,  has  beeu  established  for 
a  long  while ;  there  is  a  revised  appraisement  taken  every 
third  year,  and  at  each  appraisement  the  amount  may  differ 
according  to  the  increased  or  decreased  value  of  the  pro- 
perty assessed.  The  basis  upon  which  the  tax  is  levied  is 
the  value  of  the  property  assessed.  The  quantity  of  water 
does  not  affect  the  rate,  but  the  Council  by  resolution  may 
double  the  water  rates  where  a  large  quantity  of  water 
is  consumed.  In  this  case  the  Council,  however,  has  not 
done  so. 

When  the  water  rates  are  collected  they  are  paid  by  the 
collector  to  the  Treasurer  and  by  him  deposited  to  a  gene- 
ral account  to  the  credit  of  the  Municipal  Council,  being 
mixed  with  other  receipts  of  the  Council.  Whether  the 
water  service  costs  more  or  less  than  the  totol  amount  re- 
ceived from  the  water  rates,  is  a  question  not  considered  in 
the  assessment  of  these  rates.  In  estimating  its  revenue 
the  Council  computes  its  receipts  from  all  sources,  and  its 
expenditure  for  all  purposes.  The  receipts  from  water  rates 
exceed  the  cost  of  the  water  service.  From  1901  the  reve- 
nue from  water  and  sewerage  rates  was  $34,228,  and  the  ex- 
penditure upon  the  water  service  $16,500,  and  for  the  sew- 
erage service  $3,500.  These  receipts  together  with  the  other 
income  of  the  Council  formed  a  common  fund,  averaging 


SHEA  v.  THE  REID  NFLD.  CO.  581 

more  than  a  hundred  thousand  dollars,  which  fund  was  ap- 
plied to  meet  the  Council's  general  expenditure,  and  the  ex- 
penditure on  any  particular  service  was  not  necessarily  gov- 
erned by  the  receipts  from  that  service. 

The  general  funds  of  the  Council  were  provided  to  meet 
the  civic  expenditure,  the  maintenance  of  the  water,  light- 
ing, sanitary  and  road  services  of  the  city,  the  payment  of 
interest  on  the  city  debt  and  the  civil  service ;  and  the  re- 
venue of  the  Council  shows  no  excess  over  expenditure. 

The  contention  of  the  plaintiff's  counsel  is  that  an  ex- 
emption of  the  defendant  Company's  property  from  "  munici- 
pal or  local  taxation"  would  not  relieve  it  from  the  payment 
of  a  water  rate,  as  this  rate  does  not  in  strictness  come  within 
the  definition  of  a  tax ;  and,  as  the  exemption  would  deprive 
the  Council  of  a  portion  of  its  income,  it  could  not  have  been 
.the  intention  of  the  Legislature  to  repeal  by  the  language 
.used  in  the  Railway  Act  the  prior  Special  Statute,  or  abridge 
/the  important  powers  which  that  statute  conferred  upon  the 
Municipality.  The  plaintiff's  counsel  has  argued  that  the 
Railway  Act  of  1898  does  not  affect  to  deal  with  the  Muni- 
cipal Act,  and  that  the  attention  of  the  Legislature  when  it 
was  enacting  the  Railway  Act  could  not  have  been  drawn 
to  the  Municipal  Act,  and  to  the  proposed  abridgment  of 
-the  revenue  of  the  Municipal  Council  and  its  powers.  As  a 
matter  of  fact  the  Council  had  never  collected  any  assess- 
,meut  in  respect  of  the  Dock  which  does  not  appear  to  have 
been  included  in  the  appraisements  until  1897.  The  owner- 
ship and  fee  simple  of  the  property  had,  up  to  the  time  of 
its  transfer  to  the  defendant  Company  or  its  assignors  in 
1898,  been  vested  in  the  Crown.  By  section  128  of  the 
Municipal  Act  an  exemption  is  made  in  favor  of  Crown  pro- 
perty, and  it  is  declared  that  "  Government  buildings  shall 
.not  be  subject  to  any  rate  of  assessment  whatsoever,  but 
shall  pay  such  reasonable  sums  for  protection  and  water  as 
the  Council  may  determine." 

Two  questions  now  present  themselves  for  our  conside- 
ration First,  is  the  water  and  sewerage  rates,  for  the  re- 
covery of  which  this  action  has  been  taken,  "  taxation,"  and 
secondly,  does  the  provision  in  the  Railway  Act  that  the 
Dock  shall  be  exempt  from  "  municipal  or  local  taxation," 
take  the  property  out  of  the  operation  of  the  taxing  powers 
-conferred  upon  the  Municipal  Council  by  chapter  42  'Con. 
Stat.)    There  is  unquestiouably  a  clear  aud  importaut  dis- 


582  SHEA  r.  THE  REID  NFLD.  CO. 

tinction  to  be  drawn  between  a  tax  imposed  for  revenue  pur- 
poses and  an  assessment  levied  for  the  purpose  of  paying  for 
any  local  improvements  which  confer  a  direct  benefit  upon 
the  property  assessed,  and  such  an  assessment  might  be  pay- 
able even  where  the  party  against  whom  it  was  charged 
could  lay  claim  to  an  immunity  from  taxation  generally. 
Does  then  this  assessment  belong  to  the  category  of  rates  or 
assessments,  levied  for  a  particular  purpose,  or  is  it  muni- 
cipal taxation  within  the  true  meaning  of  the  term  ?  The 
Statute  under  which  the  assessment  is  made  in  no  way  dis- 
tinguishes the  terms  "  rates/'  "  assessments/'  and  "  tax/'  but 
uses  them  as  interchangeable  and  equivalent  expressions. 

The  powers  of  the  Municipal  Council  to  raise  rates  are  in 
cap.  42,  Consolidated  Statutes,  grouped  under  the  sub-head- 
ing "  Taxes  and  Sources  of  Income."  The  terms,  rates,  as- 
sessments, and  taxes,  are  used  throughout  the  Statute  synony- 
mously, and  certainly  no  broad  distinction  can  be  found  in 
the  chapter  itself  between  assessments  or  rates  and  (axes. 
On  the  contrary,  section  120,  which  authorises  the  imposi- 
tion of  rates  and  assessments  of  so  much  per  cent,  upou  the 
annual  rents  or  rental  values  of  the  lands  or  buildings  as- 
sessed, and  under  the  authority  of  which  the  rate  here 
claimed  was  imposed,  specifically  names  the  rute  a  tax,  and 
also  declares  that  the  "  taxes  and  assessments  provided  for 
by  this  section  (and  there  are  no  other  taxes  or  assessments 
referred  to  in  the  section)  may  be  and  are  hereinafter  called 
and  described  as  water  rates,  taxes  or  assessments  " 

It  is  argued  with  some  force  that  the  question  as  to  whe- 
ther this  assessment  is  or  is  not  a  tax  ought  not  to  depend 
upon  the  language  of  the  Statute,  which  has  been  described 
as  loose  and  inexact.  In  this  connection  the  evidence  which 
has  been  adduced  proves  of  much  value,  as  affording  a  fur- 
ther and  possibly  safer  test.  The  Secretary  of  the  Munici- 
pal Council  has  furnished  particulars  of  the  Council's  sources 
of  income,  and  the  purposes  upon  which  the  income  is  ex- 
pended. This  assessment  for  water  and  sewerage  has  been 
shown  to  be  made  upon  the  value  of  the  property  appraised; 
that  with  the  exception  of  the  tax  on  vacant  land,  it  is  the 
only  tax  upon  property  in  the  municipality,  and  that  it  is 
applied  to  civic  purposes  generally  and  without  any  special 
reference  to  the  requirements  of  the  water  and  sewerage  ser- 
vices. It  would  therefore  appear  that  it  possesses  all  the 
elements  of  a  tax  imposed  for  general  municipal  purposes, 
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and  is  to  be  distinguished  from  a  rate  such  as  a  local  body, 
corporation  or  company,  might  raise  for  the  purpose  of  de- 
fraying the  costs  of  improvements  from  which  the  proper- 
ties, the  subject  of  the  assessment,  derive  special  benefit. 

Then  comes  the  further  question,  is  the  immunity  guaran- 
teed by  the  Railway  Act  from  "  municipal  or  local  taxation17 
restricted  to  future  taxation,  and  not  to  include  that  already 
imposed  ?  It  has  been  contended  that  the  Municipal  Act  is 
a  special  Statute,  and  as  such  could  not  be  repealed  by  gene- 
ral words  in  a  general  Statute,  and  that  the  Legislature  can- 
not be  supposed,  at  the  time  of  the  enactment  of  the  Bail- 
way  Act,  to  have  had  in  its  contemplation  the  earlier  special 
Statute,  or  to  have  intended  to  affect  it. 

As  against  this  there  is  the  fact  that  the  Legislature  was 
at  the  time  dealing  specifically  with  a  property  in  the  muni- 
cipality of  St.  John's,  and  that  when  it  declared  that  property 
exempt  from  "  municipal  or  local  taxation/'  it  must  neces- 
sarily have  had  reference  to  the  taxatiou  which  constitutes 
the  revenue  uf  the  municipal  body  of  St.  John's.  To  hold 
that  existing  taxation  is  not  embraced  within  the  exemption 
is  to  attach  a  qualification  and  limitation  to  the  words  of 
the  Statute  repugnant  to  their  obvious  and  natural  meaning. 
At  present  the  water  and  sewerage  assessment  is  practically 
the  only  form  of  taxation  to  which  property  in  this  city  is 
liable,  and  as  it  is  competent  far  rates  to  be  increased  from 
time  to  time  it  is  possible  that  this  may  contiuue  to  be  the 
only  form  of  taxation  here,  and  the  effect  of  placing  such  a 
narrow  and,  at  the  same  time,  unwarranted  construction  on 
die  very  comprehensive  words  of  the  Statute  would  be  to 
leave  the  Dock  subject  to  the  ordinary  taxation  imposed 
upon  other  property  for  civic  purposes,  while  the  Legisla- 
ture has  iu  express  terms  declared  that  it  shall  be  exempt 
from  all  "  municipal  or  local  taxation." 

Judgment  will  therefore  be  entered  for  the  defendant 
Company,  with  costs. 
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Negligence— Contract  nottodaim  compensation  for  injury— Death— Action  bo 
Administratrix—Lord  Campbell'*  Act— Con.  Stat.,  Cap,  89, 

The  plaintiff,  who  is  the  administratrix  of  a  workman,  who  had  contracted 
with  his  employer  for  himself  and  his  representatives  not  toelstm  any  emm- 
pensation  for  personal  injury,  whether  resulting  in  death  or  otfcsrwtK, 
takes  action  upon  the  death  of  the  said  workman  for  compensation, 

Held— (Johnson,  J.,  dissenting)— That  the  workman  had  contracted' himself 
out  of  the  beneficial  operation  of  the  Act,  and  that  the  contract  was  also  s 
defence  against  the  claim  of  the  administratrix. 

A  certain  John  Kelly,  of  whose  estate  plaintiff  is  adminis- 
tratrix, was  on  the  27th  day  of  January,  1902,  employed  by 
the  defendants  as  i  machinist  to  do  certain  work  for  the  de- 
fendants upon  a  certain  scaffolding  in  their  machine  shop  at 
St.  John' 8.  The  scaffolding  broke,  and  the  said  John  Kelly 
fell  to  the  ground  and  was  killed.  On  the  14th  of  April 
following  the  plaintiff,  who  is  the  widow  of  the  deceased, 
took  action  alleging  in  her  claim  that  the  death  occurred  by 
reason  of  the  negligence  and  default  of  the  defendants,  in 
constructing  the  said  scaffolding  unsafely  and  with  defective 
and  improper  materials  The  defendants  denied  that  the 
scaffolding  was  constructed  negligently  or  with  defective 
materials,  and  set  up  that  the  death  occurred  from  inevitable 
accident.  They  further  pleaded  in  bar  to  the  action  the  fol- 
lowing contract : 

"  It  is  hereby  agreed  between  the  Reid  Newfoundland 
"  Company  and  the  undersigned  that  they  shall  serve 
"  the  Company  for  one  day,  and  so  on  from  day  to  day 
"  until  notice  to  the  contrary  be  given  by  either  in  writ- 
ing, in  the  capacity  of  mechanic  or  otherwise,  for  the 
"  wages  or  salary  of  $L  50  per  day.  And  in  considers* 
"  tion  of  employment  as  aforesaid,  and  as  part  of  the 
"  terms  of  employment,  the  undersigned  agree  to  per- 
"  form  his  work  to  the  best  of  his  ability,  and  on  behalf 
"  of  himself  and  his  legal  representatives,  and  any  per- 
"  sons  entitled  in  case  of  his  death,  not  to  claim  upon 
"  the  said  Reid  Newfoundland  Company,  or  any  person 
"  in  its  employment,  in  case  of  injury  or  death,  for  any 
"injury  sustained  in  the  employment  of  the  said  Com- 
"pany  in  respect  of  any  defect,  negligence,  act,  or  omis- 
"  sion  under  the  Employers'  Liability  Act  or  otherwise. 
u  whether  such  injury  result  in  death  or  otherwise. 
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"  This  agreement  shall  remain  in  force  and  operate  as 
"  a  contract  so  long  as  the  undersigned  continue  in  the 
"  employment  of  the  said  Company  " 

The  plaintiff  set  up  in  her  reply  that  the  said  contract 
•disclosed  no  defence  to  the  action,  that  it  whs  without  con- 
sideration, and  that  it  was  obtained  by  duress,  and  joined 
issue  upon  the  remaining  statements  in  the  defence. 

The  hearing  came  on  before  the  full  Court"   • 

McNeily,  K.  C,  for  plaintiff 
Marine,  K.  C,  for  defendant. 


The  judgment  of  the  Court  (Horwood,  C  J.,  and  Emerson, 
,J.),  was  delivered  by 

Horwood,  C  J. : 

This  was  au  action  taken  against  the  lieid  Newfoundland 
-Company  by  the  representatives  of  John  Kelly  who,  on  the 
27th  day  of  January,  1902,  while  in  the  employ  of  the  said 
-Company  at  the  Railway  Station,  St.  John's  East,  was  fatally 
injured,  owing,  it  is  alleged,  to  the  defendant  Company's 
negligence.  The  deceased,  it  is  admitted,  was  in  receipt  of 
a  daily  wage  of  $1 50  from  the  defendant  Company,  and  re- 
vived payment  of  his  wages  at  monthly  periods.  On  the 
,31st  day  of  December,  1901,  he  was  requested  by  his  em- 
ployers to  sign  the  agreement  set  out  in  the  pleadings. 

At  first  the  deceased  raised  some  objection  to  signing  this 
.agreement,  but  subsequently  he  withdrew  his  objections  and 
signed  it  The  agreement  is  now  pleaded  by  the  Company 
as  a  defence  to  this  action.  To  this  defence  the  plaintiffs 
have  replied  that  the  agreement  is  void  on  the  ground  that 
it  is  without  consideration  and  that  it  was  executed  under 
duress. 

The  questiou  of  law  raised  by  the  pleadings  has  been  argued 
upon  certain  admissions  of  fact  agreed  to  by  the  parties.  It 
is  part  of  the  plaintiffs  case  that  the  defendant  Company  by 
the  terms  of  the  Bailway  Act  of  1898  had  a  statutory  duty  im- 
posed apen  it  to  maintain  in  a  safe,  efficient  and  satisfactory 
^manner  the  Newfoundland  Railway.  The  term  Newfound- 
land Railway  is  defined  to  mean  all  and  singular  the  lines  of 
railway  in  the  colony  combined  by  the  Act  in  one  system, 
.and  the  word  "  railway  "  includes  inter  alia  "  machine  shops 
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upd  niachines,  and  tools  and  appliances  in  and  in  connection 
with  machine  shops "  It  ^as  argued  at  Bar  that  this  sta- 
tutory duty  imposed  upop  the  defendants  was  of  a  higher 
nature  than  their  common  law  liability  and  was  not  capable 
of  being  contracted  away.  Rowbotham  vs.  Wilson,  8  E.&  B. 
1S3.  and  In  re  Cork  and  Youghal  Railway  Company,  L.  S. 
/+  Ch  748,  were  cited  as  authorities  to  sustain  this  position. 
As  )• -garde  the- obligation  cast  upon  the  defendant  Company 
by  the  Railway  Act,  defendants'  counsel  has  argued  that 
th.it  Act  should  be  regarded  simply  as  a  contract  between  the 
Government  and  the  Company,  and  that  the  sole  object  of 
the  Statute  was  to  give  validity  and  Legislative  sanction  to 
the  contract  which  it  embodies.  While  not  limiting  our- 
selves to  the  restricted  construction  which  defendant's  coun- 
sel has  placed  upon  this  Statute,  it  does  not  appear  to  us 
that  the  obligations  created  by  the  Statute,  so  far  as  they 
affect  the  present  case,  exceed  what  the  common  law  would 
have  required  from  the  defendants.  As  employers  they  were 
bound,  apart  from  the  Railway  Act,  to  afford  protection  to 
their  employees  by  maintaining  their  works  in  a  safe  and 
efficient  manner,  and  their  failure  to  do  so  would  constitute 
negligence  in  respect  of  which  an  action  would  lie  against 
them.  The  private  right  of  action  which  a  servant  in  the 
employ  of  the  Railway  Company  had  against  his  employers 
for  negligence  in  failing  to  efficiently  maintain  their  works, 
is,  in  our  opinion,  unaffected  by  the  provisions  contained  in 
the  railway  contract,  and  the  only  effect  of  the  Statute  is  to 
subject  the  Railway  Company  to  a  further  liability  in  a  penal 
action. 

The  main  question  for  our  consideration  here  is  the  validity 
and  effect  of  the  agreement  which  the  deceased  entered  into 
with  the  defendant  Compauy,  and  this  necessarily  involves 
the  further  question  as  to  the  power  of  the  deceased  to  take 
away  from  his  relatives  the  right  of  action  given  them  by 
Lord  Campbell's  Act.  The  plaintiff's  counsel  contended 
that  the  action  which  relatives  possess  under  that  Act  is 
not  identical  with  that  which  the  injured  party  might  him- 
self have  taken  during  his  life  time.  In  the  judgment  in 
Blake  vs.  The  Midland  By.  »  o ..  IS  Q.  B.,  p.  110,  "  the  Act," 
it  is  said,  "gives  to  the  representatives  a  totally  uew  right 
of  action  on  different  principles"  and  Seioard  vs.  The  Vera 
Cruz,  L  R.  10,  App.  Cas ,  p  67,  has  been  cited  to  show  that 
"  Lord  Campbell's  Act  gives  a  new  cause  of  action."    The- 
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right  of  action  under  Lord  Campbell's  Act  arises  from  the 
death  of  the  injured  party  resulting  from  negligence,  and  it 
is  only  where  the  death  occasions  pecuniary  loss  to  the  re- 
latives that  a  suit  can  be  sustained.  The  cause  of  action  is, 
however,  so  far  the  same,  both  in  the  case  of  a  suit  by  the 
injured  party  himself  and  an  action  under  Lord  Campbell's 
Act,  that  if  the  person  killed  had,  during  his  life  time,  re- 
covered or  accepted  compensation  for  the  injury  which  had 
occasioned  his  death,  the  compensation  would  be  a  bar  to 
an  action  brought  by  his  representatives.  Read  v  The  Great 
Eastern  Railway  Co.,  37  L  J.,  Q.  B.  278.  Further,  it  has 
been  decided  that  the  claim  of  the  latter  may  be  defeated 
by  the  same  facts  which  would  have  sustained  a  defence  to 
an  action  brought  by  the  deceased  himself  against  the  de- 
fendant, and  that  where  a  person  has  deprived  himself  of 
any  right  to  sue  for  personal  injuries  his  representatives,  if 
he  die,  are  equally  barred.  Haigh  vs  T/ie  Royal  Mail  Steam 
Packet  Co.,  62  L  J.,  Q.  B.  640 , .Griffiths  vs.  Earl  of  Dudley, 
9  Q.  B.  D.  357.  The  language  of  the  Act  (Chapter  89  of 
the  Consolidated  Statutes)  makes  it  quite  clear  that  the 
injury  sued  for  must  be  (to  quote  the  words  of  the  Statute) 
''such  as  would,  if  death  had  not  ensued,  have  entitled  the 
party  injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof."  And  it  is  only  (to  again  quote  the  Statute) 
"  the  person  who  would  have  been  liable  if  death  had  not 
ensued,"  who  is  rendered  liable  to  an  action  for  damages  at 
the  suit  of  the  representative  of  the  deceased  This  must 
mean  that  in  order  for  the  representative  to  recover,  it  has 
to  be  shown  that  the  party  injured  might  immediately  before 
his  death  have  maintained  an  action  in  respect  of  the  injury, 
and  this  cannot  be  done  where  the  injured  party  recovered 
or  accepted  compensation  or  had  by  his  own  contract  pre- 
viously dispossessed  himself  of  his  right  to  sue. 

That  being  so,  the  question  in  the  present  case  resolves 
itself  to  this:  Would  the  agreement  pleaded  here  have 
afforded  a  good  defence  by  the  defendant  Company  if  an 
action  had  been  instituted  against  it  by  the  deceased  claim- 
ing damages  in  reBpect  of  his  injuries?  For,  if  it  would 
have  been  a  sufficient  defence  in  that  case  it  is  a  complete 
answer  to  the  present  action.  It  may  be  observed  that  the 
present  cause  of  action  arose  prior  to  the  }>assing  of  the  Act 
2  Edward  VII.,  Cap.  22,  which  prohibits  un  employee  from 
depriving  himself  of  the  benefit  of  the  Employer's  Liability 
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Act,  and  is,  therefore,  unaffected  by  that  statutory  prohi- 
bition. 

One  of  the  grounds  upon  which  the  plaintiff  seeks  to 
avoid  the  agreement,  which  is  here  pleaded,  is  that  it  was 
made,  as  is  alleged,  under  duress.  No  authority  has  been 
cited  or  argument  advanced  to  prove  that  the  circumstances 
under  which  the  agreement  was  signed  amount  to  what  is 
known  as  duress  at  common  law.  Recognising  the  exceed- 
ingly circumscribed  meaning  attached  to  the  term,  plaintiff's 
counsel  contended  rather  for  the  avoidance  of  the  agreement 
because  of  the  alleged  absence  of  consideration.  The  fact 
that  the  deceased  feared  the  loss  of  future  and  renewed  em- 
ployment, would  not  of  itself  have  been  sufficient  to  consti- 
tute duress.  Was  then  the  agreement  without  consideration, 
And  therefore  void  ?  It  is  argued  that  prior  to  the  signing 
of  the  agreement  the  deceased  was  a  monthly  servant,  and 
that  by  signing  the  agreement  his  status  was  reduced  from 
a  monthly  to  a  daily  servant.  In  determining  whether  the 
deceased  was  a  daily  or  a  monthly  servant  we  are  governed 
by  the  fact  that  his  wage  was  per  diem,  notwithstanding 
that  the  payment  of  it  was  made  at  certain  fixed  periods. 
Being  the  recipient  of  a  daily  wbge,  the  deceased  must  be 
regarded  as  a  daily  servant  both  before  and  after  the  agree- 
ment was  entered  into.  The  nature  of  the  deceased's  hiring 
by  the  defendant  Company  is  an  important  factor  in  the 
case,  and  determines  the  question  whether  the  agreement 
was  or  was  not  without  consideration.  At  the  time  the 
agreement  was  submitted  to  him  for  signature,  Kelly  was 
not  a  servant  of  the  defendant  Company  under  any  con- 
tract which  secured  to  him  continuous  employment,  but  was 
simply  a  servant  from  day  to  day.  As  such,  his  hiring  was 
terminated  at  the  end  of  each  day,  aud  when  he  entered  on 
the  defendant's  service  on  the  1st  of  January,  1902,  he  en- 
tered upon  a  new  term  of  service  upon  the  conditions  set 
forth  in  his  agreement  That  being  so,  his  further  employ- 
ment by  the  defendant  on  that  date  constitutes  a  considera- 
tion which  sufficiently  supports  the  agreement  It  is  true 
that  in  the  case  of  GhifJUhs  v.  Tlie  Earl  of  Dudley,  discussed 
in  the  argument  the  defendant  there  as  part  of  the  conside- 
ration of  the  agreement  by  which  his  workmen  abandoned 
their  rights  of  action  under  the  Employers'  Liability  Act 
contributed  to  au  assurance  scheme  for  their  benefit,  but  the 
judgment  in  that  case  also  recognised  that  the  further  em- 
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ployment  of  the  plaintiff  by  the  defendant  was  part  of  the 
consideration  for  the  agreement.  The  reasoning  in  that 
case,  notwithstanding  the  difference  in  the  evidence,  applies 
equally  to  a  condition  of  facts  such  as  is  presented  in  this 
case. 

We  have,  therefore,  to  hold  that  the  agreement  set  up  by 
the  defendant  being  supported  by  sufficient  consideration 
and  not  having  been  made  under  duress  must  be  upheld,  and 
that  that  agreement  is  equally  a  defence  to  this  action  as 
it  would  have  been  to  any  claim  which  might  have  been 
brought  against  the  defendants  by  the  deceased  himself  dur- 
ing his  lifetime  in  repect  of  his  personal  injury. 


The  following  dissentient  judgment  was  delivered  by 
Johnson,  J. : 

John  Kelly,  while  in  the  service  of  the  defendants  was 
killed  by  a  fall  in  their  machine-shops  at  St.  John's,  from  a 
scaffolding  which  is  alleged  to  have  been  unsafe  and  defec- 
tive. 

This  action  is  taken  on  behalf  of  the  widow  and  father  of 
the  deceased  under  the  terms  of  "Lord  Campbell's  Act," 
which  was  enacted  here  in  1884,  and  now  appears  as  chap- 
ter 89  of  the  Consolidated  Statutes  (Second  Series.) 

The  defendants  deny  that  there  was  any  negligence  on 
their  part;  they  allege  that  the  accident  was  inevitable; 
that  there  was  contributory  negligence  on  the  part  of  the 
deceased ;  and  they  plead  the  contract  above  referred  to. 

To  this  defence  the  plaintiff  replies  joining  issue,  und  she 
also  pleads — 

a.  That  the  said  contract  is  not  a  defence  to  this  action ; 

b.  That  the  contract  is  void  for  want  of  consideration  ; 

c.  That  the  contract  is  void  for  want  of  mutuality ; 

d.  That  Kelly  was  induced  to  make  the  contract  by  duress 

and  undue  influence ; 

e.  That  there  was  no  contributory  negligence. 

The  only  evidence  before  the  Court  is  the  defendant's  ad- 
missions in  reply  to  plaintiff's  notice  to  admit. 

I  have  no  hesitation  in  finding  that  the  contract  is  not 
void  for  want  of  consideration,  or  for  want  of  mutuality,  or 
by  reason  of  duress  or  undue  influence.     We  have  not  at 
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present  to  deal  with  the  issue  as  to  negligence,  and  the  only 
question  is  whether  the  deceased  could  contract  away  a  right 
of  action  which  did  not  come  into  existence  until  after  his 
death,  and  which  right,  by  the  terms  of  the  Statute  creating 
it,  is  not  for  the  benefit  of  his  estate  but  for  that  of  his  wife, 
parent,  or  child. 

McNeily,  E.C.,  for  the  plaintiff,  denied  that  the  contract 
is  a  bar  to  this  action,  but,  admitting  for  the  sake  of  argu- 
ment that  it  might  defeat  a  right  of  action  derived  under  a 
Statute  enacted  for  the  benefit  of  the  deceased  alone,  or  of 
the  deceased  as  one  of  a  class,  he  contended  that  it  should 
not  avuil  in  the  present  case,  because  the  Railway  Act  of 
1898  requires  the  defendants  to  maintain  "the  Newfound- 
land Railway"  in  a  safe,  efficient  and  satisfactory  manner; 
and  that  this  Statute  is  for  the  benefit  of  the  public  at  large. 
— Sevan  on  tlu  Employer's  Liability  Acts,  p.  27,  Ed.  of  1899. 

I  cannot  support  this  contention.  Morine,  K  C ,  for  the 
defence,  to  sustain  the  contract,  relies  upon  section  1  of  the 
said  chapter,  which  provides  that  "  the  person  who  would 
have  been  liable  if  death  had  not  ensued  shall  be  liable  in 
an  action  for  damages,  notwithstanding  the  death  of  the 
person  injured ;  and  he  contends  that  because  the  defendants 
would  not  have  been  liable  under  the  contract  in  an  action 
by  the  deceased,  they  are  not  liable  in  this  suit.  It  is  clear 
that  this  contract  would  have  been  a  complete  defence  to 
any  suit  taken  against  the  defendants  by  the  deceased  him- 
self, even  though  the  injury  had  been  caused  by  their  negli- 
gence. There  can  be  no  doubt  that  the  damages  which 
Kelly  himself  could  have  recovered  would  uot  include  those 
recoverable  in  a  suit  such  as  the  present.  They  are  measu- 
red by  a  different  standard  and  are  given  on  different  prin- 
ciples. The  deceased  could  only  have  recovered  such  dama- 
ges as  had  accrued  at  date  of  his  action.  The  damages  re- 
coverable under  Lord  Campbell's  Act  begin  at  the  date  of 
death  and  are  restricted  to  pecuniary  loss  consequent  there- 
upon to  his  widow,  parent  or  child.  It  is  obvious  that  if 
the  relatives  were  precluded  by  a  judgment  recovered  by 
the  deceased  from  suing  in  respect  of  their  loss  following 
his  death,  there  would  be  a  wrong  without  a  remedy.  It 
would  be  otherwise  if  the  former  judgment  could  have  ex- 
tended to  the  latter  loss.  I  cannot  find  that  the  maxim, 
nemo  debet  bis  vexari  in  eddem  causti,  can  be  stretched  to 
work  this  evil.     The  principles  covering  the  application  of 
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this  maxim  are  discussed  at  length  in  Read  vs.  The  Great 
Eastern  Railway  Company  (infra) 

If  this  man  lost  his  life  in  consequence  of  defendants' 
negligence,  I  should  be  unwilling  to  dismiss  (on  technical 
grounds)  such  a  claim  as  the  present,  But  Courts  are  gov- 
erned by  precedents  where  such  are  applicable.  The  cases 
referred  to  in  this  judgment  are: 


1852.. 
1858.. 
1862.. 
1863.. 
1868.. 
1875.. 
1876.. 


1882. 
1883. 

1884. 
1885. 


Blake  . 
Dalton 
Pym    . 


Read    .. 
Bradshaw 
t 


(  Duchess 
(Kingston'* 
Griffiths 
Haigh  . .  . 
do.  ..  .. 
Bmnsden  . 
Seward 


of 
Cafe. 


Midland  Railway  Co.. 
S.  E.  Railway  Co.  . 
G.  N.  Railway  Co.     . 

do. 

G.  E.  Railway  Co.  . 
L.  &  Y.  Railway  Co... 
G.  N.  Railway  Co.     . 


I 


18  Q.  B.  93. 

4  C.  B.  N.  S.  296. 

2  B.  &  S.  759. 

4  B.  &  S.  396. 
.  37  L.  J.  Q.  B.  278. 
.  L.  R.  10,  C.  P.  189. 
.  L.  R.  1,  Q.  B.  D.  599. 

i/2Sm.  L.C. ; 

\    5th  Ed.  656. 
.9  Q.  B.  D.  357. 


udlev        

R.  M.S.  P.  Comp»my..|48  L.  T.,  N.  S.  267. 
do. 

Humphrey 
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49L.T.R.,N.S.802. 
14  Q.  B.  D.  141. 
ilOApp.  Cag.59. 


It  was  held  in  Blake's  case  that  Lord  Campbell's  Act  did 
uot  transfer  to  the  relatives  of  deceased  his  right  of  suit, 
but  gave  a  totally  new  cause  of  action  on  different  princi- 
ples. For  example,  the  deceased  would  be  entitled  to  re- 
cover for  loss  of  time  and  earnings  consequent  on  his  in- 
juries, and  in  respect  of  pain  of  body,  medical  expenses,  &c, 
incurred  up  to  date  of  his  suit ;  and  the  maxim  nemo  debet 
would  prohibit  him  from  taking  a  second  action  founded  on 
the  same  negligence,  lint  the  authorities  from  Blake's  case 
to  the  present  time  are  unanimous  that  the  action  by  or  on 
behalf  of  the  relatives  under  Lord  Campbell's  Act  lies  only 
for  pecuniary  loss  which  they  sustain  in  consequence  of  the 
death  of  the  person  injured.  DaUovts  case  limits  this  to 
such  reasonable  expectation  of  pecuniary  advantage  as  would 
have  ensued  to  the  relatives  if  the  person  had  not  died. — 
And  Pym  vs.  G.  N.  R.  Co.  points  out  that  an  action  under 
Lord  Campbell's  Act  is  maintainable  under  circumstances  in 
which  no  action  could  have  been  maintained  if  the  deceased 
had  survived ;  that  it  is  bused  on  different  principles  from 
an  action  by  the  deceased ;  and  it  was  held  in  the  same  case 
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on  appeal,  that  the  Statute  gives  the  personal  representative 
a  cause  of  action  beyond  that  which  the  deceased  would 
have  had,  had  he  survived, 

Leggott  vs.  G.  N.  R.  Co.  was  a  suit  by  a  widow  as  adminis- 
tratrix, claiming  damages  on  behalf  of  the  husband's  estate 
from  the  date  of  the  accident  to  his  death.    For  the  defence 
it  was  set  up  that  she  had  already  recovered  damages  in  a 
suit  taken  by  her  on  behalf  of  those  entitled  under  Lord 
Campbell's  Act  for  the  loss  consequent  on  his  death.     It 
was  held  that  the  action  taken  for  the  benefit  of  the  estate 
was  not  barred  by  the  former  action,  because  the  suits  were 
taken  in  different  rights     (This  case  cited  the  Duchess  of 
Kingston's  Case,  where  it  was  held  that  a  verdict  against  a 
man  in  one  capacity  will  not  estop  him  when  he  sues  in 
another  capacity,  and  is  in  fact  a  different  person).     And  at 
p.  605  Mellor,  J.,  held  that  Lord  Campbell's  Act  made  the 
death  the  subject  of  a  new  action ;  and  Quain,  J.,  p.  606, 
says:  "Now  Lord  Campbell's  Act  gives  an  entirely  new 
action.,  not  an  action  connected  with  the  estate  of  the  de- 
ceased in  the  slightest  degree,  and  the  damages  recoverable 
in  it  would  be  no  part  of  the  estate  of  the  deceased.    The 
Act  merely  says  that  the  nominal  person  to  bring  the  action 
on  behalf  of  certain  relations  (not  on  behalf  of  the  next-of- 
kin  or  the  creditors  of  the  deceased,  but  on  behalf  of  the 
beneficiaries,  certain  relations  named  in  the  Act  of  rail  la- 
ment), shall  be  the  executor  or  the  administrator.     It  is 
plain,  therefore,  that  an  action  brought  by  the  person  desig- 
nated by  the  Statute  is  brought  in  an  entirely  different 
right  from  that  in  which  the  action  is  brought  by  the  exe- 
cutois  generally  us  representing  the  estate  of  the  testator 
or  intestate.     I  therefore  feel  clear  upon  the  point  that 
these  actions  are  not  brought  in  the  same  right,  and  that, 
therefore,  the  finding  in   the  one  does  not  constitute  au 
estoppel  in  the  other.     1  see  that  that  very  distinction  is 
pointed  out  by  my  brother,  Grove,  in  his  judgment  in  Brad- 
rfuiiv  vs.  Lancashire  and  Yorkshire  Railway  Co.     In  the  case 
of  such  right  of  action,  that  is  to  say,  such  as  the  present 
action,  he  sues  as  legal  owner  of  the  general  personal  estate 
which  has  descended  to  him  in  course  of  law;  under  the 
Act  (that  is,  Lord  Campbell's  Act)  he  sues  as  trustee  in  res- 
pect of  a  different  right  altogether,  on  behalf  of  particular 
persons  designated  in  the  Act." 
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I  hold  under  these  authorities,  and  according  to  the  dicta- 
tes of  common  sense,  that  if  Kelly  had  recovered  damages 
in  his  lifetime,  or  if  his  personal  representative  had  recov- 
ered for  the  same  cause  of  action  on  behalf  of  his  estate,  it 
would  still  be  competent  for  the  same  personal  represen- 
tative, under  Lord  Campbell's  Act,  on  behalf  of  his  widow, 
parent,  or  child,  to  recover  in  an  action  like  the  present- 
such  damages  as  are.  within  the  scope  of  that  Act,  and  such 
as  follow  upon  but  not  such  as  precede  his  death.  This 
appears  to  me  to  have  been  the  law  until  Chriffitlis  v  Dudley 
was  decided  in  1882.  The  dictum  of  Field,  J.,  was  as  fol- 
lows : — "  It  is  urged  that  although  a  man  can  bind  the  re- 
presentatives of  his  estate  by  his  contracts,  the  widow  ob- 
tains a  new  and  independent  right  by  virtue  of  Lord  Camp- 
bell's Act.  There  is  no  doubt  that  the  subsequent  Act,. 
27  and  28  Vic,  c.  95,  gives  her  a  right  to  sue,  independently 
of  her  character  as  her  husband's  representative.  She  is 
entitled  to  sue  if  the  personal  representatives  do  not  sue 
within  six  months,  but  the  statute  only  supplies  a  mode  of 
procedure.  The  executors  might  take  a  different  view  from 
the  widow,  and  decline  to  bring  an  action,  and  in  that  case 
she  is  entitled  to  bring  one.  but  she  gains  no  new  cause  of 
action.  Bead  v.  Great  Eastern  By.  Co.  is  a  clear  decision 
that  Lord  Campbell's  Act  did  not  give  any  new  cause  of 
action,  but  only  substituted  the  right  of  the  representative 
to  sue  in  the  place  of  the  right  which  the  deceased  himself 
would  have  had  if  he  had  survived."  At  p  364,  he  adds, 
*•  It  is  legitimate  to  see  what  would  be  the  cousequences  if 
the  construction  contended  for  by  the  plaintiff's  counsel  pre- 
vailed, because,  if  injustice  would  result,  it  is  unlikely  the 
legislature  intended  that  construction.  I  think  great  injus- 
tice would  result-  because  the  workmen  might  obtain  the 
benefit  of  the  contract  for  years  in  the  form  of  higher  wages 
to  cover  the  risk  of  injury,  and  then  claim  full  additional 
compensation  when  he  was  injured." 

It  is  the  duty  of  the  employer  to  know  the  law  and  to 
know  that  if  he  made  such  a  contract  as  the  present  one  he 
ran  the  risk  of  such  a  claim  by  the  relatives  of  the  deceased. 
At  the  same  page  Field,  J.,  adds,  "  If  it  could  be  shown  in 
the  present  case  that  large  classes  of  workmen  would  be  de- 
prived of  the  protection  which  the  Legislature  intended  to 
give  them  by  a  decision  that  they  could  contract  themselves 
out  of  the  provisions  of  the  Employers'  Liability  Act,  a 
38 
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strong  urgument  against  that  construction  would  be  affor- 
ded." This  paragraph  may  be  well  applied  in  Kelly's  case, 
as  follows : — "  If  it  could  be  shown  that  the  relatives  of 
workmen  whose  death  was  caused  by  their  employers'  negli- 
gence would  in  all  cases  like  the  present  be  deprived  of  the 
protection  which  the  Legislature  intended  to  give  them  by 
a  decision  that  the  deceased  could  contract  them  out  of  the 
benefits  of  Lord  Campbell's  Act,  a  strong  argument  would 
be  afforded  against  that  construction."  And  Cave,  J.,  in  tbe 
Griffith's  case,  at  p  365,  says,  "  Read  v.  The  G.  E.  R.  Co .  has 
decided  that  the  Act  gives  no  new  cause  of  action  to  the  re- 
latives, but  only  a  right  in  substitution  to  the  right  of  action 
which  the  deceased  would  have  had  if  he  survived.  We  are 
bound  by  that  decision ."  Beference  to  the  report  in  Reafs 
case  shows  Lord  Blackburn's  judgment  to  have  been  that 
because  the  deceased  had  accepted  a  sum  in  full  of  his  claim, 
his  relatives  sueing  under  Lord  Campbell's  Act  after  his 
death  could  not,  after  the  accord  and  satisfaction,  recover  in 
respect  of  any  sum  included  in  that  accord  and  satisfaction ; 
in  other  words  the  relatives  could  not  recover  in  respect  of 
any  damage  for  which  the  deceased  could  have  sued,  or  had 
already  received  compensation ;  and  it  must  have  been  re- 
membered that  the  deceased  could  not  recover  anything  in 
respect  of  damages  to  follow  his  death.  No  suit  has  been 
taken  by  Kelly,  nor  on  behalf  of  his  estate  in  respect  of  his 
death. 

Haiglts  case  was  quoted  for  the  defendant.  The  deceased 
(Schwind)  had  entered  into  a  contract  with  the  defendants 
in  that  case  that  he  should  not  be  entitled  to  recover  in  re- 
spect of  any  accident  which  did  not  result  in  his  death.  He 
was  killed,  and  his  representatives  sued  the  Company  under 
Lord  Campbell's  Act.  Brett,  M.  It.,  gave  judgment  for  the 
defendants  on  the  ground  that  if  Schwind  had  been  injured 
but  not  killed,  he  could  not  have  recovered  for  the  injury. 
That  case  differed  from  the  present  one  in  that  it  was  not 
any  clause  of  the  contract,  but  the  application  of  this  Act 
against  the  implied  terms  of  the  contract,  which  defeated 
the  plaintiff's  claim.  The  Statute  was  very  strictly  con- 
strued against  the  plaintiff;  but  the  dictum  in  the  Griffith'* 
case  the  year  before — namely,  that  the  death  did  not  give 
a  new  cause  of  action — had  not  then  been  reversed  in  the 
case  of  The  "Vera  Cruz."  In  Bimnsden  vs.  Humphrey*, 
Brett,  M.  IJ.,  held  that,  if  there  had  been  no  contracting 
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^ut,  the  representatives  could  have  sued  under  Lord  Camp- 
bell's Act  although  the  deceased  had  also  recovered  the 
damage  sustained  to  date  of  his  suit.  Bowen,  L.  J.,  in  the 
same  case,  held  that  where  a  double  loss  is  caused  to  the 
plaintiff  through  one  act  of  negligence  (one  to  person,  the 
other  to  property)  the  two  losses  cannot  be  said  to  be  the 
jBame  cause  of  action.  Here,  out  of  one  act  of  negligence 
.(if  there  were  negligence)  a  double  loss  and  two  causes  of 
action  have  resulted :  (a)  to  the  deceased  himself ;  (b)  to  the 
relatives  through  his  death  which  gives  a  new  cause  of 
.action.  I  am  governed  in  this  case  by  the  paramount  judg- 
ments of  Lords  Selborne  and  Blackburn  in  the  Court  of 
Appeal  in  the  case  of  Seward  vs.  TJie  "  Vera  Cruz"  whichr 
although  they  are  dicta  obiter  to  the  chief  question  there 
under  consideration,  must  be  taken  as  reversing  the  cases  of 
Re*id,  Griffiths  and  Haigh,  but  re-instated  the  dicta  in  the 
cases  of  Make,  Pym,  Leggott  and  Bradslvaw  on  the  crucial 
point  whether  under  Lord  Campbells  Act  the  death  gives 
a  new  cause  of  action. 

Earl  Selborne,  in  T/ie  "Vera  Cruz"  case,  says: — 

"  Lord  Campbell's  Act  gives  a  new  cause  of  action  clearly, 
jind  does  not  merely  remove  the  operation  of  the  maxim 
actio  personalis  mortiur  cum  persond,  because  the  action  is 
given  in  substance  not  to  the  person  representing  in  point 
-of  estate  the  deceased  man,  who  would  naturally  represent 
him  as  to  all  his  own  rights  of  action  which  could  survive, 
but  to  his  wife  and  children,  no  doubt  suing  in  point  of  form 
in  the  name  of  his  executor ;  and  not  only  so,  but  the  action 
is  not  an  action  which  he  could  liave  brought  if  he  liad  sur- 
vived Hie  accident,  for  tluxt  would  Iwxe  been  an  action  for  such 
injury  as  lie  liad  sustained  during  his  lifetime,  (mt  death  is 
essentially  the  cause  of  the  action,  an  action  which  he  never 
.could  have  brought  under  circumstances  which  if  he  had 
been  living  would  have  given  him,  for  any  injury  short  of 
xleath  which  he  might  have  sustained,  a  right  of  action, 
which  might  have  been  barred  either  by  contributory  negli- 
gence or  by  his  own  fault,  or  by  his  own  release,  or  in  various 
-other  ways  "  And  Lord  Blackburn,  in  the  same  case,  p.  70, 
says :  "  I  am  entirely  of  the  same  opinion  ...  an 
action  which,  as  is  pointed  out  in  Pym  vs.  The  Great  North- 
em  Ry.  Co.,  is  new  in  its  species,  new  in  its  quality,  new  in 
its  principles,  in  every  way  new." 
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It  is  impossible  to  reconcile  this  judgment  with  the  earlier 
contrary  dicta  It  settles  the  point  that  the  causa  in  the 
suit  under  Lord  Campbell's  Act  is  not  the  causa  in  suit  by 
the  deceased,  and  must,  therefore,  be  held  to  overrule  the 
prior  cases  in  this  particular  on  which  the  question  now 
before  the  Court  depends.  I  take  it  that  when  Lords  Sel- 
borne  and  Blackburn  declared  that  the  Statute  has  given  a 
totally  new  cause  of  action  which  the  deceased  could  not 
have  taken  in  his  lifetime,  and  that  the  death  is  essentially 
the  cause  of  that  action,  it  follows  that  whether  the  de- 
ceased had  contracted  himself  out.  or  had  not  done  so  and 
had  sued  and  recovered,  a  new  and  independent  cause  sprang 
into  existence  at  the  moment  of  death,  and  therefore  enured 
to  those  for  whose  benefit  Lord  Campbell's  Act  was  passed 

The  same  principle  of  law  which  disallows  a  man  to  con- 
tract himself  out  of  a  statutory  privilege  which  is  not  for 
his  benefit  alone,  but  for  that  of  the  public,  should  disallow 
a  contract  intended  to  defeat  the  provisions  of  a  statute  en- 
acted not  for  the  benefit  of  the  person  contracting  but  for 
that  of  all  families  bereft  by  accident,  and  the  more  so 
where  the  right  proposed  to  be  bartered  away  does  not  arise 
till  after  his  death.  Eeading  with  the  full  context,  the 
words  "  the  person  who  would  have  been  liable  if  death  had 
not  ensued,"  mean  "  the  person  who  by  his  wrongful  act, 
neglect  or  default  has  caused  the  death  of  another  person, 
and  whose  act,  neglect  or  default  has  been  such  as  would 
have  entitled  the  deceased  during  his  lifetime  to  maintain 
an  action  and  recover  damages  in  respect  thereof "  It  is  to 
be  observed  that  the  words  of  the  parenthesis  ("if  death 
had  not  ensued")  are  equivalent  to  "if  he  had  recovered 
from  the  effects  of  the  accident,"  and  therefore  mean  that 
if  the  man  recovered  he  had  his  action,  whereas  if  death 
ensued  (as  a  consequence  of  the  accident),  the  old  maxim 
actio  personalis,  &c,  should  not  apply,  and  the  family  should 
be  none  the  less  entitled  to  recover  damages. 

For  these  and  other  reasons  I  hold  that  the  contract  set 
out  in  the  defence  does  not  defeat  the  plaintiff's  claim  in 
this  suit. 
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Coubt.    Feb.  4, 1903. 

Police  powers— Trespass  and  trover  against  Chief  of  Police— Taking  and  de+ 

tention  by  Aim  of  goods  and  chattels  from  the  possession 

or  control  of  tho  prisoner  to  be  used  in  a  pro* 

secutim  for  the  crime. charged. 

Where  a  person  U  Arrested  for  committing  a  felony  or  misdemeanor,  any  pro- 
perty in  bis  possession  or  control,  bona  fide  believed  to  be  necessary  and 
material  evidence  for  the  prosecution,  may  be  seized  and  detained  as  evi- 
dence in  sapport  of  the  charge.— Dillon  v.  (/Brien,  16  Cox,  C,  C.  £46, 
(J887)foUotsed. 

The  statement  of  claim  sets  forth  that  the  plaintiff  was 
^possessed  of  a  dwelling-house  and  shop,  with  household  fur- 
niture and  effects  therein,  and  carried  on  the  business  of 
millinery,  groceries,  etc ,  in  the  said  shop,  and  that  the  de- 
fendant forcibly  and  unlawfully  (1),  evicted  the  plaintiff 
therefrom  and  took  and  held  possession  thereof  for  a  period 
of  three  months ;  (2),  took  and  held  possession  of  the  furni- 
ture and  effects  for  a  period  of  three  months  and  damaged 
jtnd  injured  the  same ;  (3),  took  possession  of  the  shop  and 
stock  of  goods,  etc ,  and  stopped  and  prevented  the  plaintiff* 
in  and  from  carrying  on  and  attending  to  her  business  and 
stock,  whereby  the  said  business  was  greatly  hindered  and 
-damaged,  and  the  plaintiff*  lost  her  profits  upon  said  stock, 
and  was  obliged  to  sell  the  same  at  great  sacrifice  and  loss ; 
and  (4),  while  in  possession  of  said  stock,  knocked  about, 
disarranged,  soiled  and  damaged  the  same,  and  permitted 
the  same  to  be  damaged,  and  stolen  or  lost.  Plaintiff  claim- 
ed, under  the  first  head  three  months'  rent  (or  use  and  oc- 
cupation, having  paid  rent  in  advance  for  that  period),  $75  ; 
2nd.  damage  to  furniture,  etc.,  $400 ;  3rd,  disturbance  of 
business,  $200;  and  4th,  loss  on  goods  sold,  $1,100:  in  all, 
Jl,800. 

The  defence  or  so  much  of  it  as  is  necessary  to  set  forth 
here,  is  as  follows : — "  Before  and  at  the  time  of  the  acts 
.complained  of  in  the  plaintiff's  statement  of  claim  the  plain- 
tiff and  others  had  conspired  and  combined  together  to  coin- 
jnit  the  offence  of  arson  by  setting  fire  to  her  dwelling- 
house,  shop,  furniture,  aud  stock  in  the  same,  with  intent  to 
-defraud  certain  insurance  companies  in  which  the  plaintiff's 
said  dwelling-house,  shop,  furniture  and  stock  in  the  same 
were  injured.  That  on  the  27th  day  of  July,  A  D  1900, 
Xhe  plaintiff  did  commit  the  offence  of  arson  by  setting  fire 
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to  the  said  dwelling-house,  shop,  furniture  and  stock  in  the 
flame,  being  the  same  mentioned  in  the  plaintiffs  statement 
of  claim.  That  the  defendant,  John  R.  McCoweu,  then  being 
the  Inspector-General  of  the  Newfoundland  Constabulary, 
on  the  following  day,  July  28th,  entered  the  said  dwelling- 
house  of  the  plaintiff,  the  said  dwelling-house  being  then 
open,  to  arrest  the  plaintiff  who  was  then  in  the  said  dwel- 
ling-house. That  the  defendant  thereupon  arrested  the 
plaintiff  and  took  possession  of  the  said  house,  shop,  and 
certain  portions  of  the  goods,  furniture  and  stock  in  the 
aame,  which  were  then  in  a  burnt  and  charred  condition, 
and  held  the  same  for  the  period  mentioned  in  the  plain- 
tiff's statement  of  claim,  and  the  defendant  justifies  the  tak- 
ing possession  of  the  said  house,  shop,  and  certain  portions 
of  the  goods,  furniture  and  stock  then  being  in  the  said 
house,  for  the  purpose  of  producing  the  same  as  evidence 
for  the  prosecution  of  the  plaintiff  and  others  for  the  com- 
mitting of  the  said  offence  of  arson  as  aforesaid,  and  the  de- 
fendant avers  that  the  same  was  material  and  necessary 
evidence  for  the  said  prosecution,  which,  since  the  arrest, 
has  taken  place,  and  for  the  committing  of  which  offence 
the  plaintiff  and  others  were  found  guilty  by  the  Supreme 
Court  of  Newfoundland  and  sentenced  to  imprisonment  for 
u  term  of  three  years  in  His  Majesty's  Penitentiary  in  St 
John's.  That  at  the  trial  of  the  plaintiff  the  said  dwelling- 
house,  shop,  and  certain  portions  of  the  goods,  furniture  and 
And  stock  in  the  same  were  used  as  material  and  necessary 
evidence  by  the  Crown  for  the  conviction  of  the  plaintiff  for 
the  said  offence.  That  the  day  after  the  plaintiff  was  so 
convicted  the  said  dwelling-house,  dhop,  and  the  goods,  fur- 
niture and  stock  so  taken  possession  of  were  handed  back 
and  restored  to  the  plaintiff/'  and  no  unnecessary  damage  to 
the  property  was  done,  etc 

The  plaintiff  replied  that  the  defence  did  not,  in  law,  set 
forth  any  ground  of  defence  to  the  plaintiffs  claim,  and 
there  was  a  joinder  of  issue  thereon. 

The  argument  upon  the  objection  in  law  was  heard  before 
the  Court. 

Whiter,  K.  C,  and  M.  W.  Furlong  for  the  plaintiff. 
The  Attorney  General  for  the  defendant. 
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The  judgment  of  the  Court  was  delivered  by 
Horwood,  C.  J.,  (after  a  statement  of  the  facts). 

Defendant's  counsel  relied  upon  the  authority  of  the  case 
of  Dillon  v.  (TBrien,  et  al,  SO  L.R.  It.  800  ;  and  16  Cox,  C.  C, 
246,  and  particularly  upon  the  dicta  of  Chief  Baron  Pallas 
in  his  judgment  in  that  case. 

Plaintiffs  counsel  contended  that  the  supposed  analogy 
of  Dillon  v.  O'Brien  with  the  present  .case  was  entirely  fal- 
lacious ;  that  Dillon  v.  O'Brien  was  an  authority  only  for 
the  doctrine  that  the  powers  of  the  police  to  take  and  retain 
possession  of  articles  found  in  the  possession  of  the  accused 
for  the  purpose  of  evidence  were  the  same  in  misdemeanors 
as  in  felonies ;  but  did  not -assume  to  decide  what  were  the 
extent  of  those  powers ;  the  acts  complained  of  in  the  action 
(Dillon  v.  O'Brien)  being  admittedly  within  those  powers ; 
that  the  strong  language  used  by  Pallas,  C  B.,  in  relation  to 
the  great  importance  of  securing  the  conviction  of  th3  offen- 
ders must  be  interpreted  only  in  the  light  of  or  for  the  pur- 
pose of  the  question  then  to  bo  decided,  viz  :  whether  the 
same  reasons  which  would  have  justified  certain  acts  on  the 
part  of  the  police,  in  cases  of  felony,  would  apply  and  gov- 
ern in  cases  of  misdemeanor;  but  that  the  judge  in  using 
the  strong  and  clear  language  which  he  did,  had  not  in  con- 
templation the  question  raised  in  the  present  case,  viz.: 
whether  those  reasons  which  justified  the  police  in  Dillon 
v.  O'Brien  would  justify  such  acts  as  are  complained  of  in 
this  action,  and  which  amount  virtually  to  a  justification  of 
the  violation  of  or  interference  with  the  ordinary  rights  of 
property  of  any  kind,  to  co  matter  what  extent,  or  invol- 
ving no  matter  what  d image  or  injury  to  the  party  affected. 

We  cannot  uphold  the  position  assumed  in  the  argument 
of  counsel  for  the  plaintiff,  and  we  have  to  pronounce  that 
the  defence  is  good'  in  law.  The  authority  of  Dillon  vs. 
ffBrien,  and  particularly  the  clear  and  forcible  language  of 
Chief  Baron  Pallas  in  delivering  the  judgment  of  the  Court 
in  that  case,  leaves  no  doubt  on  our  miud  that  the  acts  of 
the  Inspector  of  Police  in  this  instance  as  in  that  were  per- 
fectly lawful  and  fully  within  the  scope  of  his  authority. 
The  reasoning  of  the  learned  Chief  Baron  in  Dillon  vs.  ffBrien, 
establishes  beyond  question  the  doctrine  that  both  in  felonies 
and  misdemeanours  the  law  regards  the  public  interest  in 
securing  the  conviction  of  public  offenders  as  of  such  para- 
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mount  importance  that  all  considerations  of  regard  for  the 
rights  of  private  property  must  yield ;  and  that,  therefore, 
the  mere  fact  that  heretofore  the  police  have  limited  the 
exercise  of  their  powers  to  the  taking  and  retaining  of  arti- 
cles found  on  the  person  of  the  accused,  or  in  his  possession 
at  the  time  of  his  arrest,  affords  no  reason  for  the  contention 
put  forward  that  they  have  not  the  power  to  exceed  those 
limits,  as  in  the  present  case,  provided  only  that  the  object 
aimed  at,  viz. :  the  suppression  of  crime  was  bona  fide  the 
motive  and  reaeon  for  the  committing  of  the  alleged  acts, 
and  that  the  evidence  to  be  secured  and  preserved  was  rele- 
vant to  the  charge. 

Referring  to  the  basic  principle  of  the  rule — the  interest 
which  the  State  has  in  the  conviction  of  persons  guilty  (or 
reasonably  believed  to  be  guilty)  of  felonies  or  misdemeanours 
— the  learned  Chief  Baron,  in  Dillon  vs.  O'Brien,  observes: 

"  The  paramount  nature  of  this  interest  is  well  illustrated 
"  by  the  power  which,  for  the  purpose  of  enforcing  it.  the 
"  law  gives  to  the  officer  in  whose  custody  a  person  charged 
"  with  a  crime  lawfully  is.  There  is  no  doubt  that  he  may 
"  kill  his  prisoner  in  case  of  resistance  if  he  cannot  other- 
"  wise  secure  his  custody ;  and  this  as  well  when  the  charge 
"is  misdemeanour  us  felouy.  But  the  interest  of  the  Stale 
'•'  in  the  person  charged  being  brought  to  trial  in  due  course 
"  necessarily  extends,  as  well  to  the  preservation  of  material 
"  evidence  of  his  guilt  or  innocence  as  to  his  custody  for  the 
"  purpose  of  trial.  His  custody  is  of  no  value  if  the  law  is 
"  powerless  to  prevent  the  abstraction  or  destruction  of  this 
"evidence,  without  which  a  trial  would  be  no  more  than  an 
"empty  form.  But  if  there  be  u  right  to  production  or  pre- 
"  servUion  of  this  evidence,  I  cannot  see  how  it  can  be  en- 
"  forced  otherwise  than  by  capture.  If  material  evidences 
"  of  crime  are  in  the  possession  of  a  third  party,  production 
"  can  be  enforced  by  the  Crown  by  subpoena  duces  tecum.  But 
"  no  such  writ  can  be  effective  in  the  case  of  the  person 
"  charged.  It  appears  to  me  to  be  clear  that  this  must  be 
"  the  origin  of  the  right  in  felony ;  and  that,  being  derived 
"  from  the  common  law,  it  ought,  prima  facie,  at  least  to  be 
"deemed  to  exist  in  all  cases  in  which  that  interest  of  the 
"  State  exists,  and  cannot  (at  least  without  express  autho- 
rity) be  so  confined  as  to  be  inapplicable  in  cases  of  cus- 
"  todies  of  such  value  in  the  eyes  of  the  law  as  to  justify. 
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"for  their  preservation,  the  taking  of  life.  Let  me,  how- 
"ever,  assume  for  a  moment  that  the  rule  does  not  extend 
"  to  misdemeanours,  and  see  whether  the  results  which  ne- 
M  cc8sarily  would  flow  from  this  distinction  would  be  those 
"reasonable  ones  which  usually  are  found  to  spring  from 
"  the  application  of  rules  having  their  origin  in  the  common 
"  law.  All  attempts  to  commit  felonies  are  at  common  law 
"misdemeanours  only;  and,  therefore,  inflicting  a  mortal 
"  wound  was,  at  common  law,  until  the  actual  death  of  the 
"victim,  no  more  than  a  misdemeanour;  and,  if  we  are  to 
"  confine  the  rule  in  question  to  felonies,  wc  must  face  this 
"  absurdity,  that  in  cases  of  murder  by  firing  at,  wounding, 
"  or  poison,  the  right  of  the  constable  to  take  the  instrument 
"  of  crime  and  the  evidence  of  guilt  would  depend,  not  upon 
"the  commission  of  the  act  which  results  in  death,  but  upon 
"the  victim  having  actually  ceased  to  breathe.  All  reason 
" is  ugainst  such  an  implication;  and  I  can  be  no  party  to 
"it  unless  coeiced  by  authority." 

So  we  hold  and  give  judgment  accordingly  for  the  defen- 
dant with  costs. 
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Court.    March  2,  1903. 

Matter  and  servant— Claim  for  wages— Interest  on  same— 
Might  of  Crown. 

In  an  action  against  the  Crown  for  interest, 

Meld—ThsX  there  is  no  ground  for  charging  the  Crowu  with  interest. 

This  was  a  claim  for  $1500  and  interest.  The  action  was 
•heard  by  Emerson,  J.,  who  directed  judgment  to  be  entered 
for  $1500  without  interest  (see  p.  571).  The  plaintiff  ap- 
pealed from  such  judgment. 

WhUcway,  K  C ,  for  the  appellant 

The  Attorney  General  for  the  respondent. 
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The  judgment  of  the  Court  (Johnson,  J.,  dissenting)  is  de- 
livered by 

HORWOOD,  C.  J. : 

The  plaintiff  in  this  action  claimed  a  sum  of  $1500  from 
the  < Government  being  six  months'  wages*,  in  lieu  of  notice, 
as  Manager  of  the  Newfoundland  Railway,  and  interest  upon 
the  same,  claiming  from  the  17th  November,  1897.  He  re- 
co\eted  a  judgment  for  $1500  but  Mr.  Justice  Emereon 
before  whom  the  action  was  tried,  adjudged  that  the  interest 
was  not  recoverable  against  the  Government.  His  judgment 
upon  this  question  is  now  appealed  from  by  the  plaintiff, 
and  it  is  contended  that  interest  is  recoverable  at  law  against 
the  Government  in  the  same  manner  as  it  is  between  sub- 
ject and  subject. 

Two  cases  recently  heard  in  this  Court  are  cited  as  au- 
thority, namely,  the  case  of  Proivsc  v.  The  Government  and 
the^ase  of  WhUeioay  v.  The  Government.  Mr  Justice  Emer- 
son has  in  his  judgment  distinguished  this  case  from  the 
cases  of  Prowse  v.  the  Government  and  Whiteway  v.  The 
Government.  In  the  lastnamed  case  the  Attorney  General, 
in  answer  to  an  enquiry  from  the  Court,  expressly  stated 
that  having  regard  to  the  circumstances  of  the  case  it  was 
not  the  intention  of  the  Government  to  set  up  as  against 
the  plaintiffs  claim  for  interest  any  defence  relying  upon  the 
prerogative  right  of  the  Crown  to  be  held  exempt  from  the 
operation  of  the  Statute  respecting  interest.  No  English 
cases  have  been  cited  in  support  of  the  plaintiff's  position 
except  Partington  and  Reynolds,  27  L.J.  Ch.  566,  and  Tur- 
ner v.  Maule,  8  DeJ  Sm.  497,  cases  which  were  reviewed  and 
distinguished  in  The  Attorney  General  v  Kohlcr  9  H  L.C., 
654  In.  the  judgment  of  Lord  Cramworth  in  the  latter 
case  the  following  comment  is  made  in  reference  to  Parting- 
ton and  Reynolds  and  Turner  v.  Maule :  "  It  is  not,  how- 
ever, necessary  to  decide  whether  in  a  direct  proceeding 
against  the  sovereign  by  petition  of  right  for  instance,  these 
analogies  would  govern  the  decision  to  be  pronounced.  The 
party  here  made  responsible  i.s  not  the  Crown  but  Mr.  Rey- 
nolds, and  the  true  question  is  whether  he,  as  personal  re- 
presentative of  the  intestate,  on  the  nomination  of  the  Crown, 
can  be  held  liable.  When  a  general  grant  of  administration 
has  been  made  the  administrator  whether  entitled  in  his  own* 
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right  to  the  administration,  or  claiming  only  as  the  attorney 
of  another,  is  fully  competent  to  deal  with  the  whole  estate 
coming  into  his  hands.  He  is  bound  duly  to  administer  and 
therefore  he  was  bound  to  pay  over  the  residue  to  the  next 
of  kin  of  the  intestate,  or,  if  there  was  no  next  of  kin,  to  the 
Crown.  He  took  on  himself  to  act  on  the  assumption  that 
there  was  no  next  of  kin  and  paid  over,  the  balance  in  his* 
hands  to  the  Grown.  The  next  of  kin  we*  entitled  to  treat 
this  as  a  breaeh  of  trust  and  if  they  had  proceeded  against 
him  they  might  have  made  him  responsible.  This  is  con- 
sistent with  principle  and  with  the  decision  of  Vice-Chan- 
cellor Knight-Bruce  in  the  case  of  Turner  v.  Maule."  Lord 
Chelmsford,  too,  in  his  judgment  in  the  same  case  (Attorney 
General  v.  Kohler)  expressly  declared  that  he  did  not  treat 
that  case  as  a  "  proceeding  against  the  Crown  but  as  a  suit 
against  successive  administrators  who  have  never  denied 
their  representative  character  nor  alleged  that  they  had  duly 
administered  the  estate." 

It  is,  therefore,  apparent  that  in  neither  of  these  cases  is 
there  authority  for  the  contention  that  interest  is  payable 
by  the  Crown.  The  question  as  to  the  liability  of  the  Crown 
for  interest  arose  directly  in  the  case  of  Be-Gossman,  L.  R. 
16,  Ch.  Div.  p.  67.  In  that  case  the  question  was  whether 
interest  should  be  paid  by  the  Crown  on  a  certain  sum  of 
money,  being  the  accumulated  rents  of  certain  properties 
which  bad  come  into  its  hands  and  which  it  had  been  held 
liable  to  repay  upon  petition  of  right.  In  the  Court  below 
it  was  argued  for  the  Crown  that  interest  ought  not  to  be 
paid  because  the  fund  had  not  been  invested,  and  Vice- 
Chancellor  Malins  decided  that  it  ought,  "because  the 
Crown,  or  rather  the  British  public,  have  had  the  advantage 
of  the  use  of  the  money,  and,  having  had  that  advantage,  in 
my  opinion,  they  are  bound  to  pay  interest  upon  it  whether 
it  has  come  into  their  hand  in  one  way  or  in  another."  The 
Court  of  Appeal,  however,  reversed  the  judgment  of  the 
Vice-Chancellor.  The  judgment  of  the  Court  of  Appeal 
was  that,  "There  was  no  ground  for  charging  the  Crown 
with  interest.  Interest  is  only  payable  by  Statute  or  by 
contract."  The  reasons  for  the  judgment  are  not  given,  but 
the  judgment  itself  accords  with  the  principle  so  well  recog- 
nized in  the  construction  of  statute  law  that  the  Crown  is 
not  bound  by  a  statute  which  imposes  a  pecuniary  burthen 
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unless  expressly  named,  or  it  appears  by  necessary  implica- 
tion that  the  Crown  has  agreed  or  is  intended  to  be  bound. 
This  rule  applies  equally  to  the  Crown  in  the  colonies  as  in 
England. 

In  this  case  there  is  no  contract  on  the  part  of  the  Crown 
to  pay  interest  and  there  is  no  statute  authorising  its  re- 
covery. Interest  in  the  nature  of  damages  is  allowed  in 
certain  cases  in  the  English  Courts- under  the  Imperial  Sta- 
tutes 3  &  4  Wm.  IV.,  c  42,  ss.  28  &  29,  and  our  local  statute 
.(Cons.  Stat.,  cap.  92)  enables  a  jury  on  the  trial  of  any  issue 
or  any  inquisition  of  damages  to  allow  interest  upon  all 
-debts  or  sums  certain  from  the  date  of  a  demand  in  writing 
giving  notice  that  interest  will  be  claimed.  But  the  rights 
.and  prerogatives  of  the  Crown  are  not  affected  by  these 
Statutes,  it  not  being  provided  therein  that  the  Crown  shall 
be  bound  thereby. — Algoma  Central  Raihvag  Co'y  and  The 
King  Ex  Court  Xepts.,  vol.  8t  p.  273. 

The  decision  in  re  Gossman  has  been  followed  by  the 
Canadian  Courts  in  several  recent  cases.  In  the  judgment 
of  the  Exchequer  Court  of  Canada  in  the  case  last  cited  it 
is  said  that  "on  the  question  of  the  Crown's  liability  for 
interest,  it  does  appear  to  he  clour  that  the  law  is  as:  briefly 
stated  by  the  Master  of  the  liolls  in  re  Gossman  that  inte- 
rest is  only  payable  by  the  Crown  by  statute  or  by  contract." 
The  judgment  in  Algoma  Central  Railway  Co.  and  The  King 
has  been  followed  aud  approved  in  Boss  vs.  The  King,  Er 
Reports,  vol.  8t  p.  289,  and  on  appeal  in  Reports  of  Supreme 
•Court  of  Canada,  vol  32,  p.  532.  Both  these  decisions  are 
in  proceedings  against  the  Crown  upon  Petition  of  Right, 
and  disallow  the  claim  for  interest.  In  the  former  case  the 
general  question  of  the  Crown's  liability  for  interest  was 
fully  considered,  and  the  judgment  is  a  direct  authority  for 
the  proposition  that  the  Crown  is  not  bound  to  pay  interest 
I  am  further  of  the  opiuion  that  the  appellant  is  not  en- 
titled to  damages  for  the  reason  that  the  usual  interest  is 
the  damages  for  uon-payinent  of  money,  and  there  is  no 
-claim  here  for  damages  apart  from  interest,  nor  could  it,  in 
my  opinion,  be  sustained  against  the  Crown  had  it  been 
made. 

For  the  foregoing  reasons  the  judgment  of  Mr.  Justice 
Emerson,  appealed  from  herein,  is  affirmed,  the  appellant  to 
pay  the  costs  of  appeal. 
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The  following  is  the  dissenting  judgment  of 
Johnson,  J. : 

I  need  not  refer  to  the  facts  in  this  case  which  are  set 
oat  in  the  judgments  already  filed 

The  only  question  in  this  appeal  is  whether  the  petitioner, 
who  has  obtained  judgment  for  the  principal  sum  of  $1500, 
is  entitled  also  to  interest,  or  to  damages  (in  lieu  of  interest) 
for  the  wrongful  detention  of  the  said  principal. 

The  Government  adopted  the  contract  (which  had  existed 
between  the  Receiver  of  the  Newfoundland  Railway  and  the 
petitioner)  either  to  give  six  months'  notice  of  the  termina- 
tion of  the  services  of  Captain  Noble  as  Manager  of  the 
Railway,  or  to  pay  him  $1500  instead  of  notice.  When  the 
Government  elected  to  turn  him  away  without  notice  on  the 
17th  of  November,  1897,  he  became  entitled  to  immediate 
payment  of  $1500.  The  circumstances  of  the  dismissal  have 
an  important  bearing  on  this  question.  The  dismissal  was 
not  brought  about  by  any  fault  of  petitioner,  nor  because  it 
was  expedient  for  the  public  service  that  another  man  should 
be  appointed.  The  defence  by  the  Government  was  that 
it  had  absolute  right  to  dismiss  him  and  to  disregard  the 
contract:  this  defence  is  overruled;  and  I  hold  that  for 
every  day  since  the  dismissal  the  Government  has  wrong- 
fully withheld  from  the  petitioner  the  $1500.  payment  of 
which  was  in  the  nature  of  a  condition  precedent  to  the  ter- 
mination of  the  contract. 

This  case  differs  from  In  re  Gosman,  on  which  the  Gov- 
ernment relied.  In  that  case  there  was  no  contract,  and 
there  was  no  semblance  of  wrong  in  the  non-payment  of  the 
principal  sum,  because  no  next  of  kin  could  be  found  for. 
about  eleven  years  after  the  money  came  into  the  hands  of 
the  Crown.  The  full  judgment  in  the  Court  of  Appeal  is  as 
follows : — "  There  is  no  ground  for  charging  the  Crown  with 
interest.  Interest  is  only  payable  by  statute  or  by  contract " 
The  Crown  is  not  bound  by  Lord  Tenterden's  Interest  Act, 
3  and  4  Wm  4,  c.  42,  s.  28  (cap.  92  of  our  Consolidated  Sta- 
tutes), but  there  is  no  reason  why  damages  are  not  recover- 
able from  the  Government  as  from  an  individual  defendant 
if  the  circumstances  warrant. 

It  is  clear  from  the  following  authorities  that,  in  a  proper 
state  of  facts,  a  plaintiff  in  a  Court  of  Equity  can  recover 
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from  an  individual  defendant  damages  for  the  wrongful  de- 
tention of  money  due.  Local  statute  27  Vic,  cap  8,  of  which 
sees.  135-141  of  Judicature  Act  are  a  consolidation,  and 
which  was  framed  after  the  Petition  of  Bights  Act,  I860, 
expressly  enacted  that  any  person  who  might  have  any  claim 
(not  by  contract  but)  arising  out  of  contract  against  the  Gov- 
ernment, &a,  should  prefer  a  petition  proving  relief  whether 
legal  or  equitable,  aud  that  judgment  either  legal  or  eqai- 
table  should  be  given  according  to  the  character  of  the  relief 
sought. 

This  is  the  equivalent  of  the  former  warrant  endorsed  on 
petitions  of  right,  directing  the  parties  named  to  investigate 
the  suppliant's  claim,  and  do  whatever  reason,  justice,  right, 
law,  and  good  faith  demanded. — Clode  on  Petition  of  Right, 
p.  10. 

Interest  may  be  allowed,  as  damages,  upon  a  contract  to 
pay  money  on  a  particular  day. —  Watkins  v.  Morgan,  C. 
C.  <£  P,  661. 

Interest  is  not  due,  as  such,  in  an  action  for  money  secu- 
red by  a  mortgage,  after  default,  without  contract  to  pay 
interest  after  default :  but  it  may  be  recovered  as  damages 
— Cook  v.  Fowler,  43  L.J.  Ch.  855 ;  L.  R.  7,  H.  L.  27,  and  In 
re  Roberts,  U  Ch.  D.  !fi- 

Interest  can  be  demanded  only  in  virtue  of  a  contract  or 
where  the  principal  money  has  been  wrongfully  withheld  — 
Caledonian  Ry  v.  Carmichael,  L.R.  £,  H.L  (Sc.)  56. 

Interest,  if  it  does  not  arise  upon  contract,  can  only  be 
awarded  as  damages  for  the  wrongful  withholding  of  money. 
—  Webster  v.  British,  &c,  Co.,  49  LJ.,  Ch.  769. 

This  principle  is  sustained  in  the  latest  edition  of  Mayne 
on  Damages,  p.  161-167,  and  see  Rodger  t\  T/u  Comptoir 
d'JEscampte  de  Paris,  19  W.  R.  449,  cited  also  in  Spartali 
vs.  Constantinidi,  20,  W.  R.  S23,  heard  thirty-five  years  after 
3  &  4  Wm.  4,  in  which  case  Bacon,  V.  C,  says :  "  I  take  the 
law  of  this  Court  (Chancery)  to  be  perfectly  clear  and  dis- 
tinct and  to  have  prevailed  for  centuries,  that  upon  the 
wrongful  withholding  of  a  debt,  the  party  who  wrongfully 
withholds  it  is  liable  to  pay  interest  on  that  debt.  A  jury 
might  always  have  given  it  at  law.  Without  reference  to 
what  a  jury  might  do,  this  Court  has  done  it  in  numberless 
instances.  The  Statute  has  never  been  recognised  as  a  limit- 
ing or  binding  authority  on  the  Court,  but  as  a  reason  why 
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<(if  auy  one  wanted  it)  the  Court  should  direct  the  payment 
of  interest.  The  sum  was  become  certain  and  the  Jay  was 
become  certain.  Then,  upon  that  which  I  take  to  be  a  prin- 
ciple higher  than  any  which  is  recognized  by  the  Statute 
alone,  upon  the  well-established  law  of  this  Court,  the  per- 
son entitled  to  receive  the  money  at  that  time  is  entitled  to 
interest  upon  the  money  from  that  day." 

Rodger  vs.  The  Comptoir  d'Escompte  shows  that  the  Court 
\ov  jury)  may  estimate  the  damages,  not  at  the  current  or 
at  any  rate  of  interest,  but  at  such  a  fixed  sum  (or  at  such 
percentage,  if  they  prefer)  as  seems  suitable  in  the  circum- 
stances. 

It  is  evident  from  section  135  of  the  Judicature  Act,  and 
perusal  of  judgments  in  several  cases  in  onr  Reports,  that 
damages  for  breach  of  contract  are  recoverable  against  the 
Crown. — See  Scott  vs.  The  Government,  1887  ;  March  vs.  Gov- 
ernment, 1891,  and  other  cases.  It  is  settled  law  that  Petition 
4>f  Rigid  will  lie  for  damages  resultiny  from  a  breach  of  con- 
tract by  the  Crown. — Thomas  vs.  Regina,  L.  R.  10,  Q.  B.  31 ; 
Featlier  vs.  Regina,  6  B.  &  8.  293,  and  see  Clode  on  Petition 
of  RigM,  p.  108. 

In  Edgar  vs.  Reynolds,  27  L.  J.,  Ch.  oGS,  where  the  Solici- 
tor for  the  Treasury  administered  an  intestate  estate  and 
took  possession  of  property  on  behalf  of  the  Crown,  it  was 
held  that  the  Crown  must  be  treated  as  an  ordinary  admin- 
istrator under  similar  circumstances,  and  must  refund  the 
property  with  interest  at  four  per  cent. ;  a  position  admitted 
on  behalf  of  the  Crown  in  Gossman's  case. 

This  Court  in  1900,  in  Proicse  vs.  The  Government,  allowed 
to  the  petitioner  interest  by  way  of  damages  for  the  wrong- 
ful withholding  of  the  principal  sum  sued  for.  In  that  case 
counsel  for  the  petitioner  relied  on  Spurtali  vs.  Constantinidi 
and  other  cases  cited  above,  and  the  Attorney  General  was 
heard  at  length  on  the  question  of  interest.  In  Conroy  vs. 
TIic  Government  principal  and  interest  were  recovered  under 
judgment  pro  confesso. 

The  petitioner  is  entitled  to  recover  damages  for  the 
wrongful  detention  of  this  principal  sum  from  him  since 
17th  November,  1897,  and  I  assess  those  damages  in  the 
sum  of  $472.50,  for  which,  with  the  31,500,  judgment  should 
be  entered  for  the  petitioner. 
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Coubt.    Oct.  28,  1903. 

The  Whaling  Industry  Act,  1902— Claims  ex  contractu  against  the  Government 
Whaling  license— Powers  of  Governor  in  Council— Estoppel  in  pais. 

In  an  action  ex  contractu  against  the  Government  of  Newfoundland,  the 
plaintiffs  claimed  (1)  that  they  were  entitled  U  receive  a  license  under  ihc 
Whaling  Industry  Act,  1902,  in  respect  of  an  area  described  by  them  in 
their  application  ;  (2),  that  a  license  subsequently  issued  by  the  Governor 
in  Council  for  a  lesser  area  should  be  amended  so  as  to  include  the  arcs 
applied  for ;  and  (3),  for  compensation. 

Held— {Emerson,  J.,  dissenting),  that  a  receipt  by  the  Government  of  a  fee 
for  a  whaling  license,  which  license  has  been  applied  for,  does  not  imply 
any  contract  that  the  Governor  in  Council  has  issued  or  will  issue  a  license 
in  respect  of  the  area  applied  for. 

Held  also— (Emerson,  J.,  dissenting),  that  the  Government  is  not  estopped 
by  any  action  or  delay  from  showing  that  no  license  was  granted  or  agreed 
to  be  granted  to  an  applicant  in  respect  of  an  area  applied  for. 

The  plain  tiffs  were  a  whaling  company  carrying  on  busi- 
ness prior  to  the  passing  of  any  Acts  relating  to  the  whaling 
industry.  By  the  provisions  of  the  whaling  Industry  Act, 
1902,  no  persons  were  allowed  to  prosecute  the  whale  fish- 
ery without  a  license  and  compliance  with  other  provisions 
of  the  Act. 

Under  that  Act  certain  conditions  with  regard  to  notice, 
applications  for  license,  delimitation  of  sites,  &c,  were  re- 
quired to  be  fulfilled  before  the  grant  of  license  to  any  per- 
sons intending  to  prosecute  the  whaling  industry  who  had 
not  commenced  operations  prior  to  the  passing  of  the  Act 
No  preliminaries  with  respect  to  notice  were  required  with 
regard  to  persons  or  companies  operating  prior  to  the  pass- 
ing of  the  Act.  All  that  was  necessary  was  to  pay  the  fee 
and  send  in  application  for  coast  line  within  which  no  other 
factory  should  be  erected.  The  plaintiffs,  on  being  notified 
in  1902,  paid  their  license  fee  and  sent  in  an  application 
which  would  prevent  any  factory  from  being  erected  within 
100  miles  of  them  on  their  western  side.  The  Act  provided 
that  no  factory  should  be  erected  within  50  miles  of  any 
other  factory. 

On  receipt  of  the  plaintiff's  license  fee  the  Department 
of  Marine  and  Fisheries  issued  to  them  a  "  Whaling  License 
Receipt "  in  lieu  of  a  license,  giving  as  a  reason  that  license 
orms  had  not  yet  been  printed,    A  similar  Whaling  License 
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Receipt  was  issued  in  July,  1903.  In  September,  1903,  a 
regular  Whaling  License  or  certificate  was  issued  to  the 
plaintiffs,  but  instead  of  delimiting  the  area  applied  for  by 
the  plaintiffs  as  the  area  within  which  no  other  factory 
should  be  erected,  the  Governor  in  Council  only  allowed 
fifty  miles  on  either  side  of  the  plaintiffs'  factory  site. 

The  plaintiffs  then  took  action  agaiust  the  Government, 
contending  that  the  Governor  in  Council  was  bound  either 
to  accept  or  refuse  their  application  with  respect  to  the  area 
applied  for,  aud  that  by  accepting  license  fees  before  raising 
objection  to  the  area  applied  for,  there  was  an  implied  con- 
tract to  allow  them  such  area  free  from  the  interference  of 
other  factories. 

The  defendant  Government  denied  the  existence  of  any 
such  agreement  as  that  claimed. 

The  case  was  tried  before  the  full  Court. 

Winter,  KC.  and  Morison,  -STC,  for  plaintiffs. 

The  Attorney  General  and  At.  W.  Furlong  for  defendants. 


The  following  judgment  was  delivered  by 
Horwood,  C.  J. : 

This  is  an  action  taken  under  the  provision  of  the  Judi- 
cature Act,  which  enables  any  person  having  a  claim  arising 
ex  contractu  against  the  Government  of  this  Colony,  or  any 
of  its  departments,  to  proceed  by  a  petition  to  this  Court 
praying  such  relief  as  he  may  consider  himself  entitled  to. 
The  relief  which  petitioners  in  this  suit  pray  is  (1)  a  decree 
that  petitioners  are  entitled  to  receive  a  license  under  the 
provisions  of  the  Whaling  Industry  Act,  1902  (2  Ed.  VII., 
cap.  2),  for  the  area  or  section  of  the  coast  described  in  an 
application  made  to  the  Governor  in  Council  by  petitioners ; 
and  also  (2)  a  decree  that  a  certificate  or  license  issued  to 
the  petitioners  by  the  Governor  in  Council  be  amended  in 
so  far  as  it  relates  to  the  description  of  the  area  or  section 
of  the  coast  to  which  the  said  license  applies,  or  that  a  new 
license  be  issued  granting  or  covering  the  area  or  section 
described  in  the  said  application ;  and  (3),  that  the  petition- 
ers may  be  compensated  in  damages  for  the  loss  or  damage 
incurred  or  occasioned  by  reason  of  the  failure  on  the  part  of 
the  Government  in  the  performance  of  the  said  promise  or 
undertaking.  The  petition  also  contains  a  prayer  for  fur- 
ther relief  generally.  39 
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The  plaintiff  company  in  the  latter  part  of  1901  began 
the  erection  of  a  premises  at  Rose  au  Rue,  for  the  purposes 
of  the  whale  factory.  In  the  session  of  1902  the  Legisla- 
ture passed  an  Act  to  regulate  the  whaling  industry,  which 
enacted,  inter  alia,  that  no  person  could  engage  iu  any  way 
in  the  prosecution  of  the  industry  without  a  liceuse,  to  be 
granted  by  the  Governor  in  Council  under  the  provisions  of 
the  Act,  in  respect  of  which  license  a  fee  of  $1500  per  an- 
num became  payable  to  the  public  treasury.  The  Act  far- 
ther provided  that  no  license  should  be  issued  until  the  site 
of  the  factory  had  been  approved  by  the  Governor  in  Coun- 
cil, and  no  site  should  be  approved  within  fifty  miles  of  any 
other  factory,  or  in  such  proximity  to  any  inhabited  place 
or  places  as,  in  the  opinion  of  the  Governor  in  Council,  might 
cause  any  danger  or  detriment  to  the  public  health. 

The  licenses  to  be  issued  under  the  Act  are  required  to 
contain :  (a)  "  A  full  description  of  the  coast,  having  the 
boundaries  clearly  defined,  within  which  the  provisions  of 
the  license  shall  apply,  and  it  shall  not  be  lawful  for  any 
person  other  than  the  holder  of  such  license  to  erect,  con- 
struct or  establish  any  whale  factory  or  premises  within  the 
boundaries  so  defined ;  and  (b)  A  description  of  the  site  of 
the  whaling  factory  or  premises  to  be  erected  for  the  prose- 
cution of  the  industry,  upon  which  and  in  no  other  place  it 
shall  be  lawful  to  erect,  construct  or  establish  any  factory 
or  premises  ;  and  it  shall  not  be  lawful  to  erect,  construct  or 
•establish  any  other  factory  or  premises  within  the  said  boun- 
daries, and  no  such  factory  or  premises  shall  be  removed 
from  the  site  in  the  said  license  described  to  any  other  site, 
unless  and  until  such  other  site  shall  have  been  first  appro- 
ved by  the  Governor  in  Council." 

The  license  to  be  granted  under  the  Act  was  (vide  sec  1) 
to  enable  the  licensee  to  "  pursue,  shoot  or  kill,  or  engage  in 
the  capturing  of  whales  in  the  waters  off  the  coasts  of  this 
colony  or  its  dependencies,  or  engage  in  any  way  in  the  pro- 
secution of  the  whaling  industry  or  in  the  manufacture  there- 
from of  oil." 

The  Act  contains  a  special  provision  for  the  protection  of 
factories  erected,  or  in  course  of  erection  prior  to  its  enact- 
ment, and  declares  that  "  It  shall  be  lawful  for  the  Gover- 
nor in  Council,  upon  application,  to  grant  to  any  person 
who  may,  at  the  time  of  the  passing  of  this  Act,  be  engaged 
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in  or  who  shall  have  selected  a  site  for  and  begun  work 
•upon  the  erection  of  a  factory  or  premises  for  the  prosecu- 
tion of  the  whaling  industry,  a  license  under  this  Act  for  an 
area  or  section  to  include  the  site  where  such  factory  or  pre- 
mises is  or  is  about  to  be  erected.  Such  license  shall  in  all 
.respects  be  subject  to  the  provisions  of  this  Act,  except 
those  relating  to  notice  and  to  the  site  of  such  factory  and 
premises."  The  prime  objects  of  the  legislation,  apart  from 
its  fiscal  purposes,  may  be  said  to  have  been  threefold — the 
.preservation  of  the  whaling  industry,  preventing  the  whal- 
ing industry  interfering  with  the  cod-fishery,  and  the  pro- 
tection of  the  public  from  nuisances  arising  from  the  con- 
duct of  the  industry. 

The  section  or  area  which  the  Act  provided  should  be  de- 
scribed  in  a  license  was  not  intended  to  carry  with  it  any  • 
right  to  an  exclusive  fishery,  for  a  steamer  belonging  to  one 
factory  possessed  an  unquestionable  legal  right  to  capture 
whales  close  alongside  of  another  factory,  but  it  was  designed 
to  enable  a  licensee  to  conduct  a  fishery  from  some  point 
within  the  described  area  and  to  prohibit  the  erection  of 
other  factories  within  its  limits. 

The  regulation  compelling  a  distance  of  fifty  miles  to  be 
maintained  between  factories  conduced  to  the  preservation 
.of  the  whaling  industry;  and  the  prohibition  of  a  second 
steamer  in  connection  with  a  factory  had  the  same  tendency, 
and  also  served  a  further  useful  public  purpose  in  lessening 
the  danger  of  the  whale  fishery  proving  an  interruption  or 
injury  to  the  local  codfishery. 

Incidentally  the  reduction  of  the  number  of  factories  re- 
stricted competition  and  worked  to  the  advantage  of  factory 
owners.  Especially  did  the  prescribed  distance  between  fac- 
tories prove  of  value  to  a  factorv  owner  who  was  conducting 
a  fishery  in  the  vicinity  of  his  own  factory,  as  the  remote- 
ness of  a  rival  company's  premises  and  the  time  occupied  in 
a  lengthy  towage  necessarily  placed  a  severe  handicap  upon 
competition.  Public  interests,  however,  were  the  paramount 
.objects  contemplated  by  the  Act,  and  not  the  creation  of 
monopolies  for  the  benefit  of  the  individual  licensee. 

At  the  time  of  the  passing  of  the  Act  the  plaintiff  com- 
pany's factory  at  Eose-au-Eue  was  practically  completed. — 
The  Act  passed  on  the  22nd  of  April,  1902,  and  on  the  13th 
of   November,  1002,  the  Minister  of  Marine  and  Fisheries 
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wrote  the  secretary  of  the  plaintiff  company,  as  follows:  "I 
am  directed  by  the  Governor  in  Council  to  bring  under  at- 
tention the  provisions  of  an  Act  to  regulate  the  whaling 
industry  passed  last  session,  being  2  Edward  VII.,  cap.  2. 
By  reference  to  the  first  section  you  will  see  that  no  person 
shall  engage  in  the  whaling  fishery  without  having  first 
taken  out  a  license  under  certain  heavy  penalties,  and  I  un- 
derstand that  you  are  the  city  agent  for  the  factories  now 
operating  at  Eose-au-Rue  and  Bay  Chaleur.  Might  I  re- 
quest you  to  give  the  matter  of  application  for  a  license  for 
each  of  these  sites  your  earliest  attention.' 

On  the  12th  of  December,  1902,  the  plaintiff  company, 
which  had  been  conducting  a  fishery  during  1902  from  Rose- 
au-Rue, sent  to  the  Minister  of  Marine  and  Fisheries  an 
application  under  section  18  of  the  Act.  addressed  to  the 
Governor  in  Council,  signed  by  the  treasurer  and  secretary 
of  the  plaintiff  company,  as  follows :  "  We  beg  to  make  ap- 
plication under  section  18  of  the  Whaling  Industry  Act, 
1902,  to  the  Governor  in  Council  for  a  grant  of  a  license  to 
operate  a  whaling  factory  within  an  area  or  section  described 
as  follows :  commencing  at  John  de  Bay  Head  on  the  west 
side  of  Placentia  Bay,  extending  thence  along  the  said  shore 
to  Parfrey  Point,  thence  to  Dog  Hurbor  Head,  Merasheen 
Island,  thence  along  the  eastern  shore  of  the  said  Island  to 
its  southern  end,  thence  to  the  place  of  commencement  and 
extending  from  John  de  Bay  Head  aforesaid  to  Point  May. 
This  will  include  the  site  of  a  whaling  factory  which  is 
situated  at  Rose  au-Rue,  Merasheen  Island,  which  was  in 
course  of  erection  before  the  passing  of  this  Act." 

Ro&e-au-Rue  is  practically  at  the  north-east  end  of  the 
area  described  in  this  application,  and  about  a  hundred  miles 
distant  from  Point  May.  The  statute  having  provided  that 
no  factory  could  be  erected  within  fifty  miles  of  any  other, 
an  approval  by  the  Governor  in  Council  of  the  plaintiff  com- 
pany's application  in  its  then  form  would  involve,  of  neces- 
sity and  by  operation  of  law,  the  establishment  of  a  reserve 
area  of  fifty  miles  to  the  eastward  of  the  factory  site,  be- 
sides the  reserve  area  of  about  one  hundred  miles  applied 
for  to  the  westward. 

The  Governor  in  Council  is  not  restricted  by  the  statute 
in  delimiting  the  areas,  and  consequently  has  power  to  define 
an  area  exceeding  fifty  miles  from  the  location  of  the  fac- 
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tory ;  but  it  has  been  admitted  that  the  Government's  prac- 
tice has  been  not  to  exceed  this  limit,  except  where  the 
existence  of  a  factory  established  prior  to  the  passing  of 
the  Act  within  a  nearer  distance  than  fifty  miles  prevented 
that  reserve  being  maintained,  in  which  cases  the  Governor 
in  Council  compensated  for  the  abridgment  of  the  area  on 
one  side  by  correspondingly  extending  it  on  the  other  side, 
so  that  the  factory  should  possess  a  total  area  of  100  miles. 
The  plaintiff  company's  application  was  filed  on  Friday  the 
12th  of  December,  1902,  and  the  fee  which  had  been  asked 
for  by  an  employee  in  the  Fisheries'  Department  was  paid 
on  Monday  the  15th  of  December.  Upon  the  payment  of 
this  fee  a  receipt,  signed  by  the  Minister  of  Marine  and 
Fisheries,  was  given  to  the  plaintiff  company  in  the  follow- 
ing terms :  "  Whaling  license  receipt,  $1,500.  Received  from 
Newfoundland  Steam  Whaling  Company,  Limited,  the  sum 
of  fifteen  hundred  dollars  as  a  whaling  license  fee  for  a  fac- 
tory operated  at  Kose-au-Rue,  in  the  district  of  Placentia 
and  St.  Mary's,  being  the  amount  due  for  the  year  1902." 

Delay  seems  to  have  ensued  on  the  part  of  the  Govern- 
ment in  the  preparation  of  the  licenses  and  the  delimitation 
of  the  areas  to  be  described  in  them,  and  it  was  not  until  the 
26th  of  August,  1903,  that  the  Governor  in  Council  issued 
licenses  under  this  Act. 

In  the  interval  between  the  making  of  the  application  by 
the  plaintiff  company  and  the  issue  of  the  license  by  the 
Governor  in  Council  a  correspondence  took  place  between 
the  parties  on  the  subject  of  the  limits  to  be  described  in 
the  license,  and  on  the  16th  of  June,  1903,  the  plaintiff  com- 
pany sens  the  Government  a  protest  against  the  establish- 
ment of  a  whaling  factory  at  Little  St.  Lawrence,  an  appli- 
cation having  been  made  by  other  parties  for  permission  to 
erect  a  factory  there  In  this  communication  plaintiffs 
offered  to  move  their  factory  to  another  site  rather  than 
that  the  Government  should  approve  of  a  second  factory 
being  erected  on  any  portion  of  the  limits  described  in  their 
application,  and  pointed  out  the  reasons  on  which  they  based 
their  claim  for  "special  and  favourable  treatment  at  the 
hands  of  the  Government" 

On  the  4th  of  July,  1903,  the  second  fee  of  $1500  had 
been  paid  by  the  plaintiff  company,  and  a  receipt  given  by 
an  official  of  the  Fisheries  department  in  the  same  form  as 
before. 
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On  the  24th  of  July  the  Colonial  Secretary  wrote  to  the' 
company,  acknowledging  receipt  of  their  letter  of  July  7th 
and  acquainting  them  of  the  Government's  decision  The 
letter  of  July  7th  has  not  been  put  in  evidence  by  the  plain- 
tiffs. Their  letter  of  June  16th  has  been  put  in,  but  it  does 
not  appear  to  have  been  answered  by  the  Government  The 
Governor  in  Council,  the  defence  says,  took  into  considera- 
tion the  plaintiff  company's  application  and  was  of  opiuion 
that  the  area  to  which  it  was  requested  that  the  said  license 
should  apply  was  too  extensive,  and  it  was  ordered  that  the 
license  should  apply  to  the  following  area  or  section,  viz.: 
"  Extending  from  Little  Mortier  Bay  northwardly  along  the 
coast  to  Parfrey  Point,  thence  across  the  eastern  side  of  the' 
bay  to  Pinch  Gut  Point,  thence  southwardly  along  the  eas- 
tern shore  of  the  buy  to  Cape  St  Mary's,  and  including  Me- 
rasheen  Island."  The  said  area  or  section  also  includes  the 
factory  site  at  Eose  au  Rue.  It  was  ordered  by  the  Gov- 
ernment that  the  description  of  this  area  should  be  inserted 
in  the  certificate  of  license,  as  provided  by  section  3  of  the* 
said  Act.  On  the  26th  of  August,  1903,  the  Governor  in 
Council  granted  the  license  to  the  plaintiff  company  in  ac- 
cordance with  the  derision  arrived  at,  and  in  a  communica- 
tion addressed  to  the  plaintiff  company  it  was  given  the 
option  of  accepting  or  refusing  the  license  as  issued. 

It  may  be  observed  that  the  license  issued  to  the  plaintiff 
company  by  the  Governor  in  Council  laid  down  their  wes- 
tern boundary  at  Little  Mortier  Bay,  fifty  miles  distant  from 
their  factory  site,  instead  of  at  Point  May,  and  it  included 
the  fifty  mile  reserve  to  the  eastward  of  Rose  au  Eue  within 
which  other  factories  would  be  prohibited  under  the  Act, 
there  being  at  that  time  no  other  factory  erected  in  that 
territory.  Thereupon  the  plaintiff  company  took  the  pre- 
sent proceeding,  in  which  it  claims  that  the  acceptance  by 
the  Minister  of  Marine  and  Fisheries  of  the  fee  paid  upon- 
the  filing  of  the  company's  application  and  the  receipt  de- 
livered by  him  constitute  a  contract  enforceable  against  the 
Government.  It  is  part  of  the  plaintiffs  case  that  they 
Absunied,  because  of  this  receipt  being  given  them,  that  a 
license  would  have  been  issued  which  would  have  applied  to* 
the  whole  area  asked  for,  and  that  the  erection  of  other  fac- 
tories would  have  been  prohibited  within  that  area;  and' 
that  acting  upon  that  assumption  they  proceeded  to  make' 
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expenditures  for  permanent  structures,  constructing  amongst 
other  things  a  slip  at  an  estimated  cost  of  $2,000,  for  the 
purpose  of  effecting  repairs  to  their  whaling  steamer  when 
necessary. 

The  plaintiff*  company  claims  that  that  portion  of  the 
area  described  in  their  application,  which  is  not  included  in 
the  licence  as  issued,  viz. :  the  fifty  miles  most  remote  from 
Rose  an  line,  is  considered  by  them  as  of  vital  importance 
to  their  usiness.  At  the  time  they  erected  their  factory  at 
Rose  an  Kue  they  were  induced,  they  say,  to  go  there  be- 
cause f.i<  Tories  as  then  conducted  were  objected  to  by  the 
public  h-<  nuisances;  that  Rose  au  Rue  was  selected  because 
it  was  an  uninhabited  place,  as  well  as  ou  account  of  the 
facilities  it  afforded  for  the  operation  of  the  factory ;  and 
that  had  the  methods  now  in  use  for  dealing  with  offal  been 
known  at  that  time  they  would  have  erected  their  factory 
further  out  in  the  bay,  and  nearer  the  points  where  the 
whales  are  usually  captured.  The  establishment  of  a  whal- 
ing factory  at  Little  St.  Lawrence,  a  point  withiu  the  area 
described  in  their  application  of  December,  1902,  would 
(they  say)  be  ruinous  to  their  business,  as  a  towage  of  wha- 
les to  a  factory  there,  could  be  performed  within  two  or 
three  hours,  while  a  towage  to  Rose  au  Rue  would  consume 
twenty-one  hours,  and  the  fishing  grounds  could  be  reached 
in  an  hour  and  a  half  from  Little  St.  Lawrence,  while  it 
would  take  five  or  six  hours  to  reach  them  from  Rose  au 
Rue. 

In  considering  the  legal  effect  of  the  receipt  given  by  the 
Minister  of  Marine  and  Fisheries  for  a  "  whaling  license  fee 
for  a  factory  operated  at  Rose  au  Rue,"  it  is  necessary  to 
refer  to  section  18  of  the  Act  to  ascertain  the  duty  thereby 
imposed  upon  the  Government  as  regards  owners  of  facto* 
ries.  The  license  to  engage  in  the  prosecution  of  the  whal- 
ing industry,  to  which  applicants  under  this  section  were 
entitled,  was  issuable  "  for  au  area  or  section  to  include  the 
site  where  such  factory  is  or  is  about  to  be  erected." 

It  has  been  argued  by  counsel  for  defendant  Government 
that  an  application  under  the  said  section  would  have  been 
in  correct  form  if  it  had  strictly  followed  the  words  of  the 
section,  and  not  contained  a  description  setting  forth  the 
boundaries  of  any  particular  area.  The  grant  of  a  license  to- 
prosecute  the  whale  fishery,  under  section  18  of  the  Act,  for 
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an  area  or  section  meant  nothing  more,  as  regards  that  area 
or  section,  than  that  within  its  limits  no  persons,  other  than 
the  licensee,  could  erect  a  factory,  and  an  applicant  always 
had  the  assurance  of  the  statute  (where  no  factory  already 
existed  within  fifty  miles  of  his  factory  site)  that  after  he 
obtained  a  license  no  factory  could  be  erected  on  either  side 
of  his  factory  within  that  distance. 

If  we  may  suppose  a  case  where  no  boundaries  had  heeo 
specified,  upon  a  license  being  agreed  to,  the  Act,  ip*>  facto, 
demarked  a  distance  of  not  less  than  fifty  miles  on  either 
side  from  which  other  factories  could  be  excluded  The 
question  which  presents  itself  for  our  determination  here  is: 
Did  the  Governor  in  Council  contract  with  the  plaintiffs  to 
go  beyond  this  in  prohibiting  other  factories  ?  Where  is  the 
evidence  of  an  agreement  on  the  part  of  the  Government 
with  the  plaintiffs  that  others  were  to  be  excluded  from  any 
area  outside  of  the  fifty  mile  limit  provided  by  the  Act  ? 

The  application  was  "  for  the  grant  of  a  license  to  operate 
a  whaling  factory  within  an  area  or  section  "  The  area  or 
section  sought  is  described  as  before  mentioned,  and  the 
application  states  that  the  description  "included  the  site  of 
a  whaling  factory  situate  at  Rose  au  Rue."  The  receipt 
given  was  for  "  a  whaling  license  fee  for  a  whaling  factory 
operated  at  Rose  au  Rue,  in  the  district  of  Placentia  and  St. 
Mary's,  being  the  amount  due  for  the  year  1902  " 

There  is  an  entire  absence  of  evidence  that  the  area  had 
been  considered  or  passed  upon  by  the  Governor  in  Council 
at  the  time.  On  the  contrary,  the  subsequent  correspon- 
dence between  the  plaintiffs  and  the  Government,  put  in 
evidence  in  this  case,  recognizes  that  no  delimitation  of  the 
area  to  be  described  in  the  license  to  be  granted  to  the  plain- 
tiffs had  been  made  by  the  Governor  in  Council  The  plain- 
tiffs' correspondence  throughout  is  an  argument  on  their 
part  why  the  Government  should  grant  them  the  whole  of 
the  area  sought  for  by  them  in  their  application. 

After  the  payment  of  the  fee  and  the  receipt  therefor  by 
the  Minister  of  Marine  and  Fisheries,  the  position  of  the 
parties  is  stated  by  the  plaintiffs  in  their  letter  to  the  Colo- 
nial Secretary  of  June  16th,  1903,  to  have  been  as  follows: 

"The  company  paid  the  Government  their  charge  of  $1500, 
and  proceeded  with  the  completion  of  the  factory  and  the 
prosecution  of  the  fishery  operations  on  the  faith  of  the  issue 
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of  the  license  and  of  the  protection  to  be  given  them  in  re- 
spect of  the  area  or  section  to  be  assigned  or  apportioned  to 
the  factory," 

The  area  or  section  had  still  to  be  apportioned  by  and  in 
the  discretion  of  the  Governor  in  Council 

To  contend  that  the  acceptance  by  the  Minister  of  Murine 
and  Fisheries  of  the  fee  which  followed  upon  the  plaintiffs 
application  for  a  license  to  feftgage  in  the  whale  fishery  is 
-equivalent  to  a  delimitation  by  the  Governor  in  Council,  in 
favor  of  the  applicants,  of  the  whole  of  the  area  described 
in  their  application,  ami  amounted  to  a  contract  by  the  Gov- 
ernor in  Council  with  the  plaintiffs  to  exclude  all  other  fac- 
tories throughout  the  whole  extent  of  the  area  so  described, 
would  mean  that  had  the  plaintiffs'  description  embraced 
-coast  from  Cape  Race  to  Cape  Kay  they  could  compel  the 
Government,  under  the  alleged  contract,  to  comprise  the 
whole  of  it  in  an  exclusionary  area,  provided  only  that  no 
other  factory  already  existed  within  these  points  The 
power  of  delimiting  areas  is  in  the  Governor  in  Council 
alone,  and  it  cannot  be  claimed  that  the  Minister  who  gave 
the  receipt  could  have  any  authority  to  exercise  this  discre- 
tion or  to  bind  the  Government  in  the  carrying  out  of  its 
statutory  duty  of  defining  sections  or  areas  under  the  Act. 
There  was  certainly  no  attempt  on  his  part  to  do  so  nor 
does  the  receipt  itself  make  any  reference  to  any  area  of 
exclusion 

Can  it  then  be  said  that  the  filing  of  the  plaintiff's  appli- 
cation for  a  license  to  carry  on  the  whaling  industry  under 
the  terms  of  section  18  of  the  Act  followed  by  the  payment 
of  the  fee  payable  in  respect  of  all  licenses  and  the  receipt 
given  by  the  Minister,  amounted  to  an  undertaking,  express 
or  implied,  on  the  part  of  the  Government  to  create  a  sec- 
tion or  area  in  excess  of  the  statutable  reserve  of  fifty  miles 
from  the  factory  site  ?  But  it  is  argued  that  the  Governor 
in  Council,  having  stood  by  and  permitted  the  plaintiffs  to 
proceed  with  their  work  and  allowed  time  to  elapse  before 
issuing  the  license  to  the  applicants  and  before  delimiting 
the  arecs  to  be  described  in  these  licenses,  are  now  estopped 
from  exercising  the  power  of  delimitation  under  the  statute. 
No  authority  has  been  cited  to  sustain  such  a  proposition  in 
in  law.  The  Whaling  Industry  Act  is  a  public  statute,  en- 
forced for  the  benefit  of  the  public,  and  the  duty  of  demark- 
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ing  areas  which  it  casts  upon  the  Government  imposes  am 
obligation  towards  the  genenil  public,  whose  interests,  espe- 
cially those  of  the  public  resident  in  the  immediate  vicinity, 
may  be  injuriously  affected  by  the  erection  of  factory  sites 
and  the  delimitation  of  the  areas  from  which  factories  are 
to  !>••  excluded.  The  equitable  doctrine  of  estoppel  can  have 
no  application  to  the  conduct  of  those  who  are  entrusted  by 
the  legislature  with  the  performance  of  public  duties.— 
(McAlistcr  v.  The  BisJtop  of  Roclicster,  49  LJ.t  C.P.  11+) 

Much  stress  is  laid  in  the  arguments  of  plaintiffs  upon- 
the  foot  note  signed  by  the  Colonial  Secretary  and  endorsed 
upon  the  license  of  August  26th. 

It  is  not  apparent  what  the  reason  of  this  foot  note  was, 
but  it  was  stated  in  the  course  of  the  argument  that  an 
action  had  been  taken  and  is  still  pending  against  the  plain- 
tiff company  for  penalties  for  prosecuting  the  whaling  fishery 
without  a  license. 

It  is  argued  by  plaintiffs'  counsel  that  this  addendum  is  a 
complete  ratification  and  adoption  by  the  Government  of  the 
receipt  as  a  license  per  se,  and  that  it  necessarily  imported' 
into  the  receipt  a  description  of  the  area  as  set  forth  in- 
plaintiffs'  application. 

As  its  object  is  expressly  to  supersede  the  formal  receipt, 
and  as  the  endorsement  follows  upon  a  license  by  the  Gover- 
nor in  Council  specifically  defining  the  area  to  which  such* 
license  applied,  it  seems  impossible  to  construe  it  into  an 
approval  nunc  pro  tunc  by  the  Governor  in  Council  for  a 
larger  area  In  fact,  it  expressly  negatives  such  an  infer- 
ence. I  must,  therefore,  hold  that  the  Governor  in  Council- 
was  not,  by  the  receipt  given  by  the  Minister  of  Marine  and 
Fisheries,  nor  by  any  other  circumstance,  estopped  from  de- 
limiting, as  required  by  2  Edward  VII.,  cap  2,  the  area  as 
it  has  been  delimited  aud  described  in  the  license  of  August 
26th  ;  that  the  issue  of  the  license  was  a  lawful  exercise  by 
the  Governor  in  Council  of  the  power  conferred  by  the  said 
Act;  and  that  the  licensee  is  not  entitled  to  claim  that  its 
license  be  made  to  apply  to  miy  area  beyond  that  fixed  by 
the  Governor  in  Council  anil  described  in  said  license 

Judgment  for  defendant  Government  with  costs. 
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The  f olio  whig  judgment  was  delivered  by 
Johnsox,  J. : 

The  petitioners  base  their  claim  on  an  implied  contracts 
between  them  and  the  Government  of  Newfoundland.  The- 
Government  denies  the  contract.  This  proceeding  must  fail 
if  a  contract  be  not  established,  because  the  sections  of  the 
Judicature  Act  under  which  the  action  is  taken  deal  only 
with  "claims  arising  ex  contractu  against  the  Government  of 
the  Colony,  or  against  any  department  thereof1' 

The  Act  2  Edwaid  VII.,  cap.  11,  passed  on  the  twenty- 
second  of  April,  1902,  and  there  is  no  other  statute  dealing 
with  the  same  subject.  Before  the  passing  of  this  Act  the 
petitioners  had  selected  a  site  and  had  begun  to  erect  there- 
on a  factory  for  the  prosecution  of  the  whaling  industry  in 
the  harbor  of  Iiose-au-Bue,  in  Placentia  Bay, .Newfoundland. 

For  the  purposed  of  the  present  case,  the  only  sections  of 
this  Act  which  need  be  referred  to  are  sections  1,  2,  3,  5,  7, 
and  18. 

Section  1  prohibits  any  prosecution  of  the  whaling  indus- 
try, or  manufacture  of  oil  therefrom,  without  license ;  and* 
provides  penalties  and  forfeitures 

Section  2  provides  mode  of  application  for  license  (by  per- 
sons who  had  not  selected  site  or  begun  to  erect  a  factory  at- 
the  time  of  the  passing  of  the  Act),  namely,  two  months' 
notice  iu  two  newspapers,  containing  name  and  address  of 
applicant,  description  of  area  for  which  license  is  applied, 
and  specifying  intended  site  of  factory. 

Section  3  enables  the  Governor  in  Council  to  issue  a 
license  for  a  period  not  exceeding  ten  years,  under  the  fol- 
lowing conditions : 

1.  (a)  Factory  site  to  be  first  approved  by  the  Governor 
in  Council. 

(b)  No  site  to  be  approved  within  fifty  miles  of  any  other 
whaling  factory,  nor  where  factory  may  be  so  near  an  in- 
habited place  as  to  be  detrimental  to  the  public  health. 

2.  Each  license  to  contain  (a)  Description  shewing  the 
boundaries  of  ttie  coast  within  which  the  license  shall  upptyy 
and  within  which  no  person  other  than  the  licensee  may 
erect  a  whaling  factory  or  premises. 

(b)  Description  of  site  of  factory  where,  and  nowhere  else" 
within  the  said  boundaries,  it  shall  be  lawful  for  any  whal- 
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ing  factory  to  be  erected.  Licensee  not  to  remove  factory 
from  the  site  described  in  the  license  to  any  other  site  with- 
out approval  of  the  Governor  in  Council. 

Sections  5  and  7  are  referred  to  infra. 

Section  18  is  us  follows:  "It  shall  be  lawful  for  the  Gov- 
ernor in  Council,  upon  application,  to  grant  to  any  person 
who  may  at  the  time  of  the  passing  of  this  Act  be  engaged 
in,  or  who  shall  have  selected  a  site  for,  and  begun  work 
upon  the  erection  of  a  factory  or  premises  for  the  prosecu- 
tion of  the  whaling  industry,  a  license  under  this  Act  for  an 
area  or  section,  to  include  the  site  where  such  factory  or 
premises  is,  or  is  about  to  be  erected.  Such  license  shall  in 
all  respects  be  subject  to  the  provisions  of  this  Act,  except 
those  relating  to  notice,  and  to  the  site  of  such  factory  or 
premises." 

It,  therefore,  was  iucumbent  on  petitioners,  after  the 
passing  of  the  Act  and  before  they  began  whaling  opera- 
tions, to  obtain  a  license  for  the  prosecution  of  the  whaling 
industry  from  their  said  factory  and  for  the  manufacture  of 
oil  to  be  obtained  from  such  industry.  Failing  such  license, 
they  would  be  liable,  at  the  sifit  of  any  person  who  might 
sue  therefor  under  section  1  of  the  Act,  to  a  penalty  not 
exceeding  $1,000  for  each  offence  and  to  forfeiture  of  all 
vessels,  &c,  used  contrary  to  the  provisions  of  the  said 
section 

Petitioners  were  not  required  to  publish  the  preliminary 
notice,  nor  was  approval  by  the  Governor  in  Council  of  their 
factory  site  a  condition  precedent  to  their  right  to  have  such 
license  issued. 

The  following  is  a  brief  statement  of  the  facts  established 
in  the  evidence : 

On  the  13th  November,  after  the  Company  had  been  pro- 
secuting the  whaling  industry  for  some  months  without 
license,  the  Minister  of  Marine  and  Fisheries  reminded 
them  that  they  had  not  applied  for  a  license,  and  drew  their 
attention  to  the  penalties  and  forfeitures  provided  in  the  Act. 

On  the  12th  December  the  Company  sent  to  the  Minister 
their  application  addressed  to  the  Governor  in  Council  for  a 
license  to  operate  a  factory  from  Sose-au-Rue  and  within 
the  area  described  in  the  application. 

They  seem  to  have  misunderstood  the  Act.  This  appli- 
cation, strictly,  should  have  been  for  leave  to  whale  from 
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the  factory  which  they  had  established  at  Rose-au-Rue,  and 
should  have  requested  that  a  section  of  coast  be  delimited 
in  the  license,  extending  beyond  50  miles  from  Rose-au-Rue, 
within  which  extended  area  the  erection  of  other  factories 
might  be  disallowed  The  statute  itself  operated  to  exclude 
all  others  from  erecting  factories  within  fifty  miles  from 
Rose-au-Rue  Application  to  "operate  a  whaling  factory 
within  an  area  or  section  "  (as  described  in  the  application) 
including  the  Rose-au-Rue  site  was  not  in  ipsissimis  verbis 
within  the  intention  of  the  Act  There  is  no  doubt  what- 
ever that  any  competing  whalers  might  pursue  whales  even 
in  the  harbor  of  Rose-au-Rue  if  they  saw  well  to  do  so,  and 
that  the  petitioners  might  whale  from  Rose-au-Rue  in  any 
of  the  waters  of  the  Colony  or  elsewhere  within  towing  dis- 
tance of  their  factory.  The  description  of  area  referred  to 
in  application  comprised  all  the  coast  from  Rose-au-Rue 
south-westward  to  Point  May  (distant  about  100  miles),  but 
it  made  no  express  reference  to  any  part  of  the  coast  in  the 
other  direction,  Le.,  southeast  from  Rose-au-Rue. 

There  never  was  any  other  whaling  factory  at  any  place 
within  a  stretch  of  coast  exceeding  100  miles  in  any  direc- 
tion from  Rose-au-Rue. 

On  the  15th  of  December  petitioners  paid  to  the  Minister 
the  fee  of  $1,500,  which  the  Act  made  "  payable  on  the  issue 
of  the  license." 

When  they  paid  this  fee  it  was  too  early  for  them  to  have 
concluded  that  the  Government  had  considered  and  had  de- 
termined to  grant  all  that  was  applied  for.  The  fee  was 
payable  whether  the  Government  complied  with  the  appli- 
cation in  whole  or  in  part.  In  any  event,  it  was  an  element 
towards  protecting  the  company  against  persons  suing  for 
the  penalties. 

On  the  same  day  the  Minister  issued  his  receipt  for  the 
fee,  and  in  the  receipt  describes  it  as  a  "  whaling  license  fee 
due  for  the  vear  1902  for  a  factory  operated  at  Rose-au- 
Bue." 

The  form  of  this  receipt  is  such  that  it  cannot  be  con- 
strued as  evidence  that  the  Government  intended  to  grant 
an  area  exceeding  fifty  miles  each  way  from  Rose-au-Rue. 

(Note — Exhibits  A  McD.  5,  and  A.  Mel).  8,  have  refer- 
ence to  an  area  in  another  part  of  the  Island,  not  adjoining 
the  Rose-au-Rue  section,  or  in  any  part  of  Placentia  Bay). 
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Mr.  McDougall,  the  company's  managing  director,  deposed 
that  after  the  12th  of  December  he  made  application  to  the 
-Government  from  time  to  time  for  issue  of  the  license,  evi- 
dently recognizing  the  fact  that  the  receipt  was  not  a  license 

On  the  16th  of  June,  1903,  after  the  company  had  become 
Aware  that  others  hud  applied  for  the  approval  of  a  factory 
site  at  Little  St.  Lawrence  (a  place  more  than  fifty  miles  bat 
less  than  one  hundred  miles  distant  from  Rose-au-Rue),  the 
president  addressed  a  long  letter  to  the  Government  stating, 
amongst  other  things,  that  they  had  selected  Ro3e-au-Rue 
>on  account  of  the  facilities  it  afforded  for  the  operation  of 
a  factory  and  because  the  manufacture  of  oil  could  there  be 
carried  on  without  inconvenience  to  the  public  This  letter 
admits  that  it  is  in  the  discretion  of  the  Government  to 
-grant  or  withhold  this  license,  and  it  requests  that  the  com- 
pany be  permitted  (failing  grant  of  the  whole  area  applied 
for)  to  transfer  its  factory  to  some  other  site  which  would 
-command  the  fishery  at  the  mouth  of  Placentia  Bay. 

On  the  14th  July,  1903,  the  company  paid  another  sum 
of  $1,500  "  for  annual  license  fee  payable  on  the  1st  of  July, 
1903,"  and  requested  that  the  license  be  issued.  Thereupon 
the  Minister  issued  his  receipt  for  the  $1,500  in  the  same 
form  as  the  receipt  of  15th  December,  1902. 

Ou  July  24th,  1903,  the  Colonial  Secretary  wrote  to  the 
company,  acknowledging  the  company's  letter  of  7th  July 
iind  its  memorial  handed  in  by  the  president  (which  were 
not  put  in  evidence),  and  informed  the  company  that  on  the 
19th  of  June  the  Government  had  determined  to  issue  to 
-the  St.  Lawrence  Whaling  Co.  a  license  to  whale  from  the 
harbor  of  Little  St.  Lawrence. 

Between  the  summer  of  1902  and  July,  1903,  a  process 
for  manufacturing  whale  oil  and  disposing  of  the  offal  had 
been  discovered,  which  did  away  with  the  offensive  odour 
-which  theretofore  had  made  operations  obnoxious  to  inhabi- 
tants of  settlements. 

On  the  26th  of  August  the  Governor  in  Council  issued  to 
the  petitioners  a  whaling  certificate,  which  granted  to  them 
a  license  to  pursue  whales  and  prosecute  the  whaling  indus- 
try within  an  area  extending  from  Little  Mortier  Bay  along 
the  coast  northwardly  to  Parfrey  Point,  thence  across  to  the 
eastern  side  of  the  bay  to  Pinch  Gut  Point,  thence  south- 
wardly along  the  eastern  shore  of  the  buy  to  Cape  St.  Mary, 
iind  including  Merasheeu  Island. 
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This  document  does  not  by  any  means  conform  with  the 
lerniR  of  the  statute.  Anyone  reading  this  certificate,  with- 
out reference  to  the  Act,  would  conclude  that  the  licensees 
were  not  permitted  to  pursue  whales  or  prosecute  the  whal- 
ing industry  beyond  the  limits  described. 

This  area  extends  (as  nearly  as  may  be)  50  miles  each 
way  (south-west  and  south)  from  Rose  au  Rue.  At  the  foot 
of  the  certificate  is  written  the  following:  "This  certificate 
is  to  supersede  and  take  the  place  of  the  license  which  the 
-with  in  named  licensee  holds  in  the  form  of  a  receipt,  and 
under  which  he  has  carried  on  his  business.  R.  Bnnd,  Colo- 
nial Secretary." 

As  no  such  license  had  in  fact  issued,  it  may  be  inferred 
that  the  Colonial  Secretary  framed  this  postscript  with  a 
view  to  protect  the  company  (as  far  as  might  be)  from  any 
•suit  for  penalties  taken  or  anticipated. 

The  petitioners  point  to  this  as  evidence  that  the  Govern- 
ment considered  the  receipts  for  the  license  fees  equivalent 
to  a  license.  Those  receipts  make  no  reference  to  any  area 
.or  section  of  coast,  but  are  for  "  license  fee  for  a  factory  ope- 
rated ac  Rose  au  Rue  " 

The  petitioners  laid  stress  on  the  fact  that  the  certificate, 
.as  at  first  issued,  recited  that  they  had  applied  for  a  license 
to  whale  within  the  area  in  the  certificate  described,  and  that 
(this  was  the  usual  printed  form  of  certificate.  They  wish 
to  draw  the  inference  from  the  printed  form  that  the  Gov- 
ernment, as  a  rule,  did  grant  liceuses  for  the  areas  applied 
for. 

These  words  "  hereinafter  described "  were  afterwards 
struck  out  by  the  Government  when  the  license  was  sent 
back  for  correction,  and  when  the  company  drew  attention 
.to  the  fact  that  the  license  did  not  describe  the  area  for 
which  they  had  applied ;  but  the  amendment  was  quite  the 
.opposite  of  that  for  which  the  petitioner  had  asked  It  is 
evident  that  the  Government  when  issuing  the  certificate 
did  not  intend  to  delimit  any  other  area  than  that  endorsed 
on  the  certificate. 

(In  this  judgment  I  use  the  terms  "Governor  in  Council" 
-and  "  Government"  as  synonymous). 

In  this  condition  of  facts  we  are  asked  to  decree : 
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(1)  That  petitioners  are  entitled  to  have  a  license  of  the 
area  for  which  they  applied. 

(2)  That  the  present  certificate  be  amended  aud  a  new 
license  issued  accordingly. 

(3)  Damages  against  the  Government  in  respect  of  Ion 
incurred  by  petitioners  by  reason  of  non-performance  by 
the  Government  of  its  undertaking  to  grant  the  license  ad 
applied  for. 

(4)  Such  other  relief  as  may  be  just 

The  answer  of  the  Attorney  General  may  be  thus  stated 
in  brief : 

1.  That  the  Government  did  not  contract  to  delimit  in 
favor  of  the  petitioners  any  area  of  exclusion  beyond  that 
created  by  the  statute. 

2  That  the  Governor  in  Council,  having  considered  the 
application,  were  of  opinion  that  the  area  applied  for  was 
too  extensive,  and,  therefore,  restricted  petitioners'  license 
to  the  area  endorsed  on  the  certificate,  namely,  the  area  in- 
tended by  the  statute 

The  contention  of  the  petitioners  may  be  summed  up  as 
follows : — 

That,  because  the  Government  on  the  15th  of  December, 
1902,  accepted  the  license  fee  in  reference  to  their  applica- 
tion of  the  12th,  and  issued  the  receipt  above  referred  to. 
which  receipt  they  afterwards  treated  as  if  it  were  a  formal 
license,  and  then  took  no  further  action,  but  left  petitioners 
(as  they  claim)  under  the  impression  that  their  application 
was  approved  of  in  all  its  terms,  and  thereby  the  petitioners 
were  induced  to  make  further  expenditures  at  Rose-au-Rue; 
and,  because  the  Government  accepted  a  second  license  fee 
in  July,  1903,  and  by  reason  of  the  other  facts  set  out  in 
the  petition,  the  Government  did  in  fact  contract  with  them 
to  issue  a  license  covering  the  whole  area  described  in  the 
application,  and  that  the  Government  are  estopped  from 
denying  the  existence  of  such  a  contract ;  that  the  payment 
of  the  fees  and  the  expenditure  referred  to  constitute  a  suffi- 
cient consideration  for  the  making  of  such  a  contract;  and 
that  the  Government  had  authority  only  to  grant  all  that 
was  applied  for  or  to  refuse  the  application. 

In  order  to  ascertain  what  the  parties  really  intended, 
and  whether  their  acts,  or  inaction,  under  the  circumstances 
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amount  to  the  implied  contract  on  which  the  petitioners' 
case  depends,  we  must  take  it  for  granted  that  both  parties- 
appreciated  the  purport  and  object  of  the  statute,  and  fully 
understood  what  the  petitioners'  rights  were  and  what  were 
the  duties  and  powers  of  the  Government  when  the  appli- 
cation was  filed  on  the  12th  of  December,  and  when  the 
Minister  issued  his  receipt  for  the  $1,500  fee  paid  on  the 
15th  of  December. 

Because  petitioners  had  selected  site  and  had  begun  their 
factory  at  Rose-au-Rue  before  the  passing  of  the  Act,  they 
were  entitled  as  of  right  on  the  15th  of  December  (or  earlier 
if  they  had  applied  and  paid  the  fee),  and  the  Government 
had  no  option  but  to  grant  to  them  a  license  to  prosecute 
the  whaling  industry  from  Rose-au-Rue  for  such  period,  not 
exceeding  ten  years,  as  the  Government  might  determine. 
It  was  also  in  the  contemplation  of  the  parties  that,  during 
the  existence  of  the  license,  the  statute  expressly  prohibited 
the  erection  of  any  other  whaling  factory  on  any  part  of 
the  coast  within  fifty  miles  from  Rose-au-Rue ;  that,  there- 
fore, such  a  license  must  have  issued  as  of  course,  aud  must 
necessarily  apply  to  an  "area  or  section"  extending  fifty 
miles  in  every  direction  from  petitioners'  factory ;  that  the 
factory  site  and  the  boundaries  of  such  area  or  section  must 
be  described  in  the  license;  and,  lastly,  that  petitioners 
would  not  be  permitted  to  remove  their  factory,  without  the 
approval  of  the  Governor  in  Council,  to  any  other  site  — 
These  were  the  data  which  the  statute  prescribed,  and  to 
nothing  more  than  this  were  the  petitioners  entitled  as  of 
right  when  they  filed  their  application  and  paid  tho  fee. 
But  they  asked  for  a  delimitation  of  a  stretch  of  coast  ex- 
tending 100  miles  southwest  from  their  factory  (making  no 
express  reference  to  any  area  eastward)  and  they  must  have 
recognized  that,  if  the  Government  acceded  to  their  appli- 
cation, they  would  thereby  secure  exclusive  privileges  in  an 
area,  section,  or  stretch  of  coast,  including  the  whole  of 
Place nlia  Bay,  extending  from  Point  May  on  the  southwest, 
by  way  of  Rose-au-Rue,  to  Cape  St.  Mary  on  the  southeast. 

This  delimitation  would  represent  a  triangle  having  an 
apex  at  Rose-au-Rue  at  the  north ;  its  northwest  side  ex- 
tending from  that  place  to  Point  May,  100  miles ;  the  east 
side  extending  from  Rose-au-Rue  to  Cape  St.  Mary,  fifty 
miles ;  with  a  south  or  base  line  of  about  eighty-five  miles 
40 


626     THE  NFLD.  STEAM  WHALING  CO..  Ltd., 
r.  THE  GOVERNMENT  OF  NFLD. 

from  Point  May  to  Cape  St.  Mary.  Rose-au-Rue  was,  there- 
fore, a  coign  of  vantage,  the  value  of  which  is  obvious  — 
Being  entitled  as  of  light  to  a  license  applicable  to  one  hun- 
dred miles  of  coast  and  no  more,  the  petitioners  asked  the 
Government  to  issue  to  them  a  license  granting  exclusive 
privileges  over  a  stretch  of  coast  extending  one  hundred  and 
fifty  miles 

If  there  were  no  area  prescribed  by  the  statute,  there 
would  be  much  force  in  the  petitioners'  contention  that  the 
protracted  silence  of  the  Government  after  it  received  their 
application  for  the  area  therein  named  and  accepted  the 
license  fee,  should  be  construed  into  acquiescence  amounting 
to  an  implied  contract  to  grant  the  license  as  applied  for. 
The  acceptance  of  the  fee  could  then  relate  to  the  issue  of 
no  other  license. 

Counsel  for  the  Government  did  not  contend  for  the  posi- 
tion, which  might  perhaps  be  borne  out  by  the  construction 
of  the  Act  (which  was  passed  to  regulate,  not  to  encourage, 
the  fishery,  and  is  in  its  nature  rather  restrictive  than  en- 
abling), that  it  was  beyond  the  power  of  the  Government  to 
extend  the  provisions  of  a  license  beyond  fifty  miles  each 
way  from  a  factory:  nor  was  it  contended  that  the  only 
object  of  the  Act  in  requiring  that  the  area  be  described  in 
a  license  may  have  been  to  prevent  disputes  as  to  the  exact 
limits  intended  to  be  contained  in  all  licenses,  namely,  a 
total  area  of  100  miles.  Both  parties  agree  that  the  Act 
enables  the  Government  to  delimit  in  a  license  any  extent 
of  coast  in  excess  of  fifty  miles  each  way,  provided  only 
that  the  line  be  not  so  extended  as  to  come  within  fifty 
miles  of  any  other  whaling  factory ;  parties  also  agree  that 
to  grant  or  refuse  any  extent  beyond  the  fifty,  plus  fifty 
miles,  is  absolutely  discretionary  in  the  Government.  This 
is  so  obvious  as  to  need  no  argument. 

Here  it  may  be  well  to  remember  that  the  license  fee  is, 
by  the  Act,  made  payable  "  on  the  issue  of  the  license  and 
thereafter  on  the  first  day  of  July  in  each  year."  To  sustain 
the  contention  of  the  petitioners  in  this  respect  would  be 
equivalent  to  holding  that,  if  they  had  filed  application  for 
an  area  of  Coast  extending  500  miles  westward  of  Rose 
au  Rue  and  held  a  receipt  for  the  fee,  which  they  elected  to 
pay  in  advance,  the  Governor  in  Council  would  be  held  to 
have  acquiesced  in  a  contract  to  grant  them  a  license  appli* 
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caple  to  that  extent  of  coast,  provided  only  that  action  on 
the  application  was  delayed  and  that  no  other  factory  exis- 
ted within  the  500  miles  applied  for.  There  is  an  evident 
fallacy  in  the  argument  of  Sir  James  Winter,  "  the  license 
must  contain  a  description  of  the*  area,  and  they  have  no 
area  on  which  to  grant  a  license  except  from  this  applica- 
tion." "  A  license  is  a  license  containing  the 
elements  and  conditions  prescribed  by  the  statute,  to  be  set 
forth  iu  it,  and  there  is  no  license  on  the  15th  of  December 
conceivable,  except  one  containing  the  description  applied 
for."  His  contention  that  the  only  power  in  the  Governor 
in  Council  was,  either  to  accede  to  the  application  in  toto  or 
reject  it  entirely,  is  equally  erroneous.  I  hold,  on  the  con- 
trary, that  petitioners  had  a  right  to  a  delimitation  in  the 
license  of  the  statutable  area  of  exclusion  of  50  miles  south- 
weft  from  Rose  au  Hue  and  another  fifty  miles  south  from 
that  factory  (which  is  in  effect  the  aiea  described  in  the 
license  they  now  hold),  and  that  on  the  15th  of  December 
they  must  have  known  that  such  was  their  right;  but  that 
it  was  absolutely  in  the  discretion  of  the  Government  to  say 
whether  it  would  delimit  or  refuse  to  include  any  iurther 
area.  Moreover,  I  hold  that  the  only  inference  which  peti- 
tioners had  a  right  to  draw  from  the  inaction  of  the  Govern- 
ment, its  lengthy  delay  in  giving  a  reply  to  their  applica- 
tion, was  either  that  the  Government  had  not  considered 
the  matter  at  all,  or  had  determined  not  to  grant  them  any 
greater  privileges  than  those  automatically  created  by  the 
statute.  But  petitioners  allege  that  the  Minister  of  Marine 
and  Fisheries,  on  behalf  of  the  Government,  in  November, 
1902,  called  on  them  to  take  out  their  license  and  pay  their 
fee ;  and  that,  soon  after  they  paid  the  fee,  they  were  in- 
formed by  him  that  the  issue  of  the  license  was  delayed  be- 
cause the  forms  had  not  been  prepared.  I  do  not  find  any- 
thing in  these  acts  of  the  Minister  from  which  petitioners 
eould  gather  that  the  Government  had  assented  to  grant 
license  of  the  whole  area  applied  for.  The  status  of  the  De- 
partment of  Marine  and  Fisheries  and  of  its  Minister  is  pre- 
scribed by  the  local  Act  61  Victoria,  cap.  3,  sections  3  and  4. 
He  is  not  a  member  of  His  Excellency's  Executive  Council, 
but  is  subservient  to  the  Government.  His  duties  are  to 
administer  all  laws  relating  to  the  fisheries  of  the  Colony 
and  all  matters  relating  thereto,  or  which  may  be  assigned 
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by  the  Governor  in  Council  to  his  department.  The  power* 
and  functions  of  the  department  are  prescribed  by  section 
3,  which  does  not  include  any  reference  to  the  whaling  in- 
dustry. While  petitioners'  application  was  pending  before 
the  Government  no  admission  of  the  Minister  could  avail  to 
limit  the  free  exercise  of  its  discretion  by  the  Government 
In  any  case  there  was  no  such  admission  in  the  present  in- 
stance, uor  do  the  receipts  for  the  fees  make  reference  to 
any  area  whatever.  There  never  existed  any  adequate  con- 
sideration to  8ii 8 tain  a  promise  (if  such  promise  had  been 
made)  by  the  Government  to  delimit  for  petitioners  any  area 
in  excess  of  that  created  by  the  Act.  The  $1500  was  pay- 
able for  the  statutable  license,  and  the  5th  section  of  the 
Act  provides  that  the  license  should  become  void  if  such 
expenditures  were  not  made  as  were  necessary  to  fully  erect 
and  equip  the  factory.  If  petitioners  made  any  extraordi- 
nary expenditures,  some  of  them  (for  instance,  that  on  the 
marine  slip)  were  made  before  the  license  was  applied  for; 
moreover,  it  does  not  appear  that  the  Government  had 
notice  that  these  expenditures  were  being  made. 

Because  I  find  that  no  such  contract  as  is  claimed  by  peti- 
tioners was  made  or  can  be  implied,  it  is  necessary  to  deal 
with  their  contention  that  the  Government  by  its  delay  or 
inaction  are  estopped  or  have  waived  their  right  to  deny 
such  a  contract.  In  any  event,  estoppel  would  not  apply 
against  the  Government,  to  whic^  the  performance  of  a  pub- 
lic duty,  in  a  case  like  the  present,  is  delegated  by  the  sta- 
tute. There  is  no  proof  of  any  mala  fides  or  misleading  con- 
duct on  the  part  of  the  Government;  nor  of  any  negligeuce 
or  omission,  for  there  was  no  duty  cast  on  the  Governor  in 
Council  to  include  in  petitioners'  license  any  more  than  the 
Act  required. 

As  late  as  the  16th  of  June,  1903,  in  their  letter  to  the 
Colouial  Secretary,  petitioners  admit  that  "  it  is  in  the  dis- 
cretion of  the  Government  to  grant  or  withhold  the  license," 
an  admission  which  was  correct  so  far  as  applicable  to  the 
extra  area,  but  not  to  that  provided  by  the  statute.  It  can- 
not be  denied  that  the  Governor  in  Council  were  very  tardy 
in  vouchsafing  a  reply  to  petitioners'  application,  but,  under 
the  circumstances  in  evidence,  I  am  of  opinion  that  peti- 
tioners had  no  right  to  assume  that  a  license  would  issue  for 
any  greater  area  or  delimitation  than  that  prescribed  by  the 
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-statute ;  and,  because  I  find  that  no  contract  at  any  time 
•existed  or  can  be  implied  as  petitioners'  claim,  this  petition 
.should  be  dismissed  with  costs. 


The  following  dissenting  judgment  was  delivered  by 
Emerson,  J. : 

This  is  a  petitory  action  by  the  above  company  against 
-the  Government  of  Newfoundland. 

In  the  year  1898  the  whaling  industry  was  revived  by  a 
.company  organized  by  one  Adolph  Neilson,  a  Norwegian 
subject,  formerly  inspector  of  fisheries  of  this  colony.  This 
company  established  two  factories,  one  at  Snook's  Arm  on 
the  north  coast  of  the  island,  and  one  at  Balena  on  the  south 
coast  The  phenomenal  success  of  these  factories  induced 
-other  companies  to  enter  the  business,  and  amongst  the 
pioneers  were  the  plaintiff  company  which  erected  a  factory 
at  Chaleur,  and  commenced  the  erection  of  a  second  factory 
at  Rose-au-Rue  in  Placentia  Bay.  The  erection  of  other 
factories  by  other  companies  was  in  contemplation.  The 
.difficulties  opposed  to  the  undertaking,  however,  were  found 
in  the  objections  of  the  fishing  villiges  and  towns,  that  the 
manufacture  of  whale-oil  was  a  nuisance  to  the  people  of 
the  neighborhood  by  reason  of  the  objectionable  odor,  the 
.difficulty  in  disposing  of  the  offal  of  the  whale,  the  danger 
to  the  health  of  the  inhabitants,  and,  as  it  was  alleged,  the 
likely  injury  arising  from  the  interference  with  other  fishing 
industries  in  the  vicinity  To  meet  those  objections  the 
pioneer  companies  located  their  factories  in  comparatively 
isolated  and  uninhabited  places,  such  as  Snook's  Arm,  Balena, 
Chaleur  and  Rose-au-Rue.  The  profitable  results  of  the  in- 
dustry, the  multiplication  of  the  factories,  and  the  activity 
.of  the  inhabitants  of  certain  localities  in  their  objections  to 
the  proposed  factories,  drew  the  attention  of  the  Govern- 
ment authorities  to  the  necessity  of  some  measure  of  res- 
triction, to  conserve  and  regulate  the  industry,  in  the  inte- 
rest of  all  concerned,  and  to  that,  end,  in  the  year  1902,  the 
Act  for  the  regulation  of  the  whaling  industry  was  passed 
through  the  Legislature  and  became  law  on  the  22nd  day  of 
April,  1902.  There  was  also,  no  doubt,  the  secondary  object 
present  to  the  mind  of  the  Government  of  obtaining  taxa- 
tion from  an  industry  that  promised  such  good  results. 
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At  the  time  of  the  passing  of  the  Act  there  were  several 
factories  in  operation  and  in  course  of  erection,  and  the 
Legislature  seems  to  have  proceeded  with  due  regard  to 
exieting  rights,  and  the  protection  of  already  invested  capi- 
tal. Amongst  these  was  the  present  plaintiff  company,  with 
factories  built  and  being  built  at  Chaleur  and  Rose-au-Rue. 

The  restrictions  which  the  Act  imposed  may  be  briefly 
summarized,  as  far  as  they  have  a  bearing  on  this  case,  as 
follows : 

"  Firstly — Section  1 :  No  person  shall  engage  in  the  in- 
dustry without  a  license,  to  be  granted  as  provided  by  the 
Act  under  penalties ; 

"  Secondly — Section  1 :  License  to  be  issued  by  the  Gov- 
ernor in  Council  for  ten  years,  under  certain  conditions. 
Section  2 :  Persons  intending  to  apply  must  publish  a  notice 
in  the  Royal  Gazette  and  one  other  newspaper,  stating  name 
and  address  of  applicant,  and  description  of  area  or  section 
for  which  license  is  applied  for,  and  stating  site  of  intended 
factory. 

4<  Thirdly — Sub-section  1  of  section  3 :  No  license  shall  be 
issued  until  site  of  factory  approved  by  Governor  in  Coun- 
cil, and  no  site  approved  within  fifty  miles  of  another  fac- 
tory, or  in  such  proximity  to  any  inhabited  place  as  in  the 
opinion  of  the  Governor  in  Council  may  cause  any  danger 
or  detriment  to  the  public  health  Sub-section  2  of  section 
3:  Each  license  shall  contain  (a)  a  full  description  of  the 
coast,  having  boundaries  clearly  defined  within  which  pro- 
visions of  the  license  shall  apply,  and  it  shall  not  be  lawful 
for  any  person  to  erect     .      .  another  factory  within 

the  boundaries  .      .     defined ;  (b)  a  description  of  the 

site  for  the  factory    .  to  be  erected,  and  in  no  other 

place  it  shall  be  lawful  to  erect  .     another  factory 

within  the  same  boundaries,  and  no  such  factory 
shall  be  removed  to  another  site  without  the  approval  of  the 
Governor  in  Council. 

•'Fourthly — Section  4:  The  licensee  is  prohibited  from 
using  more  than  one  whaling  steamer  within  the  boundaries 
defined  in  his  license 

'  Fifthly — Section  6  prohibits  the  transfer  or  assignment 
of  a  license  for  a  certain  period,  and  without  the  approval 
of  the  Governor  in  Council. 
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u  Sixthly — Section  7  provides  a  license  fee  of  $1,500  to 
he  paid  annually  on  the  1st  of  July  by  the  licensee  to  the 
treasury. 

"Seventhly — Section  8  provides  for  forfeiture  of  license 
for  infraction  of  provisions  in  this  Act. 

"  Eighthly — Section  9  imposes  on  the  licensee  the  duty  of 
adopting  measures  to  prevent  noxious  matter  from  being 
thrown  into  the  public  waters,  and  provides  a  penalty  for 
its  infraction,  and  section  10  empowers  the  Governor  in 
Council  to  make  regulation  for  the  disposal  of  offal  so  as  to 
prevent  its  becoming  a  nuisance. 

"Ninthly — Section  11  prohibits  the  use  of  'tow-boats'  in 
the  prosecution  of  the  industry,  and  provides  a  penalty  for 
its  infraction. 

"  Tenthly— Sections  12,  13,  14,  15,  16  and  17  make  regu- 
lations for  the  killing  of  whales  within  certain  distances  of 
vessels  at  anchor  or  engaged  in  fishing,  and  defines  liability 
for  damages  to  fishermen  by  commission  of  any  accident 
and  the  fouling  of  fishing  gear,  and  the  protection  of  British 
subjects  in  the  ordinary  course  of  killing  and  manufacturing 
in  the  colony. 

u  Eleventhly — Section  18 :  this  is  a  section  introduced  for 
the  purpose  of  protecting  the  interests  of  those  who,  at  the 
time  of  the  passing  of  the  Act,  had  engaged  in  and  selected 
A  site  for,  and  had  begun  work  upon,  the  erection  of  a  fac- 
tory, and  it  may  be  useful  to  quote  it  in  its  entirety.  It 
provides — 

"  It  shall  he  lawful  for  the  Governor  in  Council,  upon  an 
application,  to  grant  to  any  person  who  may,  at  the  time  of 
the  passing  of  this  Act.  be  engaged  in  or  who  shall  have 
selected  a  site  for  and  begun  work  upon  (he  erection  <>f  a 
factory  or  premises  for  the  prosecution  of  the  whaling  in- 
dustry, a  license  under  this  Act  for  an  aiea  or  section  to 
include  the  site  for  such  factory  or  license.  Such  license 
shall  in  all  respects  be  subject  to  the  provisions  of  this  Act, 
except  those  relating  to  notice,  and  for  the  site  of  such  fac- 
tory or  premises." 

Such  briefly  are  the  general  provisions  of  the  Act  regu- 
lating the  whaling  industry  in  this  colony,  and  the  sections 
qnoted  do  not  at  present  call  for  further  observations  than 
to  point  out,  as  was  admitted  by  counsel  on  both  sides  at 
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■bar,  that  (1)  an  application  for  a  grant  of  any  area  or  sec- 
tion does  not  carry  with  it  an  exclusive  right  to  the  licensee 
of  fishing  in  the  waters  adjoining  that  area,  or  limit  the 
licensee  to  any  particular  waters  of  the  coast,  or  limit  the 
Governor  in  Council  in  the  extent  of  the  area  or  section 
which  they  may  grant,  except  that  no  other  factory  shall  be 
•erected  within  the  delimited  area  so  granted,  and  that,  under 
no  circumstances,  should  any  new  factory  be  erected  within 
fifty  miles  of  another  factory ;  (2)  that  iu  the  case  of  facto- 
ries erected  or  being  erected,  at  the  time  of  the  passing  of 
the  Act,  no  publication  of  a  notice  or  application  in  the 
Royal  Gazette  or  approval  of  the  intended  site  of  the  factory 
was  necessary.  Presumably,  therefore,  the  application  was 
to  be  made  directly  to  the  Governor  in  Council,  and  was  to 
contain  a  description  of  the  area  or  section  required  and 
an  intimation  of  the  located  rite,  and  was  the  only  notice 
required.  ' 

And  it  may  be  further  observed  iu  passing  that,  shortly 
after  the  enactment  became  law,  a  German  chemist  patented 
a  process  by  which  all  or  nearly  all  the  offal,  unused  whale, 
steariue  and  bones  were  manufactured  into  manure  and 
other  products,  thus  minimizing  the  danger  anticipated  from 
the  nuisance  of  putrid  dead  whale  flesh  polluting  the  waters 
of  the  bays  and  harbors,  and  obviating  to  that  extent  the 
necessity  of  Government  regulations  under  section  10;  so 
much  so,  that  little  or  no  objection  is  now  heard  from  the 
smaller  unci  less  populous  settlements,  with  the  result  that 
applications  for  factory  sites  are  rapidly  increasing,  to  the 
obvious  advantage  of  the  public  treasury,  the  industrial  pro- 
gress and  general  benefit  of  the  colony. 

Such  briefly  is  the  history  of  the  industry  and  the  legis- 
lation thereon. 

The  pin  in  tiff  company,  as  stated,  had  selected  a  site  for  * 
factory  at  Rose- au- Rue,  in  Placentia  Bay,  before  the  passing 
of  the  Act,  and,  relying  on  the  safeguards  which  the  Act 
gave  them,  proceeded  with  its  completion,  and,  dining  the 
summer  of  1902,  operated  it  with  comparative  success 

In  November  of  1902  the  company  received  the  following 
letter  (Exhibit  A.  McD.  1)  from  T.  J.  Murphy,  Esq.,  the 
Minister  of  Marine  and  Fisheries: 
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November  13, 1902. 
<Sir,— 

I  am  directed  by  the  Governor  in  Council  to  bring  under 
attention  the  provisions  of  an  Act  to  regulate  the  whaling 
industry,  passed  last  session,  being  cap.  11,  2  Edward  VIL 
By  reference  to  the  first  section  you  will  see  that  no  person 
shall  engage  in  the  whaling  industry  without  having  first 
taken  out  a  license  under  certain  heavy  penalties,  and  I  un- 
derstand that  you  are  the  city  agent  fof  the  factories  now 
operating  at  Bose-au-Kue  and  Bay  Chaleur. 

Might  I  request  you  to  give  this  matter  of  application  for 
.a  license  for  each  of  those  sites  your  earliest  attention.  A 
jprompt  reply  is  requested. 

Very  respectfully  yours, 

(Signed)  T   J.  MURPHY, 

Minister  of  Marine  and  Fisheries* 

Alex.  McDougall,  Esq , 
City. 

To  this  the  company  replied  (Ex.  A.  McD.  2)  through  its 
secretary,  saying  that  the  matter  would  receive  its  atten- 
tion, and  on  December  12,  1902.  the  company  wrote  the 
Minister  of  Marine  and  Fisheries  (A.  McD.  3)  transmitting 
applications  (A.  McD.  4  and  5)  for  two  licenses,  as  follows: 

McBride's  Cove,  St  John's,  N.F., 
December  12,  1902. 

The  Bight  Hon.  Sir  E.  Bond, 

Colonial  Secretary, 

Dear  Sir, — 

We  beg  leave  to  make  application,  under  section  18  of  the 
Whaling  Industry  Act,  passed  1902,  to  the  Governor  in 
•Council  for  a  grant  of  a  license  to  operate  a  whaling  factory 
within  an  area  or  section  described  as  follows:  commencing 
at  John  de  Bay  Head  on  the  west  side  of  Placentia  Bay,  ex- 
tending thence  along  the  said  ahore  to  Parfrey  Point,  thence 
to  Dog  Harbor  Head,  Merasheen  Island,  thence  along  the 
eastern  shore  of  the  said  island  to  its  southern  end,  and 
thence  to  the  place  of  commencement.,  and  extending  from 
.John  de  Bay  Head,  aforesaid,  to  Point  May. 
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This  will  include  the  site  of  a  whaling  factory  which  is 
situated  at  Rose  au  Rue  Harbor,  Merashecn  Island,  which 
was  in  course  of  erection  before  the  passing  of  the  said  Act. 

We  have  the  honor  to  be, 

Your  obedient  servants, 

For  the  Nfld.  Steam  Whaling  Co.,  Ltd., 

(Signed),        A.  F.  Coodridgb,  President. 
Alkx.  McDougall,  Secretary. 

Three  days  subsequent  to  the  application  the  plaintiff 
company  paid  to  the  Minister  of  Marine  and  Fisheries  the 
license  fee  ($1500),  and,  instead  of  a  license,  received  from 
him  the  following  document  called  a  "  Whaling  Licence  Re- 
ceipt," which  the  Minister  said  was  issued  because  the  re- 
gular form  of  license  had  not  been  settled  or  printed : 

Whaling  License  Receipt. 

$1500.00. 

Received  from  the  Newfoundland  Steam  Whaling  Co., 
limited,  the  sum  of  fifteen  hundred  dollars  as  a  Whaling 
License  fee  for  a  factory  operated  at  Rose  au  Rue,  in  the 
district  of  Placentia  and  St.  Mary's,  beiug  the  amount  doe 
for  the  year  1902. 

Dated  at  St.  John's,  this  15th  day  of  December,  1902. 

T.  J.  Murphy, 
Minister  of  Marine  and  Fisheries. 

This  document  was  partly  written  and  partly  printed. 

On  the  16th  of  June,  1903,  the  company  having  learned 
that  other  persons  were  about  to  apply  for  a  license  for  the 
establishment  of  a  factory  at  Little  St.  Lawrence,  wrote  the 
Government,  through  the  Colonial  Secretary,  protesting 
against  a  license  to  any  other  person  within  that  area  (A. 
McD.  18). 

On  July  4,  1903,  the  company,  through  its  secretary, 
wrote  the  Minister  of  Marine  and  Fisheries  (Ex.  A  McD.  10) 
enclosing  a  cheque  (A.  McD  9)  for  the  annual  license  fee 
for  the  factories  at  Chalcur  and  Rose  au  Hue,  and,  on  the 
same  day,  received  from  the  Fisheries  Department  whaling. 
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licence  receipts  (Ex.  A.  McD.  11  &  12)  in  the  satue  form  as 
those  issued  in  1902. 

On  July  25,  1903,  the  plaintiff  company  received  from  the 
Colonial  Secretary  a  letter,  dated  the  previous  day  (Ex.  A. 
McD.  17),  informing  the  company  that  their  memorial  had 
been  laid  before  the  Executive  Council,  and  that  on  the  pre- 
vious 19th  of  June  the  Executive  had  notified  the  St  Law- 
rence Whaling  Company  that  they  had  decided  to  grant 
them  a  licen.se  for  a  factory  at  Little  St.  Lawrence. 

On  August  1st,  1903,  the  plaintiff'  company  wrote  the 
Colonial  Secretary  in  reply  (Ex  A  McD.  19)  to  his  of  the 
24th,  complaining  of  the  "studied  delay"  in  acquainting 
them  with  the  action  of  the  Council,  and  expressing  their 
astonishment,  "when  on  the  25th  ult.  we  heard  for  the  first 
time  that  on  the  19th  June  last  (one  month  and  five  days 
previously)  it  had  been  decided  by  the  Council  to  grant,  to 
the  St.  Lawrence  Whalirg  Co.,  rights  and  privileges  which, 
by  operation  of  the  Whaling  Act  and  the  action  of  the  Coun- 
cil, hud  already  been  vested  in  our  company,"  and  supple- 
menting the  letter  of  the  16th  June  with  additional  and 
forcible  complaints  of  the  unjust  treatment  it  was  receiving. 

The  Colonial  Secretary  wrote  the  company  on  the  6th  of 
August  (Ex.  A  McD.  20),  but  vouchsafed  no  further  expla- 
nation of  the  action  of  the  Government. 

On  September  4,  1903,  the  secretary  of  the  plain  Lift  com- 
pany received  from  the  Deputy  Colonial  Secretary  the  fol- 
lowing communication  (Ex.  A.  McD.  14): 

Colonial  Secretary's  Office, 
September  4,  1903. 

Sir,— 

I  have  the  honor  to  enclose  you  herewith  certificate  issued 
under  2  Edward  VII.,  cap.  11.  to  the  Newfoundland  Steam 
Whaling  Co.,  Ltd.,  for  the  prosecution  of  the  whaling  indus- 
try at  and  from  a  factory  at  Rose  au  Rue. 

I  have,  etc., 

Arthur  Mews, 
Deputy  Colonial  Secretary. 

The  communication  covered  a  document  (A  McD.  13), 
purporting  to  be  a  "  Whaling  Certificate,"  dated  August  26, 
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1903,  issued  under  the  seal  of  the  Colony,  out  of  the  De- 
partment of  Fisheries,  and  signed  by  the  Colonial  Secretary 
Jby  command  of  His  Excellency  the  Governor,  and  granting 
to  the  plaintiff  company  a  license  under  the  Act  within  an 
iirea  "  as  described  on  back  hereof.  Typewritten  at  the  foot 
<of  this  certificate  was  the  following:  " This  certificate  is  to 
supersede  and  take  the  place  of  the  license  which  the  within- 
named  license  holds,  in  the  form  of  a  receipt,  and  under 
which  he  has  carried  on  his  business.     R  Bond,  Col.  Sea" 

The  license  was  endorsed  with  a  description  of  the  area 
.therein  granted  as  follows : 

Description  of  Area. 

Extending  from  Little  Mortier  Bay  northwardly  along  the 
.coast  to  Parfrey  Point,  thence  across  to  the  eastern  side  of 
the  bay  to  Pinch  Gut  Point,  theuce  southwardly  along  the 
eastern  shore  of  the  bay  to  Cape  St.  Mary's,  and  including 
Merasheen  Island. 

On  September  10  the  plaintiff  company  wrote  the  Govern- 
ment (Ex.  A.  McD.  15)  returning  the  certificate,  pointing 
.out  the  discrepancy  between  the  description  in  the  applica- 
tion and  the  certificate,  and  asking,  in  that  respect,  for  cor- 
rection, and  on  the  18th  September  the  Deputy  Colonial 
Secretary  replied  (Ex.  A.  McD  16)  informing  the  company 
that  the  Government  "  has  eliminated  "  the  words  "  here- 
after described/1  and  returned  the  certificate  otherwise  un- 
altered. 

The  foregoing  exhibits,  referred  to  briefly,  together  with 
the  Admiralty  chart  with  its  explanatory  lines  and  notes, 
comprise  all  the  documentary  evidence,  and,  with  the  ex- 
ception of  the  oral  evidence  of  Mr.  McDougall  and  others  of 
the  company  as  to  the  expenditure  by  the  company  of  about 
$2000  in  the  erection  of  a  permanent  marine  slip  at  Kose 
au  Rue,  after  the  date  of  their  application,  and  that  the  es- 
tablishment of  another  factory  at  Little  St  Lawrence  would 
practically  render  valueless  the  factory  at  Rose  au  Rue,  no 
other  evidence  was  tendered.  The  defendant  Government 
offered  no  evidence  in  reply,  and  in  no  way  controverted  the 
testimony  of  the  pluintift  company. 

The  facts  being  virtually  not  in  dispute,  the  question 
which  I  have  to  determine  is,  what  interpretation  is  to  be 
j>ut  upon  these  facts,  what  legal  inferences  are  to  be  drawn 
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from  them,  what  presumptions  arise  out  of  them,  and  what 
principles  or  constructions  are  to  be  applied  to,  and  what 
legal  consequences  follow  from  them  ? 

In  order  to  answer  these  questions  it  is  necessary  first  to* 
determine  what  were  the  legal  rights,  duties  and  position  of 
each  of  the  parties,  whether  (a)  before  the  transaction  in 
question,  (b)  at  the  time  of  the  transaction,  and  (c)  subse- 
quently ;  and  then  to  ascribe  to  each  act,  fact  or  omission 
its  proper  interpretation,  presumption  and  effect. 

1.  As  to  the  plaintiff'  company :  At  the  time  of  the  wri- 
ting of  the  letter  by  the  Minister  of  Marine  and  Fisheries, 
(Nov.,  1902)  the  plaintiff  company  were  under  no  obligation 
or  duty  to  apply  for  a  license  or  pay  a  license  fee.  They^ 
had  the  optiou  of  discontinuing  their  business,  closing  their 
factory  and  saving  their  license  fee.  The  risk  of  prosecu- 
tion for  fishing  without  a  license  was  entirely  theirs.  Tha 
taking  out  of  a  license  and  paying  the  fee  would  not  relate 
back,  so  as  to  relieve  them  from  penalties  already  incurred. 
They  had  a  right  to  define  in  their  application  the  area  re- 
quired, and  to  refuse  to  take  a  license  for  a  lesser  or  differ- 
ent area. 

2.  As  to  the  Government:  They  had  equally  the  right  to- 
grant  or  withhold  a  license  for  any  aiea  applied  for.  They 
were  under  no  legal  obligation,  statutory  or  otherwise,  to 
issue  a  license  for  any  area  applied  for.  The  issue  of  the 
license  is  entirely  in  the  discretion  of  the  Governor  in  Coun- 
cil, and  they  consequently  cannot  be  heard  to  contend  that 
they  can  issue  a  license  except  in  the  exercise  of  the  power 
granted  to  them.  They  might  recognize  a  sort  of  moral 
obligation  or  public  duty  to  grant  a  license  in  a  particular 
case,  but  that  obligation  or  duty  could  not  be  enforced 
against  them.  There  are  no  mandatory  words  in  the  sta- 
tute, and  no  mandamus  could  in  any  case  lie  The  only 
iegal  obligation  by  which  they  could  be  bound  would  be 
that  which  would  flow  from  a  promise  or  contract,  express 
or  implied,  on  their  part  to  issue  a  license. 

3.  As  to  the  provisions  of  the  Act :  The  license  can  only 
for  a  particular  area,  and  there  does  not  seem  to  me  to  be 
aay  warrant  in  the  Act  for  the  theory  advanced  by  the  de- 
fendant, any  apparently  accepted  by  my  brother  Johnson,.!., 
that  there  is  a  sort  of  statutory  license  for  fifty  miles  only, 
or  for  a  particular  "  site  "  operatiug  automatically  for  fifty 
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miles  in  any  direction.  Thsre  is  only  one  license  provided 
by  the  Act,  and  that  license  must  set  forth,  not  only  the 
site,  but  the  area  or  section  granted.  The  fifty  mile  limit 
is  no  part,  but  merely  an  incident  of  the  license,  arising  by 
operation  of  the  provisions  of  the  statute. 

It  is  clear  from  the  statute,  read  as  a  whole,  that  the  area 
or  section  granted  by  the  license  must  be  that  described  in 
an  application  (sections  2  and  18  provide  this),  and  the  Gov- 
ernment clearly  recognized  this,  for,  in  the  form  of  license, 

it  was  originally  printed  in  the  recital,  "Whereas 

hath  applied  for  a  license  to  carry  on  the  whale  industry 
within  the  area  or  section  of  the  coasts  of  the  Island  here- 
inafter described." 

Besides,  there  are  no  express  words  in  the  Act  empower- 
ing the  Government  to  vary  or  amend,  by  increase  or  reduc- 
tion, the  area  applied  for  Such  a  power  would  be  absurd 
and  unreasonable,  and  was  never  contemplated  by  the  Le- 
gislature. But,  it  may  be  asked,  how  would  the  Govern- 
ment exercise  its  power  of  controlling  or  limiting  the  areas 
to  be  assigned.  The  answer  is  simple.  The  discretion  vested 
in  the  Government  by  the  Act  can  be  effectively  exercised 
in  any  given  case  by  saying  to  the  applicant,  "  We  caunot 
give  you  the  full  area  applied  for,  it  is  too  large ;  as  the  ap- 
plication stands  it  must  be  refused ;  if  you  amend  your  ap- 
plication and  reduce  it  to  the  following  area  (describing  an 
area  which  would  be  granted),  we  will  grant  it."  This 
amended  or  reduced  area  it  would  be  at  the  option  of  the 
applicant  to  accept  by  altering  his  application. 

There  can  be  no  doubt  that  the  Government  either  mis- 
understood their  own  legislation  or  wilfully  pursued  a  most 
irregular  course  in  carrying  out  the  Act. 

The  strict  course  of  procedure  for  both  parties  would 
have  been :  (1)  An  application  for  an  area  by  the  plaintiffs; 
(2)  The  consideration  by  the  Government  of  the  application 
and  a  decision  to  grant  or  refuse ;  (3)  The  payment  of  the  fee 
by  the  company,  if  accepted,  upon  the  issue  of  the  license. 

The  omissions,  irregularities  and  departure  from  the  course 
of  procedure  prescribed  by  the  Act,  were  undoubtedly  on  the 
part  of  the  defendants. 

Let  me  deal  with  each  of  the  steps  in  that  procedure,  and 
give  to  them  their  proper  evidentiary  importance,  presump- 
tion and  inference. 
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1.  There  is  Mr  Murphy's  letter  to  the  plaintiffs:  In  that 
letter  he  draws  attention  to  the  fact  that  no  person  shall 
engage  in  the  whaling  industry  without  first  taking  out  a 
license  under  certain  penalties,  and  then  "  requests  the  com- 
pany to  give  the  matter  of  application  for  a  license  .  .  . 
its  earliest  attention  "  This  letter  of  Mr.  Murphy's  must 
be  construed  and  held  to  mean  that  upon  a  proper  applica- 
tion being  made  describing  the  area  required,  and  upon  the 
same  being  appioved  by  the  Government,  a  license  will  be 
handed  to  the  company  upon  payment  of  the  fee; 

2.  The  plaintiffs  make  their  application,  not  to  Murphy, 
but  to  the  Governor  in  Council,  by  letter  addressed  to  the 
Colonial  Secretary  (the  clerk  of  the  Council),  and  clearly 
and  distinctly  describes  the  area  or  section  required ; 

3  Some  days  subsequent,  after  request  by  the  Depart- 
ment of  Marine  and  Fisheries,  they  pay  to  the  Minister  of 
Marine  (Murphy)  the  fee  demanded, and  request  the  license; 

4  They  are  told  that  the  formal  licenses  are  not  ready, 
not  prepared,  but  that  a  printed  receipt  has  been  prepared, 
and  that  subsequently  the  license  will  be  forwarded  ; 

5.  Murphy,  as  Minister  of  Marine  and  Fisheries,  pays  the 
fee  received  into  the  Treasury ; 

6.  No  formal  license  was  issued  or  forwarded  to  the  plain- 
tiffs until  the  following  August,  and  only  when  the  Govern- 
ment desired  to  grant  part  of  the  area  to  a  rival  company ; 
and 

7.  In  the  meanwhile  no  intimation  was  given  to  the  ap- 
plicants (until  July  at  least)  that  there  was  any  objection 
to  grant  the  area  applied  for ; 

8.  In  the  meanwhile  the  company  proceeds  with  the  ex- 
penditure of  a  large  sum  of  money,  proved  in  evidence  to 
have  been  induced  by  the  belief  that  the  license  would  have 
been  granted  for  the  area  applied  for ; 

9.  Then  comes  the  decision  of  the  Government,  after  the 
lapse  of  months,  to  reduce  the  area  applied  for  and  grant  a 
different  area ;  and 

10.  The  issue  of  the  amended  license  containing  the 
memorandum  that  it  was  issued  "  to  supersede  and  take  the 
place  of  the  license  in  the  form  of  a  receipt,  and  under 
which  the  plaintiff  has  carried  on  his  business." 

Now,  what  are  the  presumptions  from  and  effects  of  the 
evidence  shown  by  the  foregoing  points  of  procedure  ? 
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1.  The  Minister  of  Marine  and  Fisheries  undoubtedly  h%d 
the  authority  of  the  Governor  in  Council  to  do  what  be  dii 
This  is  proven  by  the  terms  of  his  letter.  And,  indeed,  hb 
authority  is  not  denied  in  the  pleadings,  was  not  questioned 
at  bar,  and  in  view  of  its  subsequent  ratification  by  the 
memorandum  in  the  license  afterwards,  cannot  be  disputed. 

2.  The  Government  must  have  known,  and  must  l*  held 
to  have  known,  that  the  plaintiffs  paid  the  license  fee  upon 
the  assumption  and  belief  that  they  were  getting  the  area 
applied  for.  The  positive  evidence  of  the  plaintiffs,  uncon- 
tradicted, and  supported  by  all  the  surrounding  circum- 
stances, proves  that  they  believed,  at  any  rate,  that  they 
were  getting  the  area  described  in  their  application  The 
Government  do  not  allege  they  were  at  any  time  in  ignor- 
ance of  what  was  actually  applied  for.  The  application  was 
not  made  to  Murphy  but  to  the  Governor  in  Council,  and 
they  knew  the  license  iu  the  form  of  a  receipt  was  issued 
by  Murphy,  that  the  fee  was  received  by  him  and  paid  into 
the  Treasury.  They  do  not  allege,  and  it  is  not  a  fact,  that 
this  receipt  was  given  and  fee  paid  on  an  understanding  that 
it  was  to  be  a  sort  of  preliminary  or  conditional  license  for 
an  area  to  be  afterwards  defined,  when  the  area  might  be 
reduced  or  altered  at  the  discretion  of  the  Government— 
No  such  contention  was  put  forward,  and,  as  before  stated, 
the  form  of  license,  issued  by  the  Government  and  printed 
long  after  the  transaction,  and  containing  the  words  "  having 
applied  for"  the  area  "  hereinafter  described,"  shows  the  con- 
struction which  the  Government  placed  upon  the  Act.  The 
only  excuse  or  explanation  given  by  the  Government  for  the 
delay  in  the  issue  of  the  license  was,  according  to  the  evi- 
dence, the  then  want  of  forms.  The  extent  of  the  area  was 
never  suggested  as  a  reason  for  the  delay,  and  no  such  ques- 
tion was  ever  raised  until  other  interests  intervened.  Even 
if  they  entertained  such  an  opinion  and  did  net  express  it 
they  are  estopped  by  their  own  acts  and  conduct  from  set- 
ting it  up  Their  acts  and  conduct  being  open  to  the  con- 
struction that  they  were  doing,  or  promised  to  do,  that  which 
was  not  only  legal  and  what  they  had  a  right  to  do,  but  also 
morally  right  and  proper  (i.e ,  issue  a  license  as  applied  for), 
they  should  not  be  permitted  to  set  up  as  a  fact  that  they 
intended  to  do  what  would  have  been  illegal,  which  they 
had  no  power  to  do,  i.  e.,  alter  or  amend  the  application. 
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which  would  have  been  immoral  and  dishonest.  The  Court, 
in  drawing  an  inference  from  ascertained  facts,  must  prefer 
that  inference  or  place  that  construction  upon  the  defendant 
Government's  conduct,  which  would  have  been  legal  and 
competent  on  their  part,  rather  than  that  which  would  have 
been  ultra  vires  or  morally  wrong. 

3.  They  are  estopped  because  their  conduct  has  been  such 
as  to  mislead  the  plaintiffs  into  the  belief  that  they  had  de- 
cided to  grant,  and  would  grant  and  issue,  the  license  for 
the  area  applied  for.  That  conduct  consists  of  several  acts, 
one  of  which  is  the  receipt  of  the  fee,  which  in  itself  im- 
plies an  assurance  that  the  application  had  been  granted, 
and  that  the  formal  license,  though  not  actually  issued,  will 
be  the  same  as  it  would  have  been  if  issued  on  the  day  of 
the  receipt.  If  there  had  been  any  contrary  intention  it 
lies  heavily  on  the  defendant  Government  to  show  by  evi- 
dence that  intention  and  to  rebut  the  presumption  arising 
out  of  their  acts.  Then  we  have  the  important  fact  that 
the  Minister  of  Finance,  a  member  of  His  Excellency's 
Council,  received  this  fee  and  paid  it  into  the  Treasury,  as 
upon  a  license  actually  grunted  by  the  Governor  in  Council, 
although,  in  fact,  possibly  not  actually  filled  up  or  signed. 

4.  They  are  estopped  by  their  own  declaration  contained 
in  the  memorandum  of  the  Colonial  Secretary,  appended  to 
the  foot  of  the  license.  I  will  re-state  that  declaration : 
"  This  certificate  is  to  supersede  and  take  the  place  of  the 
license,  which  the  within-named  licensee  holds  in  the  form 
of  a  receipt,  and  under  which  he  has  carried  on  his  busi- 
ness." This  memorandum  operates  as  a  complete  subse- 
quent ratification  of  Minister  Murphy's  net,  if  such  were 
wanted,  in  receiving  the  money,  giving  the  receipt,  and  as 
interpreting  the  receipt  itself  It  shows  that,  as  between 
the  plaintiff  and  defendant,  there  was  a  grant  of  a  license, 
and  granted  expressly  upon  application  (sec  18)  The  re- 
ceipt must,  under  the  circumstances,  be  held  to  read  i;  a  fac- 
tory at  Itose-au-llue,  upon  a  site  within  an  area  or  section 
described  in  your  application." 

5.  They  are  estopped  by  their  delay  in  not  informing  the 
plaintiff'  of  the  question,  if  there  were  any,  as  to  the  grant 
of  the  application.  The  presumption  arising  from  the  delay 
is  in  this  case  so  very  strong  that  it  would  almost  suffice,  if 
standing  alone.     The  Act  contemplates  an  immediate  deci- 
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sion  upon  applications  for  a  license  for  factories  under  sec- 
tion 18.  The  passing  of  the  Act  imposed  upon  the  plaintiff 
severe  restrictions  and  heavy  obligations,  and  exposed  them 
to  heavy  penalties  for  their  violation,  from  which  it  was  the 
duty  of  the  defendant  Govermiifiit  lo  relieve  them  by  a 
prompt  consideration  and  determination  upon  their  applica- 
tion for  a  license. 

Here  I  pause  to  remark  that,  at  bar,  the  Attorney  Gene- 
ral observed  that  the  declaration  at  foot  of  the  license  issued 
was  made  for  the  protection  of  the  plaintiffs  against  penal- 
ties, and  this  seems  to  have  found  favor  with  the  other 
judges  as  a  possible  reason  for  its  presence.  I  cannot  con- 
cur with  my  brethren.  If  it  is  a  fact,  which  I  doubt,  it  was 
capable  of  proof,  and  in  the  absence  of  such  proof  it  is  not 
possible  to  draw  an  inference,  even  at  the  suggestion  of  the 
first  law  officer  of  the  Crown,  that  would,  if  true,  reflect  on 
the  honor  and  credit  of  H.  M.  Government  in  this  colony. 

In  the  absence  of  some  more  reasonable,  or  even  probable, 
explanation,  the  memorandum  must  be  taken  to  be  what  its 
words  express. 

I  have  before  referred  to  the  evidence  of  the  plaintiff  com- 
pany as  to  the  large  expenditure  of  money  in  the  erection  of 
a  marine  slip  at  Rose-au-Rue,  after  the  payment  of  the  fee 
and  the  signing  of  the  receipt,  but  there  were  undoubtedly 
other  consequences  flowing  detrimentally  from  the  conduct 
of  the  defendant  Government  in  leading  the  plaintiff  ooin- 
pany  to  believe  that  they  had  granted  the  license  for  the 
section  applied  for.  If  the  company  had  at  first  been  made 
aware  that  the  Government  would  not  grant  them  the  privi- 
leges attaching  to  the  section  between  Cape  May  and  Rose- 
au-Rue, because  their  factory  was  at  the  end  of  the  area  or 
section,  then  the  company  might  have  had  the  option,  and 
certainly  would  have  had  the  right,  of  making  application 
for  the  removal  of  its  factory  from  Rose-au-Rue  to  Little 
St.  Lawrence.  They  certainly,  by  the  conduct  of  the  Gov- 
ernment, lost  the  opportunity,  to  their  great  loss  and  injury, 
of  occupying  a  more  advantageous  position  with  their  fac- 
tory. Even  after  their  factory  and  marine  slip  were  fully 
completed,  and  the  factory  in  full  operation  in  1903,  they 
offered  in  their  letter  of  June  16,  1903,  (Ex.  A.  McD.  18)  to 
remove  the  factory,  etc.,  at  their  own  expense,  from  Rose- 
au-Rue to  Little  St.  Lawrence,  rather  than  be  injured  by 
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being  deprived  of  the  benefits  of  the  area  which  they  had 
applied  for,  and  withont  which,  they  allege,  their  invested 
capital  of  thirty  or  forty  thousand  dollars  would  be  thrown 
away. 

It  was  urged  at  bar,  for  the  Government,  that  the  doc- 
trine of  estoppel  could  not  apply  in  this  instance,  because 
the  Government  wa3  merely  an  official  body  charged  by  the 
Legislature  with  the  performance  of  a  public  duty,  and  in 
support  of  this  view  the  well  known  case  of  McAlister  vs. 
The  Bisho})  of  Rochester,  Jf9  L.  J,  C.  P.  1U,  5  C.  P.  D.  194, 
was  cited,  and  the  argument  found  favour  with  my  brother 
Judges  A  careful  perusal  of  the  case  cited  will,  I  think, 
show  that  without  in  any  way  impugning  the  doctrine  in 
the  abstract  which  that  case  supports,  it  will  not  always  be 
applied  to  the  conduct  of  those  entrusted  with  a  public 
duty  unless  it  appears  that  what  is  claimed  was  beyoud  the 
power  of  the  defendants  to  grant,  or,  in  other  words,  was 
beyond  the  powers  with  which  the  Legislature  entrusted 
them  I  do  not,  therefore,  concur  in  the  argument  that  the 
position  of  the  defendant  under  the  Act  and  towards  the 
plaintiff's  is  in  any  way  similar  to  that  of  the  plaintiff  in 
McAlister  v.  The  Bishop  of  Rochester,  but  is  clearly  distin- 
guishable. 

These  facts  and  circumstances,  and  the  documents  in 
proof,  show  a  representation  on  the  part  of  the  Government, 
and  a  presumption  that  the  application  had  been  granted, 
by  reason  of  which  they  are  estopped  from  denying  the  fact 
(that  they  had  considered  or  granted  the  application),  which 
representation  with  the  facts  shown  amounts  to  an  implied 
contract. 

For  these  reasons  I  am  of  opinion  that  from  the  written 
documents,  viz.:  Murphy's  letter  the  application,  the  re- 
ceipt, the  payment  of  the  fee,  and  the  memorandum  at  the 
foot  of  the  license  issued,  when  interpreted  by  the  intention 
of  the  Act,  and  the  surrounding  circumstances,  show  a  clear 
promise,  amounting  to  a  contract,  if  not  express,  then  cer- 
tainly implied,  and  T  am,  therefore,  of  opinion  that  the 
plaintiff  company  are  entitled  to  a  judgment  of  the  Court 
in  their  favour. 

Considerable  discussion  took  place  between  counsel  at  the 
hearing  as  to  the  nature  and  extent  of  the  relief  to  which 
they  would  be  entitled  in  the  event  of  a  judgment  cooing  for 
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the  plaintiffs.  This  arose  principally  out  of  the  claims  of 
the  plaintiffs  for  an  injunction  against  the  defendant  Gov- 
ernment, its  ministers  and  officers,  and  for  specific  per- 
formance. 

To  correctly  appreciate  the  relief  which  the  Court  has  the 
power  to  give  in  such  case  it  is  necessary  to  look  at  the  sta- 
tute. The  Act  under  which  the  petition  is  filed  has  been 
on  our  Statute  book  since  the  year  1864,  and  was  originally 
entitled  "  An  Act  to  provide  for  the  more  easy  recovery  of 
certain  claims  against  the  Government  of  this  Colony,"  and 
its  provisions  were,  in  1892,  consolidated,  with  other  Acta, 
into  the  Judicature  Act,  and  now  form  sections  135  to  141 
of  that  Act.  (The  Statute,  as  originally  enacted,  will  be 
found  in  the  Appendix  to  Clode  on  tJic  Law  and  Pmetkt  of 
Petition  of  Right,  Ld.  1887,  pp.  223,  4-5).  The  object  of  the 
Act  was  to  provide  a  more  speedy  mode  of  procedure  in 
claims  against  the  Crown,  than  that  afforded  by  the  dilatory 
and  cumbrous  proceeding  by  petition  of  right.  This  Court 
has  frequently  expressed  its  opinion  that  the  Statute  was 
enacted  for  that  purpoee,  and  that  it  is  merely  a  substitution 
for  procedure  by  petition  of  right. 

This  is  the  view  of  the  Statute  which  this  Court  has  in- 
variably taken,  and  in  SIcelton  v.  The  Government,  tried  in 
1888,  the  Court  said  :  "  As  I  understand  this  enactment,  it 
effected  no  change  in  the  law,  otherwise  than  to  provide  a 
new  mode  of  practice  and  procedure,  for  the  prosecutiou  of 
claims,  which  otherwise  have  been  made  the  subject  of  peti- 
tion of  right.  It  imposed  no  new  legal  obligations  upon  the 
Government  to  do  or  perform  or  pay  anything  to  which  it 
would  not  have  been  called  upon  to  respond  under  petition 
of  right.  It  conferred  upon  claimants  no  greater  rights 
than  they  would  have  had  without  it,  except  the  improved 
remedy  by  which  their  claims  might  be  preferred  and  de- 
termined in  a  court  of  law."  (Vide  judgment  of  Sir  Robert 
Pinsent,  J.,  in  Sldton  v.  The  Government,  in  Newfoundland 
Reports,  1888,  p.  245." 

Under  a  petition  of  right  no  decree  for  specific  perfor- 
mance, injunction  or  mandatory  order  could  issue  out  of  this 
Court  against  the  Crown,  or  its  ministers,  as  Executive  Coun- 
cillors. 

I  think  the  Statute,  however,  sufficiently  suggests  the  re- 
lief which  the  Court  can  grant.     The  section  of  the  Judi- 
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cature  Act  referring  to  judgment  on  such  claims  against  the 
Government,  says : 

"  Upon  such  judgment  being  certified  to  the  Colonial  Se- 
cretary by  the  Clerk  of  the  Court,  the  same  shall  be  carried 
into  effect  by  the  Government,  either  by  the  payment  of  the 
amount  thereof  out  of  the  general  revenue  of  the  Colony,  or, 
by  the  performance  of  any  act  that  may  be  therein  directed 
other  than  the  payment  of  money,  or  judgment  may  be  en- 
tered against  the  moneys,  lands  and  efiects  of  the  Govern- 
ment as  in  ordinary  costs  between  party  and  party." 

The  Court  cannot  contemplate  any  difficulty  in  its  judg- 
ment being  carried  out  by  the  Governor  in  Council  after  a 
declaration  of  the  rights  of  the  parties. 

I  am  of  opinion  therefore  that  there  should  be  a  decree  of 
the  Court, — 

1.  That  the  plaintiff  company  are  entitled  to  receive  from 
the  Government  a  license  for  the  area  or  section  of  the  coast 
described  in  the  said  application ; 

2.  That  the  said  certificate  or  license  issued  to  the  plain- 
tiff company  on  the  26th  of  August  should  be  amended  so 
far  as  it  relates  to  the  description  of  the  area  or  section  of 
the  coast  to  which  the  said  license  shall  apply. 

All  of  which  may  be  certified,  if  necessary,  to  the  Colo- 
nial Secretary  of  this  Colony. 


Ik  re  SOUTHCOTTS  ES1ATE 
Oourt.    Dkc.  15,  1903. 

Executors— Remuneration— Construction  of  Statute— 
Trustee  Act,  1898,  gee.  61. 

Executon  are  not  entitled  as  of  right  to  remuneration  for  their  services ;  bat, 
upon  petition,  the  Coart  may,  in  cases  of  more  than  ordinary  difficulty, 
grant  remuneration. 

James  T.  Southcott,  late  of  St.  John's,  builder,  died  on  or 
/about  the  19th  day  of  April,  1898,  with  a  will  under  which 
he  appointed  George  T  Bendell  and  Arthur  S.  Rendell,  of 
St  John's,  merchants,  his  executors.  Under  the  said  will  the 
said  James  T.  Southcott  bequeathed  to  his  executors  the 
«um  of  forty  dollars  each  as  remuneration  for  their  services. 
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The  executors  duly  renounced  the  said  legacy  before  accept*- 
ing  the  office  of  executors  under  the  power  contained  in  sec- 
tion 23  of  chapter  84  of  the  Consolidated  Statutes.  Probate 
to  the  said  will  was  granted  on  the  21st  day  of  May,  1898, 
to  the  said  executors.  On  the  16th  day  of  February,  1903, 
the  executors  having  cot  in  the  assets  of  the  estate  and  being 
about  to  distribute  the  same  under  the  terms  of  the  will, 
presented  a  petition  to  the  Court  seeking  remuneration. 
With  their  petition  the  executors  filed  their  accounts.  On 
the  4th  day  of  March  it  was  ordered  that  the  Master  take 
evidence  and  report  the  same  as  to  the  time  spent,  the  work 
done,  and  the  difficulties  met  by  the  executors  in  and  about 
the  duties  of  their  office.  It  appears  that  the  assets  of  the 
estate  of  the  deceased  exceeded  in  value  $58,000,  and  that 
these  consisted  for  the  most  part  of  lands  and  houses  in  St 
John's.  During  their  five  years  of  office  the  executors  looked 
after  the  said  properties,  repairing  them  when  necessary, 
providing  them  with  tenants  and  collecting  the  rents. 

There  were  considerable  sums  of  money  due  to  and  by  the 
estate.  These  moneys  were  collected  in  and  the  debts  paid. 
Considerable  difficulty  was  met  in  respect  to  two  mortgages1 
for  $7,000  each,  the  one  being  upon  the  property  of  the* 
estate  and  the  other  being  for  a  sum  due  to  the  estate: 
This  difficulty  was  however  ultimately  overcome.  The  in- 
come collected  by  the  executors  exceeded  $10,000,  while  the 
total  sum  of  money  which  passed  through  their  hands 
amounted  to  $19,379. 

The  application  for  remuneration  wns  made  to  the  Court 

W.  E.  Wood  for  the  executors, 
Morison,  K.  C.,  for  certain  next  of  kin. 


The  following  judgment  was  delivered  by 
Horwood,  C.  J. : 

In  this  particular  application  I  am  of  opinion  that  the 
executors  should  be  compensated  for  their  services.  I  con- 
aider  they  should  be  allowed  the  same  rate  as  that  given 
the  officers  of  the  Court  when  they  are  appointed  adminis- 
trators of  estates.  I,  therefore,  allow  the  executors  $946, 
which  is  a  percentage  on  the  realized  estate  and  on  the  in- 
come received  by  the  executory  since  their  appointment 
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The  following  judgment  was  delivered  by 
EkrasoN,  J. : 

This  is  an  application  by  the  executors  of  Southcott'a 
estate  to  be  remunerated  for  their  trusteeship.  The  appli- 
cant's counsel  puts  the  claim  on  the  ground,  first,  that  gene- 
rally the  Trustee's  Act  (sec.  51)  contemplates  remuneration 
to  all  trustees,  and,  in  the  alternative,  that  the  section  con- 
templates remuneration  by  the  Court  in  cases  such  as  the 
present 

I  cannot  agree  with  either  of  these  first  propositions.  It 
is  a  general  rule  of  the  Common  Law  that  trustees  and 
executors  are  not  permitted  to  charge  for  their  time  or 
trouble  unless  specially  authorized  by  the  trust  instrument. 

Lord  Lyndburst,  L.C.,  in  New  v.  Jones  (1888),  1  Hall  and 
Twellsy  63£,  very  lucidly  states  the  principle :  "  There  is  no 
point,"  he  says,  "  more  clearly  established  as  a  general  rule 
by  the  case  of  Robinson  v.  Pelt  (1784.),  8  P.  Wms.,  and  other 
decisions,  than  that  an  executor  or  trustee  is  not  entitled  to 
be  paid  for  his  trouble.  If  the  accounts  of  the  deceased  are 
complicated  and  the  executor  takes  upon  himself  to  settle 
sod  arrange  those  accounts,  although  it  may  take  up  much 
ot  his  time  and  attention,  the  principle  of  equity  is  that  he 
is  not  entitled  to  compensation  for  his  time  and  trouble.  .  . 
The  principle  is  this:  it  is  the  duty  of  an  executor  and 
trustee  to  be  the  guardian  of  an  estate,  and  to  watch  over 
the  interests  of  the  estate  committed  to  his  charge.  If  he 
be  allowed  to  perform  the  duties  connected  with  the  estate 
and  to  claim  compensation  for  his  services,  his  interest 
would  then  be  opposed  to  his  duty,  and  as  a  matter  of  pru- 
dence the  Court  doe*  not  allow  the  executor  or  trustee  to 
place  himself  in  that  situation.  If  he  chooses  to  perform 
those  duties  or  services  on  that  estate,  he  is  not  entitled  to 
receive  compensation  " 

This  is  the  law  of  England  to-day.  It  is  also  the  law  of 
this  colony  subject  to  modification  contained  in  the  Trus- 
tees' A$t  f  1898),  see.  51,  which  enacts  that  "  Trustees  may 
be  allowed,  over  and  above  all  actual  and  necessary  expenses, 
siioh  compensation  for  their  services  as  may  appear  to  the 
Court  to  be  just  and  reasonable,  and  the  Court  may  further 
apportion  such  compensation  among  the  trustees  in  such 
wagr  as  may  appear  just  and  proper,  accenting  to  the  labor 
bestowed  or  responsibility  incurred  by  them  respectively." 
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The  only  alteration  in  the  law  which  this  section  contem- 
plates is  that  arising  from  the  hardship  which,  in  certain 
oases  (principally  in  the  execution  of  trusts  under  wills), 
•executors  were  subject  to,  where  the  execution  of  the  trusts 
entailed  burdens— difficulties,  labor,  time  or  trouble — of  an 
onerous  character,  entitling  the  trustee  to  be  exceptionally 
treated.  It  may  be  in  the  management  of  a  business  directed 
by  the  testator  to  be  carried  on  for  the  benefit  of  the  estate, 
or  such  investment  of  the  estate  and  management  for  a  num- 
ber of  years  as  would  entail  risk  and  responsibility  to  the 
•executor ;  but  whatever  it  may  be  it  must  be  something  ex- 
ceptionally burdensome  to  entitle  the  executor  to  a  compen- 
sation under  the  Act.  In  my  opinion  this  Court  should  not 
•entertain  an  application  under  the  section  which  does  not 
shew  those  conditions. 

Have  the  executors  in  this  estate  shewn  those  conditions  ? 
I  do  not  think  so,  but  my  brother  Judges  are  of  opinion  that 
they  have,  and  such  being  the  opinion  of  the  Court  the  only 
question  remaining  is  what  amount  should  they  be  paid  ? 

I  am  of  opinion  that  where  the  Court  applies  the  section 
and  remunerates  trustees  or  executors  it  cannot  equitably, 
and  without  violatiou  of  the  spirit  of  the  Act,  give  a  larger 
compensation  than  would  be  payable  if  this  estate  had  been 
intrusted  to  an  officer  of  this  Court  for  administration  under 
the  will.  I,  therefore,  as  to  the  quantum  to  be  allowed,  con- 
cur with  the  Chief  Justice  that  the  compensation  named  by 
him,  which  has  been  made  upon  a  basis  of  a  percentage  on 
the  value  of  the  estate  realized,  including  the  income,  be 
allowed  the  present  applicants. 


The  following  judgment  was  delivered  by 
Johnson,  J : 

This  is  an  application  under  section  51  of  the  "  Trustee 
Act,  1898,"  which  provides  that  "trustees"  (which  term 
includes  executors  and  administrators)  "may  be  allowed 
over  and  above  all  actual  and  necessary  expenses,  such  com* 
pensation  for  their  services  as  may  appear  to  the  Court  to 
be  just  and  reasonable." 

The  "rules  as  to  allowances  on  estates  in  Court"  adopted 
in  1871,  apply  only  to  estates  administered  or  managed  by 
officers  of  the  Court.    While  these  rules  may  be  a  useful 
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guide  in  most  cases,  I  cannot  assent  to  their  being  applied 
to  all  estates ;  because,  first,  the  section  above  referred  to 
requires  that  each  application  shall  be  dealt  with  on  its  mer- 
its; and,  secondly,  because  any  hard  and  fast  scale  must 
result  in  the  allowance  of  compensation  at  one  time  inade- 
quately small,  at  another,  excessively  large ;  and,  in  a  few 
cases,  such  as  would  be  just  and  reasonable.  The  only  ar- 
gument for  the  general  application  of  these  rules  is  that  it 
ia  desirable  that  "trustees"  should  be  aware  in  advance 
what  they  are  to  receive  for  their  services ;  but  they  may 
always  rely  with  confidence  that  the  Court  will  treat  them 
with  justice,  in  proportion  to  the  nature,  value  and  extent 
jot  their  services,  as  section  51  directs.  This  must  not  be 
.construed  as  admitting  that  trustees  are  entitled  as  of  right 
to  any  compensation  whatever. 

Paragraph  3  of  said  rules,  if  it  were  not  restricted  to 
.estates  exceeding  in  value  $10,000,  is  virtually  a  rescript 
of  section  51,  and  it  applies  to  this  estate  the  total  assets  of 
which  are  set  at  $58,816,  and  its  liabilities  at  $22,150.  The 
moneys  dealt  with  by  the  executors  amounted  to  $19,379, 
.and  the  estate  has  necessarily  been  in  their  hands  since  the 
early  part  of  1898. 

The  testator  acted  prudently  in  selecting  these  executors 
whose  services  and  time  are  valuable.  After  reading  the 
.evidence  and  accounts  submitted  and  considering  the  argu- 
ments of  counsel,  I  am  of  opinion  that,  when  the  executors 
shall  have  completely  discharged  their  duties  as  such,  they 
should  be  allowed,  over  and  above  the  expenses  referred  to 
in  section  51,  the  sum  of  $1,450,  which  I  consider  just  and 
reasonable  under  the  circumstances  of  this  case :  such  sum 
to  be  equally  divided  between  them. 
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YOUNG  v.  THE  « SCOTIA" 
Privy  Council.     July  16,  1903 

Salvage — King's  Ship. 

Where  a  ship  is  seized  for  salvage  services,  and  on  the  hearing  of  the  actiou 
it  is  proved  that  the  ship  is  the  property  of  the  Crown. 

Held— On  appeal,  that  the  action  cannot  be  maintained  since  it  is  impossible 
to  contend  that  the  King  can  be  impleaded  iu  his  own  Courts. 

The  plaintiff  who  is  captain  of  the  s.  s.  Fumesia  rendered 
certain  services  to  the  s.  s.  Scotia  in  towing  her  into  the  har- 
bor of  St.  John's.  To  an  action  taken  to  recover  salvage 
the  defendant  pleaded  that  the  ship  was  the  property  of  His 
Majesty.  Issue  was  joined  thereon  and  the  trial  took  place 
before  the  Court  of  Admiralty.  The  judgment  which  was 
reported  on  page  560  of  this  volume  was  given  on  the  26th 
day  of  June  for  the  defendant.  The  plaintiff  thereupon  ap- 
pealed from  the  said  judgment  to  His  Majesty  in  His  Privy 
Council.  There  were  present  at  the  hearing  the  Lord  Chan- 
cellor, Lord  Macnaghten,  Lord  Shand,  Lord  Davey,  Lord 
Robertson,  Lord  Lindley,  Sir  Arthur  Wilson. 

The  judgment  of  the  Judicial  Committee  was  delivered 
by  the 

Lord  Chancellor  : 

This  is  an  appeal  from  a  judgment  of  the  Supreme  Court 
of  Newfoundland  in  a  salvage  suit  in  which  the  S.  S.  Scotia 
was  arrested  for  salvage  services.  The  salvage  services, 
which  will  be  referred  to  hereafter,  were  of  no  ordinary 
character,  but  the  only  question  of  law  before  the  Board  is 
whether  the  vessel  so  arrested  was,  or  was  not,  liable  to 
seizure,  she  being  (as  it  is  alleged)  the  property  of  the 
Crown.  The  Scotia  was  built  for  the  Crown  upon  a  con- 
tract which  is  before  their  Lordships,  and  the  first  piece  of 
evidence  which   (it  is  suggested)  makes  the  ship — at  all 
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events  for  some  period  of  her  existence — not  the  property 
of  the  Crown,  although  she  was  built  for  the  Crown  and 
money  was  paid  for  her  on  behalf  of  the  Crown,  is  that  the 
money  had  not  been  paid  in  its  entirety  at  the  time  when 
this  question  arose.  Their  Lordships  are  not  disposed  to 
give  any  weight  to  that  consideration.  Even  if  the  ship 
was  still  in  the  possession  of  the  builders  and  subject  to  the 
builders'  lien  for  the  unpaid  balance,  that  would  not,  in 
their  Lordships'  opinion,  affect  the  question  arising  on  this 
appeal.  The  seizure  is  intended  to  be  a  preliminary  to  the 
sale  of  the  ship,  and  what  would  be  sold  would  not  be  the 
mere  possession,  but  the  proprietary  right.  If  the  pro- 
prietary right  could  not  be  sold  by  reason  of  the  ship's  be- 
longing to  His  Majesty,  the  question  of  possession  may  be 
passed  by  as  immaterial. 

But  their  Lordships  are  not  disposed  to  take  the  view 
that  there  was  any  such  possession  independent  of  the  pro- 
prietary right  of  the  Crown.  If  there  was  anything  excep- 
tional or  unusual  iu  the  contract,  or  not  in  accord  with  its 
provisions,  that  was  a  question  of  evidence  which  ought  to 
have  been  dealt  with  at  the  trial.  The  natural  presumption 
from  the  contract,  apart  from  any  evidence  to  the  contrary, 
is  that  its  provisions  were  followed.  One  of  these  provi- 
sions was  that  possession  should  be  given  to  the  Crown  im- 
mediately after  the  trial  trip,  if  such  trip  proved  satisfac- 
tory. There  was  an  ancillary  provision  for  the  passage  of 
the  ship  across  the  Atlantic,  which,  however,  was  not  neces- 
sarily to  be  carried  out  by  the  builders,  but  only  if  the 
parties  should  agree  at  the  proper  time,  and  elect  that  that 
should  be  the  mode  of  delivery.  In  that  case,  from  the 
moment  such  delivery  took  place,  the  persons  navigating 
the  ship  and  acting  on  her  behalf,  were  doing  so  as  servants 
or  agents  of  the  Crown.  But  the  possession  would  then  be 
in  the  Crown ;  and  although  their  Lordships  are  not  dis- 
posed to  think  any  different  question  would  arise,  whether 
the  possession  was  in  the  Crown  or  in  the  builders  at  the 
moment,  it  is  as  well  that  that  matter  should  be  cleared  up 
upon  the  evidence  which  is  now  before  their  Lordships. 
Their  Lordships  are  of  opinion  that  the  reasonable  presump- 
tion arising  upon  the  facts  before  them  is  that  the  posses- 
sion was  in  the  Crown  and  not  in  the  builders.  If  the  pro- 
prietary right  was  in  the  Crown,  the  matter  before  their 
Lordships  is  reduced  to  one  of  those  propositions  of  law 
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-which  are  almost  beyond  the  reach  of  argument.  The  ques- 
tion has  been  discussed  in  the  Courts  for  a  very  long  period, 
and  after  the  catena  of  authorities  that  have  been  brought 
before  their  Lordships,  it  is  vain  to  argue  that,  where  the 
property  belongs  to  the  Crown  the  Crown  can  be  impleaded, 
whether  in  this  form  or  in  any  other  form.  Where  you  are 
•dealing  with  an  action  in  rem  for  salvage,  the  particular 
form  of  procedure  which  is  adopted  in  the  seizure  of  the 
vessel  is  only  one  mode  of  impleading  the  owner,  and  if  the 
.owner  is  the  King,  the  action  cannot  be  maintained,  since  it 
is  impossible  to  contend  that  the  King  can  be  impleaded  in 
his  own  Courts.  The  only  mode  in  which  an  application 
.can  be  made  to  the  Crown  in  respect  of  contractual  rights 
is  that  which  is  provided  by  statute  This  is  not  one  of 
the  cases  so  provided  for,  and  it  is,  therefore,  impossible  to 
maintain  that  the  power  of  seizing  a  vessel  belonging  to  the 
-Crown  can  be  exercised  as  against  the  Crown. 

It  is,  however,  suggested  that,  although  (speakiug  in  the 
widest  sense)  the  Crown  cannot  be  impleaded,  this  particu- 
lar vessel,  under  the  circumstances  of  its  employment,  was 
not,  strictly  speaking,  a  vessel  belonging  to  the  Crown.  In 
support  of  this  proposition  counsel  for  the  appellant  cited 
the  case  of  "The  Cybelc,"  (2  P.  D.  224;  3  P.  D.  8).  Their 
Lordships  think  that  it  is  quite  possible  to  defend  that  case 
on  the  ground  suggested  in  the  course  of  the  argument, 
namely,  that  in  taking  care  of  the  harbour  of  Samsgate,  the 
Board  of  Trade,  to  whom  that  harbour  with  all  its  incidents 
had  been  transferred,  was  not,  strictly  speaking,  acting  as  a 
•Government  Department,  but  in  the  character  of  trustees 
of  a  particular  trust.  But  unless  "The  Cybele"  is  defensi- 
ble on  that  ground,  it  is  not  a  case  that  their  Lordships 
would  be  disposed  to  follow. 

It  is  then  suggested  that  the  particular  use  for  which  the 
Scotia  was  to  be  employed — viz ,  as  a  ferry-boat  to  connect 
one  part  of  a  railway  owned  by  the  Government  of  Canada 
with  another — although  forming,  in  a  general  sense,  part  of 
Government  administration,  yet  was  not  sufficient  to  vest 
the  property  in  the  Crown.  Having  regard  to  the  various 
Acts  of  Parliament  which  were  cited  by  counsel,  their 
Lordships  are  satisfied  that  the  land  in  question,  including 
the  railway,  belonged  to  His  Majesty.  The  case  falls,  there- 
fore, within  the  general  proposition  that  the  Crown  cannot 
be  impleaded  in  its  own  Courts,  and  the  action  must  fail. 
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Their  Lordships  are  accordingly  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  affirmed. 

Sir  Robert  Beid,  on  behalf  of  the  Appellant,  has  pointed 
out  with  great  force  the  extraordinary  condition  of  things 
which  would  arise  if  the  services  which  were  rendered  by 
the  Furnesia,  and  which  were  undoubtedly  of  the  greatest 
value,  were  not  to  receive  their  appropriate  reward.    No 
objection  can  properly  be  taken  to  the  defence  to  this  action. 
It  is  the  duty  of  those  who  represent  the  Crown  to  place  the 
privileges  of  the  Crown  very  definitely  before  the  Courts, 
and  if  the  claim  in  the  present  case  had  been  allowed  to 
pass  without  the  protest  which  has  been  made  on  behalf  of 
the  Crown,  the  case  would  undoubtedly  have  been  quoted, 
and  perhaps  acted  upon,  in  circumstances  where  it  would 
not  have  been  so  appropriate  to  give  a  reward  as  in  this  in- 
stance.   No  observation  can,  therefore,  be  properly  directed 
against  those  responsible  for  advising  the  Government  to 
resist  the  present  claim  in  the  form  in  which  it  was  made. 
The  moment  the  vessel  reached  St.  John's  she  was  arrested 
for  salvage,  and.  without  attributing  blame  to  anybody,  it  is 
impossible  to  say  it  was  wrong  either  for  those  who  had 
rendered  services  to  seek  to  obtain  salvage  by  the  appro- 
priate method,  or  for  those  who  were  advising  the  Crown  to 
resist  a  claim  which  it  was  thought  might  be  made  a  prece- 
dent.    Having,  however,  said  this  much,  their  Lordships- 
desire  to  call  the  attention  of  the  Canadian  Government  to 
the  condition  of  things  which  this  case  discloses,  and  to  the 
most  unfortunate  results  which  would  ensue  if  the  refusal- 
to  compensate  those  who  rendered  the  services  were  per- 
sisted in.     Nothing  could  be  more  pitiable  than  the  condi- 
tion of  the  vessel  as  described,  not  by  the  parties  them- 
selves, but  by  the  learned  Judges  of  the  Supreme  Court, 
who  nevertheless  felt  compelled  to  adjudicate  in  favour  of 
the  Crown.     "  It  must  be  admitted,"  they  say,  "  that  an 
"ordinary  steamship,  not  fitted  with  towing  appliances,  with 
'•  another  ship  in  tow,  is  at  considerable  risk  if  she  is  sud- 
"  deuly  compelled  to  slow  down  on  meeting  an  iceberg  or  an 
*'  approaching  ship,  especially  in  such  foggy  weather  as  pre- 
vailed on  the  night  of  the  19th.     Those  experienced  in- 
"  maritime  affairs  will  appreciate  the  risk  to  a  large  steamer 
"  with  another  large  steamship  in  tow  in  mid-ocean,  in  the 
"absence  of   those   towing  appliances   which  in  tugs  and 
"  other  vessels  specially  equipped  for  such  purposes  enable- 
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"the  latter  to  manoeuvre  easily  at  all  times  when  meeting 
"  approaching  ships  or  obstacles  to  navigation.  The  Furneria 
"  was  enabled  to  steam  from  three  to  seven  knots,  according 
"  to  the  weather,  while  she  had  the  Scotia  in  tow,  and  in 
"about  27  hours  reached  St.  John's  in  safety,  whence,  after 
"  a  delay  of  a  few  hours,  she  proceeded  on  her  voyage  to 
"New  York.     .     .  We  have  no  doubt  that  the  ser- 

"  vices  rendered  by  the  plaintiff  to  the  defendant  were  of  a 
"  meritorious  character  and  worthy  of  recompense  upon  a? 
"  liberal  a  scale  as  could  be  awarded  by  this  Court  in  the 
"  event  of  its  being  subsequently  held  that  the  plaintiff  is 
"  entitled  to  recover  against  the  defendant  ship  in  this  ac- 
'-  tion.  The  Scotia  was  undoubtedly  in  an  extremely  dange- 
"  rous  position  at  the  time  the  Furnesia  came  up  with  her. 
"  It  was  a  season  of  the  year  when  strong  equinoctial  gales 
"  usually  prevail  in  these  latitudes ;  she  was  without  coal  for 
*'  her  engines,  and  had  only  about  24  hours'  coal  for  steer- 
"  ing  purposes ;  and  had  actually  burnt  all,  or  nearly  all,  the 
"  available  woodwork  about  the  ship,  such  as  wooden  bul- 
warks and  the  woodwork  specially  built  at  her  bow  and 
" stern.  {The  Scotia  is  a  ship  built  open  at  the  bow  and 
"stern  for  railway  ferry  purposes,  and  but  for  the  woodwork 
"  specially  built  for  the  voyage  she  would  be  completely  un- 
"  protected  from  the  water  sweeping  her  'tween  decks  in  a 
"heavy  sea.)  She  would  have  become  unmanageable  when 
"  her  fuel  for  steering  purposes  was  exhausted.  She  was 
"  short  of  provisions,  and  was  on  the  northern  edge  of  the 
" '  northern  lane '  of  ocean  traffic,  and  must  have  soon  drif- 
"  ted,  with  the  then  prevailing  winds,  further  to  the  north, 
"and  her  chances  of  assistance  would  become  therefore  less 
"  and  less  daily.  Her  means  of  signalling  passing  ships  were 
"  evidently  very  defective.  Two  steamers  had  already  passed 
"  without  seeing  her  distress  signals,  which  can  only  be  ac- 
•*  counted  for  by  the  fact  that  she  had  no  means  by  masts 
"  or  poles,  of  hoisting  these  signals  to  an  altitude  sufficiently 
"  high  to  attract  passing  ships  distant  over  two  miles  Alto- 
"  gether  she  seems  to  have  been  in  a  more  helpless  condition 
"  than  an  ordinary  broken-down  steamer  would  be  in  mid- 
*'  ocean.  The  services  rendered  were  timely,  and,  though 
*'  not  performed  with  extra  hazardous  risk  to  life  or  property, 
"  there  was  some  considerable  risk  and  danger ;  first,  in  get- 
*'  ting  the  towing  hawser  on  board  by  the  officer  and  crew 
"  of  the  Furnesia,  and  subsequently  in  the  performance  of 
42 
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"  the  work  of  towing.  The  Furnesia  bad  on  board  a  large 
u  crew,  a  valuable  cargo,  and  a  large  number  of  passengers, 
"  and  in  addition  to  the  risk  to  his  ship  in  the  performance 
"  of  his  undertaking  there  was  the  danger  to  his  passengers 
"  and  cargo,  and  the  responsibility  to  his  owners  and  others 
"for  the  voluntary  adoption  of  a  contract  (?)  under  such 
"dangerous  circumstances,  and  involving  deviation  and  de- 
"  lay.  These  are  elements,  in  addition  to  others,  which  must 
*•'  weigh  with  the  Court  in  deciding  upon  the  amount  of  com- 
"  pensation  to  be  awarded  for  salvage  services." 

Their  Lordsbips  cannot  forbear  from  expressing  their 
hearty  concurrence  with  the  view  of  the  Supreme  Court  as 
to  the  meritorious  nature  of  the  services  rendered,  and  they 
also  concur  in  the  very  cogent  observation  with  which  Sir 
Robert  Beid  concluded.  He  pointed  out  that  no  question 
can  possibly  be  raised  in  this  case  which  would  entitle  the 
policy  holder  to  compensation.  If,  therefore,  the  refusal  to 
make  compensation  is  insisted  on, — properly  enough  insis- 
ted on,  in  the  first  instance,  as  a  matter  of  right  against  the 
Crown — and  if  it  comes  to  be  thought  that  the  Government 
will  not  feel  called  upon  to  pay  compensation  in  any  cir- 
cumstances, not  even  in  such  circumstances  as  the  present — 
in  which  their  Lordships  are  sure  that  a  foreign  Government 
would  feel  called  upon  to  pay  compensation — what  would  be 
the  result  ?  As  Sir  Robert  Reid  most  justly  said,  the  result 
would  be  to  warn  everybody  not  to  assist  a  ship  belonging 
to  His  Majesty  in  however  great  distress  she  might  be,  and 
thereby  incur  any  risk,  because  any  claim  for  services  would 
be  met  by  the  technical  objection — in  that  respect  it  would 
be  a  technical  objection — that  no  one  is  entitled,  as  a  matter 
of  right,  to  recover  salvage  from  the  Crown.  While,  there- 
fore, on  the  one  hand  their  Lordships  think  that  it  was  quite 
right  to  raise  the  question  of  the  Crown's  privilege  in  this 
ease,  they  would  deeply  lament  to  learn  that  the  Canadian 
Government,  when  the  circumstances  are  brought  to  their 
attention,  refused  to  give  effect  to  the  hearty  recommen- 
dation of  the  Court  below,  which  their  Lordships  desire  em- 
phatically to  endorse  and  to  repeat. 

Their  Lordships  will  humbly  advise  His  Majesty  to  dis- 
miss the  Appeal.  As  the  Respondents  do  not  ask  for  costs, 
there  will  be  no  Order  as  to  the  costs  of  the  Appeal. 
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License  to  cut  timber — License  amounting  to  demise  of  land. 

A  license  to  cnt  timber  on  land  whereby  exclusive  possession  of  the  land  in 
conferred  upon  the  licensee  amounts  to  a  demise  of  the  land  althtngh  there 
may  be  restrictions  in  respect  of  the  purposes  for  which  the  land  may  be 
used. 

This  is  an  appeal  from  the  judgment  of  the  Court  repor- 
ted on  p.  454  of  this  volume,  which  confirms  the  judgment 
of  Morison,  J.,  reported  on  p.  390.  The  appeal  was  heard 
by  Lord  Macnaghten,  Lord  Davey,  Lord  Lindley,  and  Sir 
Arthur  Wilson.  The  judgment  of  the  Judicial  Committee 
was  delivered  by 

Lord  Davey  : 

In  the  year  1898  the  appellants  and  the  respondent  Phil- 
lips respectively  applied  to  the  Governor  in  Council  of  the 
Colony  of  Newfoundland  for  licenses  to  cut  timber  on  cer- 
tain blocks  of  timber  land  near  the  Main  River  flowing  into 
Gander  Lake  in  that  Colony  The  respondent  Phillips  is 
hereafter  referred  to  as  the  respondent. 

The  practice  appears  to  be  for  such  applications  to  be  first 
considered  in  the  Colonial  Secretary's  office,  and  if  they  are 
approved,  a  notification  is  sent  to  the  Minister  of  Agricul- 
ture and  Mines  from  whose  office  the  licenses  are  then 
issued.  On  the  16th  of  November,  1898,  the  Deputy-Colo- 
nial Secretary  wrote  a  letter  of  that  date  to  the  Minister  of 
Agriculture  and  Mines  enclosing  four  licenses  to  cut  timber 
which  (he  stated)  had  been  approved  by  His  Excellency  the 
Governor  and  which  had  been  granted  to  the  following  per* 
sons,  viz ,  to  the  respondent  two  blocks,  one  of  which  is  the 
area  in  question  in  this  litigation,  and  to  the  appellants  two 
other  blocks. 

The  respondent's  agent  was  informed  by  the  Colonial 
Secretary  on  the  15th  November,  1898,  that  the  grants  to 
him  had  been  passed,  but  no  license  was  issued  until  the 
20th  January,  1899. 

On  the  17th  October,  1898,  the  appellants,  without  any 
title  to  do  so,  but  (as  stated  in  their  case)  "  expecting  and 
believing"  that  their  application  would  be  granted  by  the 
Government,  commenced  cutting  timber  on  land  which  was 
comprised  in  the  license  afterwards  granted  to  the  respon- 
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dent,  and  they  continued  such  cutting,  notwithstanding  a 
formal  notice  from  the  respondent,  uutil  the  23rd  of  Jan., 
1899.  At  that  date  the  timber  which  had  been  cut  by  the 
appellants  either  lay  on  the  ground  or  was  piled  on  the  land 
near  the  river.  None  of  it  was  removed  until  after  the 
23rd  January. 

The  respondent's  license,  which  was  dated  the  20th  Jan., 
1899,  was  granted  under  the  Great  Seal  of  the  Colony,  in 
pursuance  of  section  51  of  chapter  13  of  the  Consolidated 
Statutes  of  Newfoundland  (Second  Series).  The  Crown 
thereby  "licensed"  to  the  respondent,  his  executors,  admin- 
istrators and  assigns,  all  that  tract,  piece  or  parcel  of  land 
particularly  described,  to  hold  for  the  purpose  aforesaid  (it, 
for  cutting  the  timber  thereon),  for  the  term  of  twenty-one 
years  from  the  date  of  the  license,  at  an  annual  rental  of 
ninety-six  dollars,  and  the  payment  of  a  bonus  of  forty 
dollars  on  execution.  There  was  a  proviso  that  persons 
might  at  all  times  make  and  use  roads  upon  and  travel  over 
the  ground  licensed,  and  that  nothing  therein  contained 
should  prevent  any  person  taking  standing  timber  without 
compensation  to  be  used  for  certain  public  works  by  the 
Government,  the  authority  of  the  Surveyor  General  being 
first  obtained,  and  that  persons  settling  by  lawful  authority 
within  the  ground  licensed  should  not  be  interrupted  in 
clearing  and  cultivation  by  the  licensee. 

The  appellants  contended  that  this  instrument  conferred 
only  a  license  to  cut  timber  and  carry  it  away,  and  did  not 
give  the  respondent  any  right  of  occupation  or  interest  in 
the  land  itself.  Having  regard  to  the  provisions  of  the  Act 
under  the  powers  of  which  it  was  executed  and  to  the  lan- 
guage of  the  document  itself,  their  Lordships  cannot  adopt 
this  view  of  the  construction  or  effect  of  it.  In  the  so- 
called  license  itself  it  is  called  indifferently  a  license  and  a 
demise,  but  in  the  Act  it  is  spoken  of  as  a  lease,  and  the 
holder  of  it  is  described  as  a  lessee.  It  is  not,  however,  a 
question  of  words,  but  of  substance.  If  the  effect  of  the 
instrument  is  to  give  the  holder  an  exclusive  right  of  occu- 
pation of  the  land,  though  subject  to  certain  reservations  or 
to  a  restriction  of  the  purposes  for  which  it  may  be  used,  it 
is  in  law  a  demise  of  the  land  itself.  By  sub-section  (7)  of 
section  51  of  the  Act  it  is  enacted  that  the  lease  shall  vest 
in  the  lessee  the  right  to  take  and  keep  exclusive  possession 
of  the  lands  described  therein,  subject  to  the  conditions  in 
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the  Act  provided  or  referred  to,  and  the  lessee  is  empowered 
(amongst  other  things)  to  bring  any  actions  or  suits  against 
any  party  unlawfully  in  possession  of  any  land  so  leased, 
and  to  prosecute  all  trespassers  thereon.  The  operative  part 
and  habendum  in  the  license  is  framed  in  apt  language  to 
carry  out  the  intention  so  expressed  in  the  Act  And  their 
Lordships  have  no  doubt  that  the  effect  of  the  so-called 
license  was  to  confer  a  title  to  the  land  itself  on  the  res- 
pondent. 

Subsequently  to  the  23rd  January,  1899,  the  appellants 
proceeded  to  remove  the  logs  which  they  had  cut  before 
that  date.  On  the  20th  June,  1899,  the  respondent  com- 
menced an  action  against  the  appellants.  In  the  statement 
of  claim  it  is  alleged :  (1)  that  the  appellants,  on  the  20th 
.January,  1899,  and  divers  other  days,  wrongfully  entered  on 
the  respondent's  land  and  cut  down  respondent's  trees ;  (2) 
that  the  appellants  detained  from  the  respondent  the  respon- 
dent's goods  and  chattels  (that  is  to  say)  15,500  logs,  and 
the  respondent  claimed  a  return  of  the  said  goods  and  chat- 
tels or  their  value,  and  by  the  third  paragraph  the  respon- 
dent claimed  an  injunction.  The  defence  was  a  traverse  of 
the  allegations  in  paragraphs  1  and  2.  This  defence  was, 
.after  trial,  amended  by  adding  specific  allegations  that  the 
land  described  was  not  the  respondent's  land,  that  the  trees 
stated  to  have  been  cut  down  were  not  the  respondent's 
trees,  and  the  logs  stated  to  have  been  detained  were  not 
the  respondent's  logs. 

The  action  was  tried  before  Mr.  Justice  Morison,  and  by 
his  judgment,  dated  the  27th  of  August,  1900,  it  was  ad- 
judged that  the  respondent  should  recover  from  the  appel- 
lants 521,979  feet  of  lumber,  then  piled  in  the  appellants* 
mill,  or  $3,132  their  value,  and  $468  for  other  lumber,  and 
$400  damages  and  costs,  and  that  a  sum  of  $1,174.50  (which 
the  respondent  had  agreed  to  pay  to  the  appellant's  for  saw- 
ing the  logs  after  the  date  of  an  interlocutory  injunction), 
be  set  off  against  the  damages  and  costs. 

There  was  an  appeal  from  this  judgment,  which,  by  an 
order  dated  tbe  2nd  April,  1901,  was  ordered  to  be  dismissed 
<vith  costs.    The  present  appeal  is  from  the  latter  order. 

The  first  and  principal  point  taken  for  the  appellant's  at 
their  Lordships'  bar  was  that  the  logs,  having  been  cut 
before  the  date  of  the  commencement  of  the  respondent's 
title,  did  not  vest  in,  and  were  not  the  property  of,  the  res- 
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pondent.  It  was  also  contended  that  at  any  rate  an  altera- 
tion should  be  made  in  the  details  of  the  judgment. 

An  endeavour  was  made  by  the  learned  counsel  for  the 
appellants  to  restrict  the  second  paragraph  of  the  statement 
of  claim  to  logs  cut  after  the  20th  January,  1899.  Their 
Lordships  cannot  accept  this  narrow  construction  of  the 
statement  of  claim,  and  they  think  that  the  action  was  in 
substance  for  trespassing  on  the  respondent's  lands,  and  for 
detinue  of  the  logs  removed  from  his  lands  after  the  20th 
January,  1899  The  action  was,  in  fact,  so  treated  by  the 
learned  Judge  at  the  trial.  It  was  then  said  that  at  any 
rate  the  logs  were,  as  between  the  respondent  and  the 
Grown,  the  property  of  the  Crown. 

The  answer  to  this  argument  is  that  the  appellants  were 
wrong-doers  in  every  step  of  their  proceedings.  There  is 
not  a  hint  in  either  the  pleadings  or  the  evidence  of  any 
title  in  the  appellants  to  cut  the  trees.  Indeed,  any  such 
title  is  negatived  by  their  own  statement  in  their  case  that 
they  acted  in  expectation  only  that  they  would  afterwards 
acquire  a  title,  and  by  the  evidence  of  Mr.  Mews,  the  De- 
puty Colonial  Secretary.  And  their  Lordships  cannot  listen 
to  the  suggestion  of  counsel  that  the  appellants  may  have 
had  a  license  from  the  Crown  The  appellants  were  wrong- 
doers in  entering  on  the  lands  of  the  respondent  for  the 
purpose  of  removing  the  logs,  and  also  in  removing  the  logs 
which  were  certainly  not  their  property. 

The  respondent,  on  the  other  hand,  was,  iu  their  Lord- 
ships' opinion,  lessee  and  occupier  of  the  lands,  and,  as  such, 
had  lawful  possession  of  the  logs  which  were  on  the  land 
It  is  a  well-established  principle  in  English  law  that  pos- 
session is  good  against  a  wrong-doer  and  the  latter  cannot 
set  up  a  jus  tertii  unless  he  claims  under  it  This  question 
has  been  exhaustively  discussed  by  the  present  Master  of 
the  Rolls  in  the  recent  case  of  The  Winkfidd,  in  1902.  Prob. 
D.  42.  In  Jeffries  v.  Great  Western  Railway  Company,  Lord 
Campbell  is  reported  to  have  said :  "  I  am  of  opinion  that 
"  the  law  is  that  a  person  possessed  of  goods  as  his  property 
"  has  a  good  title  as  against  every  stranger,  and  that  one 
"  who  takes  them  from  him  having  no  title  in  himself  is  a 
"wrong-doer,  atid  cannot  defend  himself  by  showing  that 
"  there  was  title  in  some  third  person,  for  against  a  wrong- 
"  doer  possession  is  title,"  The  Master  of  the  Bolls,  after 
quoting  this  passage,  continue* :  *'  Therefore,  it  fe  not  opea 


PHILLIPS  v.  GLENWOOD  LUMBER  00.         xi 

"  to  the  defendant,  being  a  wrong-doer,  to  inquire  into  the 
"  nature  or  limitation  of  the  possessor's  right,  and  unless  it 
"  is  competent  for  him  to  do  so  the  question  of  his  relation 
"  to,  or  liability  towards,  the  true  owner  cannot  come  into 
"  the  discussion  at  all,  and,  therefore,  as  between  those  two 
"  parties,  full  damages  have  to  be  paid  without  any  further 
"inquiry."  Their  Lordships  do  not  consider  it  necessary  to 
refer  at  any  greater  length  to  the  reasoning  and  authorities 
by  which  the  Master  of  the  Soils  supports  this  conclusion, 
and  are  content  to  express  their  entire  concurrence  in  it 

The  learned  counsel  for  the  appellants  recently  moved 
before  their  Lordships  for  leave  to  make  a  further  statement 
as  to  matters  which,  he  said,  had  not  been  considered  iii  the 
argument.  The  application  was  unusual,  but  their  Lord- 
ships thought  it  better  to  hear  the  motion.  Attention  was 
then  drawn  Lo  the  statement  in  the  judgment  of  the  learned 
Judge  as  to  the  agreement  of  the  7th  September,  1899,  en- 
tered into  between  the  parties  in  the  course  of  the  litigation. 
The  agreement  itself  is  not  in  the  record  and  is  not  referred 
to  in  the  appellants'  case,  and  it  was  obviously  not  intended 
to  be  relied  on  in  support  of  their  appeal.  Nor  does  it  ap- 
pear to  their  Lordships  to  give  them  any  assistance.  The 
words  used  by  the  learned  Judge,  of  course,  mean  the  pro- 
perty of  the  plaintifis  as  between  the  parties  to  the  action, 
and  there  is  no  evidence  of  any  intention  to  vary  the  rights 
of  the  parties  or  to  determine  the  rights  of  third  persons 
who  were  not  parties  to  the  action* 

These  considerations  dispose  of  the  appellants'  principal 
point,  and  it  is  unnecessary  for  their  Lordships  to  discuss 
the  opinion  expressed  by  Mr.  Justice  Morison  that  the  com- 
munication to  the  respondent  that  his  application  for  a 
license  had  been  granted  would  give  him  as  from  that  date 
a  good  title  to  the  logs,  although  the  license  was  not  com* 
pleted  until  a  later  date. 

The  appellants'  point  on  the  form  of  the  judgment  is  that 
the  learned  Judge  should  have  allowed  them  as  against  the 
respondent  the  expenses  of  cutting  the  trees  and  floating  the 
logs  down  the  river,  as  well  as  the  expenses  of  sawing  and 
piling.  The  latter  expenses  were  allowed  by  arrangement 
between  the  parties.  There  was  no  arrangement  as  to  the 
former.  Their  Lorddhips  think  that  the  judgment  is  in  the 
form  usual  in  actions  for  detinue,  and  it  would  not  be  right 
to  impose  on  the  respondent  the  obligation  of  paying  the 
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appellants  the  expenses  of  their  wrongful  acts  as  a  condi- 
tion of  recovering  what  must  be  considered  in  this  action  as 
his  property,  although  such  expenses  might  properly,  bat 
would  not  necessarily,  be  taken  into  account  in  estimating 
the  alternative  damages. 

Their  Lordships  will  humbly  advise  His  Majesty  that  the 
appeal  be  dismissed,  and  the  appellants  will  pay  the  costs  of 
it,  including  the  costs  of  the  motion  made  by  Sir  James 
Winter  subsequent  to  the  hearing. 


MONROE,  Resp.;  McNEIL,  Apr 
Pmvy  Council.    May  14, 1904. 

Partnership— Death  of  Partner— WW— Bequest  of  Shares. 

A  testator  who  in  his  lifetime  wu  a  member  of  a  partnership  firm  and  a 
shareholder  in  a  company,  died,  and  by  bis  will  bequeathed  the  shares  te 
his  brother.  In  an  action  by  the  legatee  against  the  executors  of  the  vrisl 
and  the  surviving  partner  for  the  shares, 

I/eld— That  the  shares  which  were  standing  in  the  name  of  the  deceased  be- 
longed to  him  absolutely  subject. to  his  partnership  obligations  to  his  part- 
ner and  to  the  claims  of  his  creditors,  and  that  when  the  partnership  obli- 
gations were  satisfied  and  the  claims  of  the  creditors  discharged,  the  shares 
became  available  for  the  bequest  in  favor  of  the  plaintiff. 

This  is  an  appeal  from  the  judgment  of  the  Court  repor- 
ted on  p.  645  of  this  vol.  The  appeal  was  heard  by  Lord 
Macnaghton,  Lord  Davey,  Lord  Lindley,  and  Sir  Arthur 
Wilson.  The  judgment  of  the  Judicial  Committee  was  de- 
livered by 

Lord  Macnauhtkn  : 

The  actioti  which  has  given  rise  to  this  appeal  was  brought 
by  the  respondent,  James  Harvey  Monroe,  to  recover  certain 
fully  paid  shares  in  the  Colonial  Cordage  Company.  Limited, 
as  having  been  specifically  bequeathed  to  him  by  the  will  of 
his  brother,  Moses  Monroe. 

The  bequest  was  in  the  following  terms : — "  I  give  and 
"bequeath  to  my  brother,  James  Harvey  Monroe,  all  the 
"  shares  I  may  possess  at  the  time  of  my  demise  in  the 
"  Colonial  Cordage  Company,  Limited,  on  condition  that  be 
"do  to  the  satisfaction  of  the  other  executors  and  of  my 
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M  wife,  Jessie  Gordon  Monroe  (born  McMurdo),  relieve  my 
"  executors  and  my  estate  of  and  from  any  and  all  liability 
"  for  or  on  account  of  any  security  upon  or  under  which  I 
"am  or  may  be  or  become  in  any  way  liable  for  or  on  ac- 
M  count  of  the  said  Company  to  my  brother  John  Monroe/' 

The  testator  died  on  the  19th  of  May,  1895.  His  will 
was  made  on  the  16th  of  July,  1887.  It  was  confirmed  by 
a  codicil  dated  the  day  before  his  death,  by  which  the  first 
three  appellants  were  appointed  executors  in  lieu  of  those 
named  in  the  will. 

With  the  exception  of  a  policy  of  insurance  for  $10,000 
and  some  personal  effects,  the  whole  of  the  testator's  estate 
At  the  date  of  his  will  and  at  the  date  of  his  death  was  em- 
barked in  the  business  of  a  general  merchant  carried  on 
under  the  style  or  firm  of  "M.  Monroe."  The  business 
originally  belonged  to  the  testator.  In  1883  he  took  the 
.appellant,  Robert  K.  Bishop,  into  partnership.  On  the  16th 
-of  July,  1887,  the  day  of  the  date  of  the  will,  the  testator 
and  Bishop  entered  iuto  articles  of  partnership  for  ten  years. 
The  testator  was  to  be  credited  with  four  shares  and  Bishop 
with  one  share  in  the  partnership  stock.  In  the  event  of 
the  death  or  retirement  of  either  partner  before  the  expira- 
tion of  the  partnership  term  all  the  property  of  the  part- 
nership was  to  become  the  sole  property  of  the  testator  or 
ilia  personal  representatives  on  payment  out  of  the  value  of 
Bishop's  share*  Part  of  the  partnership  assets  consisted  of 
130  shares,  fully  paid,  in  the  Colonial  Cordage  Company, 
which  were  standing  in  the  testator's  name  at  the  date  of 
iris  will  and  at  the  date  of  his  death.  These  130  shares 
-were  the  subject-matter  of  the  plaintiff's  claim,  as  presented 
to  the  Court  at  the  hearing  of  the  action. 

In  the  latter  part  of  1894  there  was  a  commercial  panic 
in  Newfoundland.  The  leading  banks  stopped  payment  and 
property  of  every  kind  was  greatly  depreciated.  The  firm 
-of  M.  Monroe,  though  its  assets  were  still  worth  more  than 
twenty  shillings  in  the  pound,  was  unable  to  meet  its  cur- 
■rent  engagements.  So  the  partners  executed  an  assignment 
4»  the  appellant,  Alfred  G.  Smith,  in  trust  for  their  credi- 
tors, and  the  creditors  shortly  afterwards  agreed  to  accept 
payment  by  instalments  spread  over  a  considerable  period, 
the  business  of  the  firm  being  carried  on  by  the  partners  as 
before.  After  the  testator's  death  the  business  was  con- 
tinued by  Bishop,  and  the  liabilities  of  the  firm  to  the  credi- 
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tors  were  duly  met  as  they  matured.  Bishop  associated  with 
himself  in  the  business  the  appellant,  Walter  S.  Monroe, 
who  was  a  nephew  of  the  testator ;  and  the  two  other  exe- 
cutors., McNeil  and  Pitts,  and  the  appellant,  Jessie  Gordon 
Monroe,  the  residuary  legatee  under  the  will,  assigned  to- 
Bishop  and  Walter  S.  Monroe  all  the  partnership  assets,, 
ignoring  altogether  the  plaintiff's  claim  under  the  bequest 
in  his  favour. 

When  the  plaintiff  brought  this  action  to  enforce  his 
cl.iim  it  was  resisted  on  various  grounds,  but  ultimately  a 
reference  was  made  to  the  Master,  who  was  directed  to  take 
the  usual  accounts  of  the  testator's  estate  and  of  the  deal- 
ings between  the  partners  in  the  firm  of  M.  Monroe,  and  to 
inquire  particularly  as  to  the  shares  which  were  the  subject- 
matter  of  the  action.  The  accounts  were  duly  taken  and 
the  Master  reported  that  the  estate  was  sufficient  "  to  leave 
"the  shares  in  question  available  for  the  bequest  to  the 
"plaintiff." 

A  further  enquiry  was  afterwards  directed  in  reference  to 
the  condition  attached  to  the  bequest.  The  Master  reported 
that  the  plaintiff  had,  to  the  satisfaction  of  the  executors  of 
the  late  Moses  Monroe  and  of  his  widow,  Jessie  Gordon 
Monroe,  relieved  the  said  executors  and  the  estate  of  the 
said  Moses  Monroe  of  and  from  any  and  all  liability  for  or 
on  account  of  any  security  upon  or  under  which  the  said 
Moses  Monroe  was  or  became  in  any  way  liable  for  or  on 
account  of  the  Colonial  Cordage  Company  to  his  brother  the 
late  John  Monroe. 

On  the  15th  of  March,  1902,  the  plaintiff  moved  that  the 
two  reports  of  the  Master  be  confirmed,  and  applied  far 
judgment.  The  learned  counsel  for  the  defendants  consented 
to  the  confirmation  of  both  reports,  and  thereupon  judgment 
was  given  for  the  plaintiff  for  the  130  shares  with  costs. 

From  this  judgment  the  present  appeal  is  brought  It  is 
not  easy  to  discover  any  ground  for  the  appeal.  The  judg- 
ment was  a  matter  of  course,  founded  as  it  was  on  the  Ha- 
ter's reports,  which  were  confirmed  by  consent.  It  was, 
indeed,  suggested  by  the  learned  counsel  for  the  appellants 
that  the  testator  was  not  possessed  ef  any  shares  in  the 
Colonial  Cordage  Company  at  the  time  of  his  death  because 
he  had  not  complete  dominion  over  the  only  abates  be  had 
in  the  company.  But  these  130  shakes  were  standing  in  Ub 
name  and  they  belonged  to  him  absolutely,  aabject  ealy  to- 
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his  partnership  obligations  to  Bishop  and  to  the  rights  of 
creditors  under  the  assignment  to  Smith  and  the  subsequent 
arrangement  When  once  all  partnership  obligations  were 
satisfied  or  the  executors  were  in  a  position  to  satisfy  them, 
and  the  claims  of  the  creditors  were  completely  discharged, 
the  shares  became  available  for  the  bequest  in  favour  of  the 
plaintiff. 

Their  lordships  will,  therefore,  humbly  advise  His  Majesty 
that  the  appeal  should  be  dismissed. 

The  appellants  will  pay  the  costs  of  the  appeal. 


NEWFOUNDLAND.  STEAM  WHALING  CO.,  App.; 
GOVEENMENT  OF  NFLD.,  Rksp. 

Privy  Council.    June  7, 1904. 

Whaling  Industry  Act,  1002— Receipt— License. 

A  receipt  for  a license  fee  payable  tinder  the  Whaling  Industry  Act,  1902, 
and  signed  by  the  Minister  of  Marine  and  Fisheries,  is  not  the  equivalent 
of  an  actual  license  which  must  be  granted  by  the  Governor  in  Council ; 
and  when  the  actual  license  which  is  expressed  to  supersede  the  receipt  is 
for  a  narrower  area  than  that  which  is  specified  in  the  application,  there  is 
no  obligation  on  the  Government  and  no  implied  contract  to  grant  a  license 
co-extensive  with  the  application. 

This  is  an  appeal  from  the  judgment  of  the  Court  reported 
on  p.  608  of  this  volume.  There  were  present  at  the  hear- 
ing before  the  Judicial  Committee:  the  Lord  Chancellor, 
Lord  Lindley,  Lord  Kinross,  and  Sir  Arthur  Wilson.  The 
judgment  of  the  Judicial  Committee  was  delivered  by 

Sir  Arthur  Wilson  : 

Ths  Act  to  regulate  the  whaling  industry  was  passed  on 
the  22nd  April,  1902,  and  came  into  operation  the  same  day. 
It  made  it  illegal  for  any  person  to  engage  in  the  whaling 
industry,  or  in  the  manufacture  therefrom,  without  a  license 
to  be  granted  and  issued  as  provided  by  the  Act,  subject  to 
penalties  recoverable  by  an  informer.  Section  2  required 
persons  intending  to  apply  for  a  license  to  publish  notices 
specifying,  amongst  other  things,  the  area  in  respect  of 
which  it  is  to  be  applied  for,  and  the  intended  site  of  the 
factory. 


*vi      NFLD   S.  W.  CO.  v.  THE  GOVERNMENT. 

Section  3  empowers  the  Governor  in  Council  to  issue  li- 
censes ;  and  (1)  no  license  can  be  issued  until  the  site  of  the 
factory  shall  have  been  approved  by  the  Governor  in  Coun- 
cil, and  such  site  must  not  be  within  fifty  miles  of  another 
factory ;  and  (2)  the  license  must  define  the  area  to  which 
it  is  to  apply,  and  within  which  no  other  factory  can  be 
erected.  It  must  also  describe  the  site  of  the  factory  sanc- 
tioned. 

Section  7  imposes  an  anuual  duty  of  1,500  dollars  on  each 
license.  Section  8  provides  for  the  forfeiture  of  licenses  for 
breach  of  their  conditions.  Section  18  deals  specially  with 
the  case  of  factories  at  work  or  in  course  of  erection  at  the 
time  of  the  passing  of  the  Act.  Licenses  to  such  factories 
are  subject  to  the  same  rules  as  those  applicable  to  new  fac- 
tories, except  those  relating  to  the  publication  of  notice,  and 
the  approval  of  the  site 

The  appellants  are  the  proprietors  of  two  factories,  but 
only  one  of  these,  that  at  Rose  au  Rue,  is  the  subject  of  the 
present  appeal  and  the  other  need  not  be  further  mentioned. 
The  Rose  au  Rue  factory  was  practically  completed  when 
the  Act  passed  aud  it  therefore  fell  under  the  provisions  of 
section  18. 

During  the  whaling  season  of  1902  the  appellants  curried 
on  the  whale  fishery  in  connection  with  the  Rose  au  Rue 
factory  without  obtaining  or  applying  for  a  license,  thus 
rendering  themselves  liable  to  penalties,  and  at  the  same 
time  depriving  the  Treasury  of  the  duty  chargeable  upon  a 
license.  On  the  13th  November,  1902,  the  Minister  of 
Marine  and  Fisheries  wrote,  by  the  direction  of  the  Gover- 
nor in  Council,  to  the  agents  of  the  appellants,  calling  atten- 
tion to  the  Act,  and  to  its  violation  by  the  appellants,  and 
adding,  "  Might  I  request  you  to  give  this  matter  of  appli- 
cation for  a  license  .  .  .  your  earliest  attention."  On  the 
12th  December  the  appellants  applied  accordingly  for  a 
license,  and  in  their  application  described  the  limits  to  which 
they  desired  its  operation  to  extend,  and  they  specified  the 
factory  as  Rose  au  Rue.  On  the  15th  December  the  appel- 
lants paid  a  sum,  including  1,500  dollars  in  respect  of  the 
Rose  au  Rue  factory,  by  a  cheque  in  favor  of  the  Minister 
of  Marine  and  Fisheries.  It  is  said  that  an  official  of  that 
department  had  previously  asked  for  payment  of  the  license 
fee.  A  receipt  was  given,  signed  by  the  Minister  of  Marine 
and  Fisheries,  for  the  1,500  dollars  describing  it  "as  a  whal- 
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ing  license  fee  for  a  factory  operated  at  Rose  au  Rue,  .  .  . 
being  the  amount  due  for  the  year  1902."  On  the  4th  July, 
1903  (a  fresh  year  having  then  commenced  as  defined  in 
section  7  of  the  Act)  another  payment  of  1,500  dollars  was 
made,  and  a  receipt  for  it  given  in  terms  similar  to  those  of 
the  previous  receipt. 

On  the  26th  August,  1903,  a  license  was  issued  headed 
"  Whaling  Certificate,"  tested  in  the  name  of  the  Governor, 
signed  by  command  of  the  Governor  by  the  Colonial  Secre- 
tary, and  sealed  with  the  public  seal  of  the  Colony.  The 
printed  form  originally  had  at  the  foot  a  form  of  receipt, 
but  upon  the  receipt,  and  so  as  to  obliterate  it,  are  written 
the  words,  "  This  certificate  is  to  supersede  and  take  the 
place  of  the  license  which  the  within-named  licensee  holds 
in  the  form  of  a  receipt  and  under  which  he  has  carried 
on  his  business."  The  license  so  granted  defined  the  area 
within  which  it  was  to  operate,  and  the  area  so  defined  was 
narrower  than  that  described  in  the  appellants'  application 
though  extending  to  the  fifty  miles  required  by  the  Act. 
The  appellants  objected  to  the  license  thus  issued  and 
claimed  to  have  one  for  an  area  co-extensive  with  that  de- 
fined in  their  application  The  Government  refused  to 
comply  with  this  claim 

The  appellants  thereupon  commenced  the  present  pro- 
ceedings, in  accordance  with  the  practice  in  force,  by  a  peti- 
tion filed  in  the  Supreme  Court  against  the  Government  of 
Newfoundland  Having  stated  the  facts,  they  claimed,  so 
far  as  is  now  material,  first,  a  decree  to  the  effect  that  they 
were  entitled  to  a  license  for  the  area  described  in  their 
application ;  secondly,  an  amendment  of  the  license,  so  as 
to  make  it  include  that  area.  The  Attorney  General  filed 
his  answer.  The  case  came  on  for  hearing  before  the  Su- 
preme Court,  and  the  Court  by  a  majority  dismissed  the 
appellants'  case  Against  that  decision  the  present  appeal 
has  been  brought. 

The  argument  for  the  appellants  was  put  in  the  following 
way :  That  the  Minister's  letter  of  the  13th  November,  1902, 
amounted  to  a  promise  to  grant  to  the  appellants  a  license, 
in  accordance  with  the  Act,  upon  a  proper  application, 
though  for  an  area  not  yet  defined.  That  the  appellants' 
application  of  the  12th  December  defined  the  area,  and  that 
upon  that,  it  was  for  the  Government  either  to  grant  or  re- 
fuse the  license  as  asked  for.     That  by  acceptance  of  the 


xviii    NFLD.  S.  W  CO.  v.  THE  GOVERNMENT. 

money  and  the  receipt  given  on  the  15th  December,  the 
Government  accepted  the  area  as  defined  in  the  application. 
And  therefore  it  was  contended,  that  either  the  receipt  ope- 
rated as  a  license,  having  effect  over  the  whole  of  that  area, 
or  else  the  receipt,  in  conjunction  with  what  had  gone 
before,  amounted  to  a  binding  contract  to  grant  such  a 
license.  The  appellants  specially  relied  upon  the  memo- 
randum, at  the  foot  of  the  license  actually  issued,  as  show- 
ing that  the  receipt  had  been  intended  as  a  license,  and  as  a 
ratification  of  it  in  that  sense. 

The  system  of  licenses  and  the  machinery  for  carrying  it 
into  effect  are  created  by  the  Statute,  and,  as  in  all  such 
cases,  the  provisions  of  the  Statute  must  be  complied  with. 
The  license  must  be  granted  by  the  Governor  in  Council, 
and  it  must  contain  what  the  Act  requires.  The  receipt 
does  not  purport  to  be  issued  by  the  Governor  in  Council. 
It  contains  no  words  appropriate  to  the  grant  of  a  license. 
It  does  not,  either  by  its  own  language  or  by  reference  to 
any  other  document,  define  the  area  over  which  it  is  to  take 
effect.  The  memorandum  at  the  foot  of  the  license  as  issued, 
assuming  (which  is  not  clear)  that  that  memorandum  forms 
part  of  what  is  verified  by  the  seal  of  the  Colony,  and  the 
test  of  tho  Governor,  could  not  make  that  a  license  within 
the  act  which  was  not  so  in  fact  And  to  give  to  the  memo- 
randum the  effect  suggested,  would  be  to  make  it  contradict 
the  express  terms  of  the  official  document  to  which  it  is 
appended.  Their  lordships  are  clearly  of  opinion  that  the 
receipt  was  not  a  license 

It  is  equally  impossible  to  accept  the  contention  that  there 
was  a  contract  to  grant  the  license  as  claimed.  To  support 
the  argument  it  would  be  necessary  to  attribute  to  every 
document  a  meaning  which  it  cannot  bear.  The  argument 
assumes  that  the  letter  of  13th  November,  1902,  amounted 
to  a  promise  to  grant  a  license.  The  letter  contains  nothing 
of  the  kind.  The  argument  assumes  that  the  receipt  of  the 
15th  December  was  an  acceptance  of  the  limits  specified  in 
the  appellants'  application.  It  contains  nothing  of  the  kind. 
So  that  even  assuming  that  the  difficulties  created  by  the 
statutory  procedure  could  be  got  over,  and  that  every  docu- 
ment was  issued  by  the  competent  authority,  the  contention 
would  wholly  fail  on  the  facts. 

It  was  also  argued,  but  not  very  strenuously,  that  the 
Government  was  in  some  way  estopped  from  denying  the 
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appellants'  right  to  what  they  claim.  Their  lordships  agree 
with  the  majority  of  the  learned  Judges  in  the  Supreme 
Court,  that  there  is  no  room  in  law  for  such  a  contention  in 
the  present  case.  They  also  think  that  there  is  no  ground 
for  it  in  fact,  because  they  cannot  find  anywhere  any  repre- 
sentation on  behalf  of  the  Government  on  which  the  appel- 
lants could  act,  that  the  license  about  to  be  issued  embodied 
the  limits  defined  in  the  appellants'  application. 

It  is  true,  no  doubt,  that  complications  have  arisen  in  the 
present  case,  and  it  may  be  that  the  appellants  have  been 
placed  in  a  position  of  difficulty,  and  possibly  of  some  hard- 
ship. But  if  so,  the  real  source  of  all  the  inconveniences 
has  been  the  action  of  the  appellants  themselves  in  carrying 
on  their  business  after  the  passing  of  the  Act,  without  tak- 
ing proper  steps  to  comply  with  its  terms. 

Their  lordships  will  humbly  advise  His  Majesty  that  the 
appeal  should  be  dismissed.  The  appellants  will  pay  the 
costs. 
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In  an  action  against  an  executor  for  the  amount  of  a  legacy 
and  interest  when  the  defendant  does  not  appear,  the  plain- 
tiff is  held  entitled  in  the  first  instance  to  an  order  for  an 
account,  but  not  to  final  judgment.    Pike  v.  Renouf         ...      369 

Exec  utor  —Legacy — A  ceo  unt —  Wilful  default. 

A  testator  by  his  will  directs  a  sum  of  9300  to  be  paid  to 
his  niece,  and  leaves  an  estate  sufficient  to  meet  same.  The 
executor  is  guilty  of  wilful  default  in  not  paying  the  legacy. 
Upon  proceedings  to  compel  payment 

Held — That  the  executor  was  personally  liable  for  pay- 
ment of  interest  upon  the  legacy  at  6  per  cent,  per  annum 
from  one  year  after  the  death  of  the  testator,  together  with 
the  costs  of  action.    Purchase  v.  Pitman       460 

ACKNOWLEDGMENT— 

Account  stated — Acknowledgment. 

The  defendant  being  indebted  to  the  plaintiffs  in  a  con- 
siderable sum  wrote  them  on  June  18,  1885,  and  on  later 
occasions,  acknowledging  the  correctness  of  their  account, 
regretting  his  inability  to  pay  and  offering  them  shares  in  a 
company.  Upon  action  being  taken  to  recover  the  sum 
after  six  years  from  the  time  when  the  debt  accrued,  but 
within  six  years  from  the  date  of  the  letters,  the  defendant 
pleaded  the  Statute  of  Limitations.  The  cause  was  heard 
by  the  Court. 

Held-—  That  the  letters  contained  an  express  promise  to 
pay,  and  not  a  conditional  promise  merely  to  pay  out  of 
shares.    Hqff  v.  Lindberg         504 

AGREEMENT.    &«  Salvage      146 

AGREEMENT  FOR  SALE— 

Agreement  as  to  sale  offish  on  Labrador — Meaning  of  words 
"  the  highest  penny  given  in  St.  John's." 

Where  an  agreement  was  made  on  the  Labrador  early  in  . 
the  month  of  October,  between  a  fisherman  and  a  planter, 
that  the  price  to  be  paid  for  fish  sold  was  to  be  equal  to  the 
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"  highest  penny  given  in  St  John's,"  the  Court  held  this  to 
mean  that  the  price  to  be  paid  was  the  average  price  paid  in 
St.  John's  at  the  date  of  the  making  of  the  agreement  Old- 
ford  v.  Job  Brothers  d- Co 269 

APPEAL— 

Appeal — Findings  on  matters  of  fact — W\un  Court  of  Ap- 
peal mil  disturb  the  findings  of  the  Court  below. 

The  Court  of  Appeal  ought  to  give  great  weight,  but  not 
undue  weight,  to  the  opinion  of  the  Judge  who  tried  the 
cause  and  saw  the  witnesses  and  their  demeanor,  and  should 
not  lightly  find  against  the  conclusions  of  the  Judge.  Har- 
vey y.  Sutton  and  Woodford,  Garnishee  154 

See  Salvage 290 

APPEAL  TO  PRIVY  COUNCIL— 

Insolvency— Winding-up  of  Commercial  Bank — Trustees, 
power  to  compromise  suit  and  withdraw  appeal  from  Privy 
Council — Bight  of  creditors  to  have  appeal  to  Privy  Council 
reinstated. 

Under  the  winding-up  Act,  by  which  the  assets  of  the 
Commercial  Bank  were  realized,  proceedings  had  been  taken 
by  the  trustees  against  one  of  the  directors  of  the  defunct 
bank  as  a  contributory,  ;md  judgment  had  been  given  in  his 
favor.  From  this  judgment  the  trustees  appealed  to  the 
Privy  Council.  Subsequently,  and  on  their  own  unaided 
judgment,  the  trustees  (both  being  laymen)  and  without  the 
advice  of  counsel,  withdrew  the  appeal,  notwithstanding 
they  had  been  advised  by  counsel  in  England,  as  well  as 
Newfoundland,  to  prosecute  the  same.  On  an  application 
by  petition  of  certain  creditors,  asking  that  they  might  be 
permitted  to  proceed  with  the  said  appeal  in  their  own 
names  or  in  the  names  of  the  trustees, — 

Held— (Little,  C.  J.,  dissenting)— That  notwithstand- 
ing that  the  appeal  had  been  withdrawn  and  the  order  made 
by  the  Privy  Council  dismissing  the  same,  an  order  would 
go  placing  the  petitioning  creditors  as  relators  upon  the  re- 
cord, in  order  that  they  may  apply  to  the  Queen  in  Council 
for  an  order  that  the  decree  dismissing  the  appeal  be  re- 
scinded, and  that  the  appeal  may  be  allowed  to  proceed. 
In  the  matter  of  the  winding-up  of  the  Commercial  Batik  of 
Newfoundland  and  in  the  matter  of  Gilhwt  Clapp  et  aJ,  trtdi- 
tors  of  said  Bank  105 

Insolvency — Winding-up  Act  of  Commercial  Bank — Powers 
of  trustees  to  compromise  suit  and  withdraw  appeal. 

On  an  application  between  the  creditors  of  a  bank  and  its 
liquidators  for  an  order  of  the  Court  for  leave  to  continue 
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an  appeal  to  the  Privy  Council  which  had  been  withdrawn 
by  the  liquidators,  the  Court  has  no  power  to  make  such  an 
order.  The  proper  course  is,  if  petitioners  desire  an  adju- 
dication on  the  point,  they  should  proceed  by  making  the 
application  a  step  in  the  suit,  and  not  by  an  ex  parte  appli- 
cation, where  the  rights  of  parties  involved  would  be  affect- 
ed without  their  being  heard.  In  the  matter  of  the  winding- 
up  of  the  Commercial  Sank  of  Newfoundland,  and  in  the  mat- 
ter of  Gilbert  Clapp  et  a/.,  creditors  •/ said  Bank        229 

Practice — Appeal  to  the  Privy  Council— Security  for  appeal 
—Construction  of  Royal  charter. 

Before  granting  leave  to  appeal  to  the  Privy  Council, 
under  the  provisions  of  the  Royal  charter,  the  Court  will 
not  call  upon  the  appellant  to  give  security  for  the  amount 
of  the  judgment  and  costs  in  the  suit  in  the  Court  below. 
The  execution,  however,  is  not  suspended  by  reason  of  leave 
to  appeal  being  granted.  The  question  of  issuing  execution, 
or  security  for  its  suspension,  may  arise  any  time  after  judg- 
ment, either  after  leave  to  appeal  has  been  granted  or  before. 
Dea  v.  Tarehin 224 

Leave  to  appeal  to  His  Majesty  in  Council— Stay  of  execu- 
tion— Royal  Chartei: 

The  defendants  filed  a  petition  for  leave  to  appeal  from 
the  judgment  of  the  Court  to  His  Majesty  in  Council.  Sub- 
sequently the  plaintiffs  applied  in  Chambers  for  and  obtained 
an  order  for  leave  to  issue  a  writ  of  delivery  in  pursuance  of 
the  judgment.  The  defendants  appealed  from  such  order, 
contending  that  the  filing  of  their  petition  acted  as  a  stay  of 
execution.  They  also  applied  (1)  for  leave  to  appeal  ;  (2), 
for  an  order  that  the  plaintiff  give  security,  and  (3),  for  a 
stay  of  execution. 

Held— That  (l)the  filing  in  the  Registry  of  a  petition  for 
leave  to  appeal  does  not  operate  as  a  stay  of  execution  ;  (2), 
the  filing  of  such  petition  within  fourteen  days  after  judg- 
ment is  a  compliance  with  the  terms  of  the  Charter  ;  (2),  the 
appellant  has  three  months  from  the  date  of  the  petition 
within  which  to  give  security  and  to  apply  to  the  Court  for 
leave  to  appeal ;  (4),  a  bond  by  three  persons  for  $1,600  ap- 
proved by  the  Master  is  security  to  the  satisfaction  of  the 
Court ;  (5),  application  by  the  appellant  for  a  stay  of  execu- 
tion must  be  made  to  the  Court,  and  (6),  a  bond  by  three 
persons  for  an  amount  to  be  approved  by  the  Master  is  good 
and  sufficient  security  on  the  part  of  the  respondents  for  the 
due  execution  of  the  order  of  His  Majesty  in  Council.  Phil- 
lips v.  Glenwood  Lumber  Co 465 

APPORTIONMENT.    See  Salvage      „.       ...      266 
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APPROPRIATION  OP  LAND.    See  Re-Building  of  St.       Paoi 
John's 102 

ARBITRATION. 

Arbitration  —  56  Fit.,  cap.  1— Application  to  set  aside 
award — Power  of  Supreme  Court  to  entertain  application^ 
Arbitration  Act,  ISM. 

It  is  only  where  the  submission  to  arbitration  is  by  rule 
of  Court,  or  can  be  made  a  rule  of  Court,  or  has  the  effect  of 
a  rule  of  Court,  that  the  Court  has  any  jurisdiction  to  set 
aside  an  award  on  motion.  Where  the  submission  is  com- 
pulsory under  a  statute,  and  there  is  no  provision  to  make 
it  a  rule  of  Court,  the  Court  has  no  juiisdiction.  The  sta- 
tute creates  the  tribunal  and  makes  the  award  "  final  and 
binding."  No  right  of  revision  or  appeal  is  reserved  or  pro- 
vided by  56  Vic,  cap.  1,  and  the  Arbitration  Act  of  1895 
does  not  apply.     Goss  \.  The  Surre}jor  General         08 

See  Surveyor  Gexerai 1M 

See  Trespass..         352 

See  Award 369 

ASSIGNMENT  OF  DEBT— 

Assignment  of  debt  or  chose  in  action — Notice  in  uniting  of 
assignment,  what  constitutes — Statute  of  Limitations,  when  it 
commences  to  run. 

Informing  a  debtor  that  a  party  is  the  assignee  of  the 
debts  of  an  insolvent  estate  in  a  note  requesting  payment  of 
amount  due  estate,  is  such  an  express  notiee  of  the  assign- 
ment as  to  satisfy  the  requirements  of  the  Judicature  Act 

The  date  of  the  issue  of  the  writ  and  not  the  date  of  the 
amendment  of  the  statement  of  claim  is  to  be  taken  to  be 
the  date  of  the  commencement  of  proceedings,  as  far  as  the 
operation  of  the  Statute  of  Limitations  is  concerned.  This, 
of  course,  only  applies  when  the  amendment  is  one  of  form 
and  does  not  affect  or  prejudice  any  substantial  right  of  the 
defendant.     Tessier  v.  Ha rvey  et  al 1  ^ 

Ste  Practice  353 

ATTACHMENT- 

Practice — A ttach ment  —  Garnishee  —  Assignment  of  Mure 
salary — Civil  tervant. 

The  assignment  of  the  future  salary  of  an  official  in  the 
public  service  is  contrary  to  law.  Consequently  a  warrant 
of  attachment  laid  against  the  same  after  it  becomes  due 
binds  the  amount  of  such  salary  as  against  such  assignment. 
SWr  Brothers  v.  Graham  ...         ...         ...         1* 

See   PRACTICK ,  ..,  ...       353 
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Newfoundland  Railway  Act,  1898— Arbitration—  Award— 
Error — Reference  back  to  arbitrator »  for  correction. 

Upon  proceedings  being  taken  to  compel  payment  of  a 
balance  clue  upon  an  award  made  under  the  Newfoundland 
Railway  Act,  1898,  the  award  is  held  to  give  rise  to  an 
Art  ion  ex  contractu,  but  since  the  award  is  bad  in  part  as 
it  t  expressing  the  intention  of  the  arbitrators,  it  is  referred 
lutt-k  to  the  arbitrators  for  further  consideration.  Nevill  v. 
Government  of  Newfoundland *369 

See  Arbitration      68 

BANKER— 

Lien — Following  trust  money — Entry  by  banker — Order  oj 
payment— Approprntion — Trustee. 

Where  a  person  sends  an  agent  a  bill  of  exchange  for  col- 
lection and  to  remit  the  money,  and  the  money  is  collected 
and  mixed  with  the  agent's  money. 

Held— That  on  the  agent's  insolvency  the  principal  has  a 
good  claim  against  the  trustee  in  insolvency  for  the  full 
amount  so  collected.  London  and  Westminster  Bank  v. 
Trustees  of  Commercial  Bank 8 

Banker  and  Customer— Effect  of  bank  certifying  cheque — 
Usage— Effect  of  crediting  customer  with  amount  of  cheque 
deposited. 

Unless  a  specific  usage  is  proved  the  only  effect  of  a 
bank  initialing  a  cheque  drawn  upon  it  is  to  certify  that  it 
has  funds  of  the  drawer  in  its  hands  sufficient  to  meet  its 
payment. 

Held — That  the  respondent  bank,  by  accepting  a  deposit 
of  a  certified  cheque  crediting  the  depositor  with  the  amount 
thereof  in  her  account,  must  be  deemed  to  have  accepted  it 
for  the  purpose  of  cashing  it  as  the  depositor's  agent,  and 
could  not,  in  the  absence  of  express  agreement  to  that  effect, 
bo  deemed  to  have  acquired  title  to  it  in  consideration  of 
the  credit  entry,  and  thus  to  have  gratuitously  guaranteed 
its  payment  by  the  drawee  bank.  Gaden  v.  Newfoundland 
Savings1  Bank 46 

Banker  and  customer — Trust  account  at  Ixink — Transfer  to 
trustee1*  private  account — Liability  of  bank — Statute  of  Limi- 
tations, cap.  8Gt  con.  stat. — Procedure  under  special  Act  of 
Parliament,  how  far  parties  bound  hy. 

Where  a  sum  of  money  was  standing  in  the  books  of  a 
Banking  company  to  the  credit  of  H.  T.  B.  W.,  administra- 
tor estate  R.  B.  F.,  and  the  bank,  knowing  that  the  adminis- 
trator, who  had  a,n  overdrawn  account  at  the  bank,  was  not 


vi  INDEX, 

BANKER— Omfinuai.  Pagi 

beneficially  entitled,  allowed  him  to  transfer  sums  at  diffe- 
rent times  from  the  trust  account  to  his  private  account 

Held-  That  the  representatives  of  the  estate  of  R.  B.  F. 
were  entitled  to  recover  from  the  hank  the  sums  so  allowed 
to  be  transferred,  and  that  it  was  immaterial  whether  or 
not  the  bank  knew  what  were  the  circumstances  of  the 
trust,  and  also  whether  or  not  the  bank  profited  by  the 
transfer  from  one  account  to  the  other,  so  long  as  they  were 
•  aware  that  the  money  dealt  with  was  trust  money. 

Held  also—  That  in  such  a  case  the  statute  of  limitations 
would  not  constitute  a  defence  to  the  action. 

Held  also — A  plaintiff,  in  taking  his  action  against  the 
liquidator  of  a  bank,  is  not  restrizted  by  the  particular  mode 
of  procedure  prescribed  by  the  Winding-up  Act  In  such 
a  case  the  special  procedure  may  be  regarded  as  cumulative. 
Berteau,  Admr.  de  bonis  turn,  v.  Gilford,  et  al.,  Liquidators 
Union  Bank       53 

Banker  and  customer  —  Interest  —  Insolvency  of  Bank  — 
Right  to  charge  compound  interest  after  date  of  insolvency— 
Insolvency  of  customer,  liability  for  simple  interest,  when  it 
ceases. 

Compound  interest  can  only  be  charged  whilst  the  rela- 
tion of  banker  and  customer  exists  ;  this  relation  ceases  on 
the  happening  of  insolvency.  A  customer  of  an  insolvent 
bank  is  liable  for  simple  interest  to  the  trustees  or  liquida- 
tors of  the  bank  up  to  the  date  of  the  vesting  order  of  in- 
solvency of  the  customer.  Trustees  Baine,  Johnston  d-  Co. 
v.  Receivers  of  the  Union  Bank  116 

BANKER'S  BOOK— 

Evidence — Admissibility — Entries  in  books  of  Bank. 

Where  in  an  action  by  the  trustees  of  a  Bank,  which  is 
being  wound  up,  the  plaintiffs  proposed  to  prove  the  entries 
in  the  books  of  the  Bank  as  evidence  in  proof  of  the  claim 
against  the  customer  of  the  Bank. 

Held  —  That  such  evidence  was  admissible.  Mart  v. 
Winter 8» 

BARRISTER- 

Barrister — Agreement  —  "  Quantum  meruit" — Simple  inte- 
rest—Compound interest — Consolidated  Statutes,  chap.  92. 

The  plaintiff,  a  member  of  the  Newfoundland  Bar,  at- 
tended the  sittings  of  the  Halifax  Fisheries'  Commission  in 
1877,  as  Counsel  for  the  Newfoundland  Government,  upon 
an  agreement  that  he  was  to  receive  for  his  services  "  the 
same  allowance  as  Counsel  for  the  other  Province"    The 
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claim  of  the  latter  was  finally  settled  in  1885.  Upon  an 
action  taken  by  the  plaintiff  subsequently  in  the  said  year 
to  recover  a  sum  proportionate  to  the  value  of  his  services, 
with  compound  interest  thereon  from  the  date  of  the  sit- 
tings of  the  Commission, — 

Hetd — That  he  was  bound  by  his  agreement  to  receive  a 
sum  equal  to  that  paid  other  Counsel  and  could  not  recover 
on  a  quantum  meruit,  and  that  he  could  not  recover  com- 
pound interest  as  there  was  no  agreement  express  or  implied 
to  pay  the  same,  or  simple  interest,  as  there  was  no  agree- 
ment to  pay  a  sum  certain  at  a  time  certain.  Whitetoay  v. 
The  Government  of  Newfoundland        414 

BILL  OF  EXCHANGE— 

BUI  of  Exchange — Open  letter  of  credit — Bill  draxcn  under 
it— Rights  of  bUlholder— Mercantile  usage. 

Au  open  letter  of  credit  was  granted  to  W.,  trader  on  the 
guarantee  of  T.  and  M.  Winter,  merchants,  upon  an  agree- 
ment (not  expressed  in  the  letter)  that  W.  should  buy  pro- 
duce and  consign  bills  of  lading  and  policy  of  insurance  en- 
dorsed to  T.  &  M.  Winter,  as  security.  W.,  in  fraud  and 
violation  of  their  agreement,  ,'drew  bills  under  the  letter, 
and  indorsed  for  value  to  the  Merchants  Bank  of  Halifax, 
who  had  notice  of  the  above  agreement. 

Held — A  negotiable  instrument  is  not  to  be  effected  by 
any  private  arrangement  which  the  parties  to  it  do  not 
choose  to  put  upon  the  face  of  the  document.  If  it  were 
intended  to  limit  W.  in  the  use  of  the  letter  of  credit  as  be- 
tween him  and  the  world  at  large,  to  a  use  for  mercantile 
purposes  connected  with  the  purchase  of  the  produce,  it 
would  have  been  very  easy  to  have  expressed  on  the  face  of 
the  letter  of  credit  that  it  was  to  be  accepted  if  presented 
accompanied  by  bills  of  lading  and  policy  of  insurance. — 
Merchant J  Bank  of  Halifax  v.  T.  ds  M.  Winter        30 
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Bond— Set-off— Winding-up  of  Commercial  Bank — 58  Vic, 
c.  J,  59  Vie.,  c.  JO. 

The  defendant  with  others  in  the  year  1883  signed  a  bond 
guaranteeing  to  the  Commercial  Bank  the  repayment  of 
advances  made  for  the  completion  of  tho  Cathedral  in  St. 
John's.  In  the  year  1890  the  majority  of  the  bondsmen, 
under  an  agreement  with  the  Bank,  took  policies  in  an  in- 
surance company  to  provide  for  the  payment  of  the  amounts 
severally  secured  by  them,  and  assigned  their  interest  to  the 
Bank.  Their  liability  upon  the  bond  was  thereupon  re- 
leased. The  defendant  also  took  a  policy,  but  did  not  as- 
sign it.    The  Bank  suspended  payment  in  the  year  1894, 
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and  the  plaintiff*  were  appointed  tmstees  to  wind  up  the 
same.  The  plaintiffs  claim  payment  of  the  sum  secured  by 
the  defendant,  with  interest  The  defendant  pleads  (1)  that 
the  Bank  in  releasing  the  other  bondmen  from  their  liability 
under  the  bond,  released  him  ;  and  (2)  that  if  the  defendant 
is  liable  under  the  bond,  the  amount  due  to  him  by  the 
Bank  must  be  set-off  against  such  liability. 

•Held— That  the  defendant  was  liable  on  the  bond,  and 
that  he  had  a  right  of  set-off.     Mare  v.  Whiieway 384 

CARRIERS- 

Appeal — Carriers — General  lien. 

Goods  were  sent  over  the  Newfoundland  Railway  from 
St.  John's  to  Carbonear  upon  a  bill  of  lading  signed  by  the 
consignors  containing  a  clause  that  the  Company  should 
have  a  lien  thereon  for  any  general  balance  due  by  the 
owner  of  the  goods  to  the  Company.  The  consignee  offered 
to  pay  the  freight,  but  not  the  oalance,  and  was  refused  de- 
livery.    Upon  an  action  taken  tor  the  goods, — 

Held  (by  the  Judge  of  the  Harbor  Grace  District  Court) 
— That  there  was  no  such  general  lien. 

Held  (upon  appeal) — That  the  appeal  be  dismissed.— 
Moore,  resjh,  Reia,  appt.  367 

CATTLE.    See  Trespass 11« 

CERTIFIED  CHEQUE.    See  Banker 46 

CERTIORARI.    See  Habeas  Corpus     174 

CHARTER  PARTY— 

Charter  party — Demurrage — Lien— Ad  of  God. 

The  plaintiff  chartered  a  steamer  from  the  defendant  to 
take  salt  from  Cadiz  to  St.  John's.  The  charter  party  pro- 
vided that  the  salt  was  to  be  placed  on  board  in  three  days; 
that  the  rate  of  demurrage  was  to  be  £25  per  day,  and  that 
the  master  should  have  a  lien  on  the  cargo  for  demurrage, 
&.-.  The  steamer  was  delayed  in  loading  for  seven  days. 
When  she  arrived  in  St.  John's  the  cargo  was  delivered  to 
the  plaintiffs,  except  300  tons,  which  the  master  held,  claim- 
ing a  lien  thereon  for  demurrage.  The  plaintiffs  thereupon 
took  action,  claiming  delivery  of  the  salt  and  damage  for 
non-delivery.  The  defendant  pleaded  a  lien  and  counter- 
claimed  for  $851.66  as  demurrage.  The  plaintiffs  set  up  in 
reply  that  they  were  prevented  by  gales  of  wind  and  stress 
of  weather  from  loading  the  steamer. 

Held— That  the  defendant  was  entitled  to  a  lien,  and  that 
the  reply  of  the  plaintiffs  disclosed  no  answer  to  the  coun- 
ter-claim.   Job  v.  Boi 305 
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Page 
CHOSE  IN  ACTION.    See  Assignment  of  Debt    149 

CIVIL  SERVANT.    See  Attachment 17 

COMMERCIAL  BANK,  WINDING  UP  OF.     See  Appeals 

to  Privy  Council      105 

See  Appeals  to  Privy  Council 229 

See  Trustees  257 

COMPANY— 

Companies  —  Memorandum  of  association  —  Resolution  to 
amend— Application  for  confirmation — Companies9  Act,  1899,        * 
s.  93,  s.  8,  5. 

A  company  incorporated  under  the  Companies'  Act,  1899, 
accepts  an  offer  for  the  disposal  of  its  good  will  and  stock 
in  trade,  and  passes  a  resolution  for  the  amendment  of  its 
memorandum  of  association  by  the  addition  thereto  of  a 
power  of  sale.  Application  is  made  under  s.  93  of  the  Act 
for  the  confirmation  by  the  Court  of  the  said  amendment — 

Held — That  in  the  absence  of  a  provision  in  the  memo- 
randum of  association  authorizing  such  sale,  there  is  no 
power  in  the  Court  to  confirm  an  alteration  in  the  memo- 
randum of  association  which  would  enable  the  company  to 
sell  and  dispose  of  its  whole  property  and  assets,  in  re  the 
St.  John's  Mectric  Light  Co.,  Limited 440 

Voluntary  winding-up  in  England — Proceedings  by  credi- 
tors— Application  for  a  stay. 

These  actions  are  taken  in  Newfoundland  against  an 
English  company  which  is  being  wound  up  in  England, 
and  the  company's  property  in  Newfoundland  is  seized  in 
these  proceedings  under  a  warrant  of  attachment.  Upon 
application  being  made  to  obtain  a  stay  of  these  proceed- 
ings— 

Held— That  the  Court  should  aid  the  winding-up  in 
England  and  that  the  actions  should  be  stayed.  Cabot 
Steam  Whaling  Co.,  Limited,  v.  Newfoundland  Fish  Indus* 
tries,  Limited;  Harvey  v.  Newfoundland  Fish  Industries, 
Limited 483 

Companies— Voluntary  winding-up  in  England — Action 
for  debt—Stay  of  proceedings — Application  for  leave  to  proceed. 

Upon  the  application  of  the  plaintiffs  for  leave  to  proceed 
with  an  action  against  a  company  incorporated  in  England 
and  being  wound  up  there  voluntarily,  which  action  had 
previously  been  stayed, 

Held — That  the  application  be  dismissed.    Harvey  v.  the 

Newfoundland  Fish  Induitries%  Limited        506 

B 
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COMPOSITION.    See  Insolvency        6 

See  Insolvency       100 

COMPOUND  INTEREST.    Set  Banker         116 

CONTRACT— 

Parol  evidence  to  alter  or  vary  when  admitted. 

Where  a  written  agreement,  for  the  sale  and  purchase  of 
a  house,  was  silent  as  to  an  alleged  condition,  which  the 
vendee  claimed  was  made  at  the  time,  viz.,  that  the  house 
was  purchased  for  A,  and  on  the  further  condition  that  the 
acceptance  by  A  was  conditional  on  his  disposal  of  his  pre- 
sent residence,  the  Court  refused  the  vendee  to  give  evi- 
dence that  at  the  time  of  the  making  of  the  contract  any 
such  condition  was  stipulated.    Lilly  v.  Pitman     170 

See  Salary 387 

CONTRIBUTORY  NEGLIGENCE.    See  Trespass 118 

CONVERSION.    See  Trespass 540 

COSTS- 

Bevision  of  taxation—Brief  far  Court,  by  ichom  to  be  paid 
—Order  82,  ruU  9. 

The  party  entering  the  trial  shall  file  a  copy  of  the  whole 
of  the  pleadings  for  the  use  of  the  Judge  at  the  trial.  The 
plaintiff,  if  costs  are  allowed  to  him,  is  entitled  to  tax  the 
costs  of  this  copy  against  the  defendant,  but  it  has  to  be 
taxed  under  the  heading  of  accounts,  statements,  papers, 
and  other  documents,  and  their  copies  for  the  Court  or 
Judge,  when  required,  not  exceeding,  per  folio,  eight  cents. 
Winter  v.  Herder  72 

Costs,  taxation  of— Instructions,  what  they  include— Discre- 
tion of  taxing  officer — Principle  on  which  a  taxation  will  be 
reviewed. 

Upon  an  application  for  a  review  of  taxation  of  costs,  it 
is  necessary  that  the  person  who  seeks  the  review  should 
show  that  he  has  taken  his  objections  to  the  taxation  when 
before  the  master.  The  applicant  is  bound  by  these  objec- 
tions, and  the  only  question  for  the  Court  is  whether  they 
are  to  be  sustained  or  negatived.  In  all  other  respects  the 
taxation  must  be  taken  to  have  been  right.  Moms  v.  Gov- 
ernment of  Newfoundland        81 


Taxation— Admiralty— Counsel  and  solicitor's  bills. 

When  solicitors,  who  are  partners,  act  in  an  action  in  Ad- 
miralty as  both  counsel  and  solicitor,  they  shall  not  be  al- 
lowed to  receive  fees  in  both  capacities.  Board  of  Trade  v. 
The  Owners  of  the  S.  S.  «  Gaspesia  n 340 
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COUNSEL  AND  SOLICITORS  BILLS.    See  Costs  ...      349 

CRIMINAL  LAW.    See  Polici  Powers         597 

CROWN  LANDS'  ACT— 

Grown  Lands?  Act — Contraction  of— License  to  search  for 
minerals — Power  of  Governor  in  Counsel  to  grant  lease,  not- 
withstanding  lapse  of  time  in  holder  of  license. 

Lapse  of  time  will  estop  the  Governor  in  Council  from 
granting  a  lease  to  the  bolder  of  a  license  lo  search  for  min- 
erals, and  consequently  from  granting  a  lease  to  commence 
from  its  actual  issue.  England  v.  Government  of  Newfound- 
land and  Henderson       ...        86 

Crown  Lands*  Act — Construction  of— License  to  search  for 
minerals — Power  of  Governor  in  Council  to  grant  lease  not- 
withstanding lapse  of  time  in  holder  of  license. 

Lapse  of  time  will  estop  the  Governor  in  Council  from 
granting  a  lease  to  the  holder  of  a  license  to  search  for  min- 
erals, and  consequently  from  granting  a  lease  to  commence 
from  its  actual  issue.  England  v.  Government  of  Newfound- 
land and  Henderson       180 

Crown  Lands*  Act  —  Construction  of— Meaning  of  words 
"  public  works"  "  public  purposes,"  in  grants  and  licenses  issued 
under  Crown  Lands'  Act 

The  plaintiff  held  a  license  from  the  Crown  under  the 
Crown  Lands'  Act  for  the  purpose  of  cutting  timber  on  cer- 
tain lands  defined  in  the  license.  In  the  said  license  was  a 
reservation  to  the  public,  with  the  permission  of  the  Crown, 
to  go  in  at  any  time  on  the  said  lands  and  cut  down  timber 
for  "  public  works."  The  defendant,  some  time  after  the 
granting  of  the  said  license,  entered  into  an  agreement  with 
the  Newfoundland  Government  to  construct  a  "  railway," 
and  obtained  their  permission  to  enter  on  the  land  of  the 
plaintiff,  held  under  his  said  license,  to  cut  timber  for  the 
construction  of  the  said  "  railway."  In  an  action  for  dam- 
ages for  the  value  of  the  timber  so  cut  and  taken  away, 

Held — That  the  interpretation  of  the  words  "public 
works  "  or  "  public  purposes  "  in  the  Crown  Lands1  Act,  or 
the  instruments  issued  under  that  Act,  cannot  be  so  con- 
strued or  the  words  so  strained  as  to  take  in  or  include,  or 
be  made  applicable  to  the  building  of  a  "  railroad."  Phil- 
lips y.  RM         241 

CROWN  GRANT— 

Crown  Grant — Application  to  set  aside — Consolidated  Sta- 
tutes, cap.  67. 

A.  has  been  in  possession  of  land  at  Topsail  for  over  sixty 
y*W8  without  having  obtained  a  grant  for  the  same  from  f£e 
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CROWN  GRANT— Omtfuti*?,  Pagi 

Crown.  B.,  a  stranger,  upon  application,  obtains  a  grant  of 
said  land.  A.  takes  action  to  have  grant  declared  null  and 
void. 

Beta— That  the  rights  of  the  Crown  in  the  land  have 
been  ousted,  and  that  the  grant  should  be  set  aside.  Miller 
v.  Smith 399 

CROWN  LEASE^ 

Lease  from  the  Crown— Consol.  Stat.,  c.  13,  t.  66—69  d>  63 
Vie.,  c.  5 — Petition  claiming  a  declaration  of  right— Oonid. 
Stat,  i  61. 

The  plaintiff*  obtained  a  lease  from  the  Crown  under  the 

Provisions  of  the  Consolidated  Statutes,  chap.  13,  sec.  66. 
his  section  was  repealed  by  the  Act  62  and  63  Vic,  cap.  5, 
whereof  section  13  contain*  a  provision  respecting  the  leases 
granted  under  the  old  law.  The  plaintiffs  preferred  a  peti- 
tion under  the  Consolidated  Statutes,  cap.  61,  praying  for  a 
declaration  of  the  Court  that  their  lease  is  in  full  force. 

Held— That  c.  61  of  the  Consolidated  Statutes  referred 
only  to  cases  where  the  petitioner  sought  to  have  a  grant 
from  the  Crown  amended  or  declared  void,  and  did  not  give 
jurisdiction  to  the  Court  to  declare  the  rights  of  lessees  under 
Crown  grants  generally.    Harvey  v.  Davx 409 

CROWN.    See  Master  and  Servant   ., ATI 

See  Master  and  Servant  601 

CUSTOMER.    See  Banker         8 

See  Banker ...      46         , 

See  Banker 53 

CUSTOMS'  MANAGEMENT  ACT.    See  Goodb  salved    ...  V8 

DAMAGES.    See  Injunction      411 

DECLARATION  OF  RIGHT.    See  Crown  Lease 402         , 

DEED.    See  Priority       351 

DEFAULT— 

Practice— Damages — Injunction — Default. 

Where  a  defendant  does  not  appear  to  a  writ  with  a  claim 
for  damages  lor  obstructing  a  right  of  way  and  for  an  in- 
junction, the  plaintiff  may  set  down  the  action  on  motion 
for  judgment    Brine  v.  Coady  439 

DEFENCE.    See  Practice  91,92 

DEMAND*    See  Interest  , „        „ 48* 
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Paob 
DEMURRAGE.    See  Charter  Party 405 

DUTY.    See  Goods  Salved        78 

EMPLOYER'S  LIABILITY  ACT.    See  Master  &  Servant..      499 

ENDORSEMENT  ON  WRIT— 

Practice — Endorsement  on  writ  of  place  of  residence  and  oc- 
cupation of  plaintiff  suing  in  person — Order  8,  rnle  7,  notice 
under — Order  19,  rule  6,  not  signed  by  plaintiff— -Order  £0, 
rule  3,  no  particulars  of  account. 

The  placing  of  the  name  of  the  plaintiff,  who  sues  in  per- 
son, at  the  bottom  of  the  writ  instead  of  endorsing  the  same, 
is  not  such  a  non-complianoe  with  order  4,  rule  9,  as  to 
justify  setting  aside  the  writ  Defects  in  statement  of  claim 
under  order  3,  rule  7,  order  19.  rule  6,  order  20,  rule  3,  may 
be  amended  on  payment  of  costs.    Harvey  v.  Hogan         ...        63 

EQUITABLE  MORTGAGE.    See  Insolvency           100 

ESTOPPEL.    See  Insolvency     6 

ESTATE.    See  Will         377 

EVICTION  BY  LANDLORD.    See  Landlord  and  Tenant..  231 

EVIDENCE— 

Appeal — Evidence — License  to  cut  limber — Notice — Appli- 
cation— Consolidated  Statutes,  c.  IS,  sees.  51  and  71 — Console 
dated  Statutes,  c.  61. 

To  an  action  of  trespass  to  recover  logs  cut  from  plaintiffs 
lands  or  their  value,  and  damages  for  their  detention,  the 
defendants  pleaded  a  denial  of  the  trespass  and  the  cutting, 
and  a  denial  of  the  detention.  On  the  hearing  before  the 
trial  Judge,  the  defendants  contended  that  they  should  be 
allowed  to  give  evidence  under  their  defence,  that  the  plain- 
tiff had  not  given  notice  or  made  the  application  required 
by  Con.  Stat,  cap.  13,  sees.  51  and  71,  or  to  amend  their 
defence  by  adding  a  special  plea,  so  that  such  facts  might 
be  received  in  evidence,  and  that  the  license  to  the  plaintiff 
should  be  set  aside  for  want  of  such  notice.  The  said  evi- 
dence was  excluded  by  the  Judge,  and  judgment  was  direct- 
ed to  be  entered  for  the  plaintiff.  Thereupon  the  defendants 
appealed.    Upon  the  appeal  it  was 

Held — That  the  evidence  was  properly  excluded,  that 
facts  showing  the  irregularity  of  the  license  issued  by  the 
Crown  could  not  be  specially  pleaded  in  an  action  for  tres- 
pass and  conversion,  and  that  the  license  could  not  be  set 
aside,  except  under  proceedings  taken  under  Con  sol.  Stat, 
c.  Ql.    Phillips,  Respondent ;  Glenxcoqd  kumbex  Co.%  Appellant      454 
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EVIDENCE— Continued.  Page 

See  Recovery  of  Land     96 

See  Banker's  Book 388 

EXECUTION.    See  Sheriff       396 

EXECUTION  OF  DEED— 

Deed — Setting  aside  of  deed — Fraud—False  and  fraudulent 
representations— Signing  deed  token  ignorant  of  contents — Un- 
due influence — Parental  control 

Everyone  who  is  of  sufficient  age  and  entitled  to  execute 
a  deed,  whether  he  be  an  infant  or  a  man.  of  full  age,  and 
who  executes  a  deed,  must  be  treated  as  knowing  the  con- 
tents of  the  instrument  which  he  executes  whether  that  in* 
str  anient  be  voidable  or  not. 

Where  a  party  knowingly  executes  a  deed  and  knows  he 
is  receiving  a  benefit  under  it,  and  does  not  choose  to  look 
into  the  deed  and  see  to  what  extent  it  may  harm  him,  and 
how  it  may  affect  any  property  that  may  be  coming  to  him, 
cannot.,  years  after,  be  taken  as  an  excuse  for  his  not  having 
exercised  his  right  of  disaffirmance.    Dea  v.  Tarthin  et  al...      187 

EXECUTOR— 

Executors — Remuneration — Construction  of  Statute—  Trustee 
Act,  1898,  sec.  51. 

Executors  are  not  entitled  as  of  right  to  remuneration  for 
their  services  ;  but,  upon  petition,  the  Court  may,  in  cases 
of  more  than  ordinary  difficulty,  grant  remuneration.  In 
re  Southcott* 8  Estates      645 

See  Account 469 

EXTRADITION— 

Extradition— Extradition  Act,  1870— Practice-- What  pro- 
ctdure  is  necessary  before  a  fugitive  offender  will  be  given  up  to 
a  foreign  state — Habeas  corpus. 

On  an  application  by  a  prisoner  for  his  discharge  under 
a  rule  for  a  habeas  corpus  (it  appeared  that  he  had  been  ar- 
rested as  a  fugitive  offender)  asked  for  under  the  provisions 
of  the  Extradition  Act,  1870,  by  virtue  of  which  a  treaty 
had  been  made  with  the  United  States  Government  for  the 
extradition  of  prisoners  charged  with  offences  including  the 
one  for  which  the  prisoner  was  arrested,  and  committed  to 
jail  by  the  magistrate  to  await  his  extradition.  On  the 
hearing  of  the  rule  it  was  shown  that  when  before  the 
magistrate  the  person  was  committed  (1)  without  an  order 
from  the  Governor  or  the  production  of  any  foreign  war- 
rant ;  (2)  without  the  magistrate  having  fixed  any  time 
for  the  production  of  the  warrant  qt  order  of  the  Governor ; 
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EXTRADITION— Continued.  Page 

(3)  without  the  magistrate  having  informed  the  prisoner 
that  he  had  fifteen  days  to  apply  for  a  habeas  corpus. 

Held — The  prisoner  must  be  discharged.  In  order  to 
constitute  a  valid  commitment  there  must  be  a  strict  com- 
pliance with  the  provisions  of  the  Extradition  Act,  which 
has  to  be  literally  and  strictly  interpreted.  In  re  Israel 
Goldstone  247 

FISHERY  SERVANTS.    See  Insolvency      20 

FOREIGN  JUDGMENT— 

Foreign  judgment — Simple  contract  debt — Statute  of  Limi- 
tations. 

To  an  action  taken  in  this  country  upon  a  foreign  judg- 
ment, which  had  been  entered  in  the  year  1882,  the  defen- 
dant pleaded  the  Statute  of  Limitations.  Upon  issue  being 
joined — 

Held — That  a  foreign  judgment  constitutes  a  simple  con- 
tract debt,  and  that,  as  more  than  six  years  had  elapsed 
since  its  entry,  the  Statute  of  Limitations  applied.  Camp 
v.  Danielle         
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FRAUD.    See  Misrepresentation        

FREIGHT.    See  Shipping  

FUGITIVE  OFFENDER.    See  Extradition  ... 

GARNISHEE.    See  Practice     

GOODS  SALVED— 

Customs'  Management  Act,  1808 — Goods  salved  and  brought 
into  Colony— Eight  to  vxirehouse  goods  and  export  same  from 
colony  without  paying  duly  on  same. 

Goods  salved  from  a  steamer  wrecked  on  the  shores  of 
this  colony  which  had  been  previously  shipped  for  export 
abroad,  were  brought  into  this  colony  preparatory  to  again 
exporting  them.  On  duties  being  demanded  the  same  were 
paid  under  protest.  In  an  action  taken  to  recover  back  the 
duties  so  paid— 

Held — The  plaintiff  was  entitled  to  recover  back  the 
amount  wrongfully  exacted  from  him  by  the  Customs' 
authorities.    Barr  v.  The  Government  of  Newfoundland     ...        78 

GOVERNOR  IN  COUNCIL— 

Petition  to  set  aside  licenses  for  timber  areas— Notice— Ap- 
plication—Con.  Stat.,  ch.  IS— Con.  Stat,  ch.  61. 

The  petitioners  in  the  year  1888,  after  publishing  a  notice 
in  the  Royal  Gazette,  applied  by  petition  to  the  Governor  in 
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GOVERNOR  IN  CO\JHClL-Continucd.  Page 

Council  for  licenses  to  cut  timber  over  four  areas.  They 
obtained  licenses  for  two  areas,  while  the  licenses  for  the 
remaining  areas  were  granted  to  the  defendant  They 
thereupon  presented  a  petition  to  the  Court,  praying  that 
the  said  licenses  to  the  defendant  be  set  aside,  and  that 
licenses  for  the  same  areas  be  granted  to  them. 

Held — That  petitioners,  claiming  an  interest  under  chap- 
ter 61  of  the  Consolidated  Statutes,  must  have  some  real 
interest ;  that  the  publication  of  the  notice  and  the  appli- 
cation, under  chapter  13,  do  not  vest  in  the  petitioners  such 
a  right  as  to  enable  them  to  compel  the  Governor  in  Coun- 
cil to  grant  them  a  license  of  the  areas  covered  thereby,  and 
that  the  action  of  the  Governor  in  Council  in  refusing  an 
application  was  final  and  not  subject  to  review  by  the 
Court.    Glenwood  Lumber  Co.  v.  Phillips      444 

Whaling  Industry  Act,  1902 — Claims  ex  contractu  against 
the  Government — Whaling  license — Powers  of  Governor  in 
Council — Estoppel  in  pais. 

In  an  action  ex  contractu  against  the  Government  of  New- 
foundland, the  plaintiffs  claimed  (1)  that  they  wert  entitled 
to  receive  a  license  under  the  Whaling  Industry  Act,  1902, 
in  respect  of  an  area  described  by  them  in  their  applica- 
tion ;  (2),  that  a  license  subsequently  issued  by  the  Gover- 
nor in  Council  for  a  lesser  area  should  be  amended  so  as  to 
include  the  area  applied  for ;  and  (3),  for  compensation. 

Held— (Emerson,  J.,  dissenting),  that  a  receipt  by  the 
Government  of  a  fee  for  a  whaling  license,  which  license 
has  been  applied  for,  does  not  imply  any  contract  that  the 
Governor  in  Council  has  issued  or  will  issue  a  license  in 
respect  of  the  area  applied  for ; 

Held  also— (Emerson,  J.,  dissenting),  that  the  Govern- 
ment is  not  estopped  by  any  action  or  delay  from  showing 
that  no  license  was  granted  or  agreed  to  be  granted  to  an 
applicant  in  respect  to  an  area  applied  for.  The  Newfound- 
land Steam  Whaling  Co.,  Limited,  v.  The  Government  of 
Newfoundland 61* 

Whaling  Industry  Act,  1902— Receipt— License. 

A  receipt  for  a  license  fee  payable  under  the  Whaling  In* 
dustry  Act,  1002)  and  signed  by  the  Minister  of  Marine  and 
Fisheries,  is  not  equivalent  of  an  actual  license  which  must 
be  granted  by  the  Governor  in  Council ;  and  when  the 
actual  license,  which  is  expressed  to  supersede  the  receipt) 
is  for  a  narrower  area  than  that  which  is  specified  in  the 
application,  there  is  no  obligation  on  the  Government  and 
no  implied  contract  to  grant  a  license,  co-extensive  with  the 
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GOVERNOR  IN  COUNCIL— Continued.  Page 

application.    Newfoundland  Steam  Whalina  Co.f  App.y  The 
Government  of  Newfoundland,  Resp.  (Appendix)      xv 

See  Crown  Lands'  Act      86,180 

HABEAS  CORPUS— 

Habeas  corpus— Practice —Warrant  of  commitment — Alter- 
native punishment — Payment  of  expenses  as  part  of  sentence — 
Customs1  Ad,  1808 — Writ  of  certiorari  to  amend  commitment, 
when  it  idll  be  granted. 

A  conviction  under  the  Customs'  Management  Act,  1898, 
s.  202,  adjudging  that  a  person  convicted  under  that  Act  do 
pay  $200,  and  if  default  be  made  in  payment,  according  to 
the  adjudication  and  order,  to  be  imprisoned  for  six  calen- 
dar months,  was  held  to  be  void  on  the  grounds  that  the 
justice  had  exceeded  his  powers. 

Where  a  prisoner  is  brought  up  on  a  writ  of  habeas  corpus 
And  the  return  shows  a  commitment  bad  upon  the  face  of  it, 
the  Court  will  not,  on  the  suggestion  that  the  conviction  is 
pood,  adjourn  the  case  for  the  purpose  of  having  the  convic- 
tion brought  up  and  amending  the  commitment  by  it  In 
re  Robert  iruce . 174 

See  Extradition      247 

INJUNCTION— 

Injunction — Negative  agreement— Adequacy  of  damages. 

The  parties  to  the  action  entered  into  an  agreement  not 
to  sell  more  than  one  cargo  of  fish  each  month  in  Brazil  and 
At  a  price  not  less  than  90s.  a  drum.  On  a  breach  by  the 
defendant  the  plaintiff  took  action  to  recover  flOOO,  the 
amount  of  damages  provided  by  the  agreement  for  such  an 
event  and  also  claimed  an  injunction  to  prevent  further 
breach.    Upon  application  for  an  injunction, 

Held— That  there  was  not  sufficient  ground  for  the  exer- 
cise of  the  extraordinary  power  of  the  Court  and  that  the 
application  be  dismissed.    Job  v.  Bowing    ..         411 

See  Nuisance  458 

INSOLVENCY- 

Insolvency— Composition  Deed  with  Creditors— Set-off— 
Estoppel. 

The  defendant  Bank  was  declared  insolvent  in  December, 
1894.  In  1896,  the  plaintiff,  who  was  largely  indebted  to 
the  defendant,  entered  into  a  composition  with  his  creditors, 
including  the  defendant,  whereby  their  claims  were  to  be 
paid  in  three  instalments.  When  this  composition  was 
made  the  plaintiff  hold  notes  of  the  defendant  Bank,  la 
Q 
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the  composition  no  reference  woe  made  to  these  notes,  nor 
was  any  claim  made  to  a  set-off  against  the  amount  due  by 
plaintiff  to  defendant,  but  plaintiff  covenanted  to  pay  the 
creditors,  including  defendants,  as  specified.  Two  instal- 
ments were  paid  defendants  under  tins  deed  without  any 
claim  to  set-off.  When  plaintiff  went  to  pay  the  third  in- 
stalment he  tendered  the  notes  to  defendant  at  their  face 
value  by  way  of  set-off.  The  defendant  refused  to  accept 
them. 

Held — That  the  defendants  were  entitled  to  so  refuse  the 
notes,  for  the  circumstances  estopped  the  plaintiff  from  sus- 
taining the  claim  to  set-off  contended  for.  Taylor  v.  Trus- 
tees Commercial  Bank 6 

Insolvency — Receiver  of  voyage — Servants1  wages— Knowledge 
of  hiring — Notice  of  claim — Wages  for  which  receiver  is  liable. 

A  fishery  servant  or  shareman  is  entitled  to  follow  the 
voyage  for  his  share  or  wages  into  the  hands  of  any  person 
whomsoever  who  may  have  received  such  voyage  with  notice 
of  the  claim  of  such  servant  or  shareman,  or,  having  re- 
ceived such  voyage,  shall  afterwards  receive  notice  of  such 
claim  before  he  shall  have  parted  with  such  fish  or  oil,  or 
the  proceeds  thereof,  to  the  hirer  or  employer,  or  otherwise 
to  be  paid  for  the  same. 

The  servant  or  shareman  is  only  entitled  to  receive  from 
the  receiver  of  the  vov  ige  the  amount  of  wages  due  after 
deducting  the  value  of  any  advances  in  goods  or  money 
made  by  the  planter.    Parsons  v.  Fox,  Trustee        20 

Equitable  mortgage  by  deposit  of  title  deeds — Insolvency  of 
mortgagor — Assignment  for  me  benefit  of  creditors — Composition 
deed — Effect  on  trustees. 

Where  the  insolvent  assigned  to  trustees  for  the  benefit  of 
creditors  and  afterwards  entered  into  a  deed  of  composition 
with  his  creditors  which  was  confirmed  by  the  Court  and 
the  insolvency  proceedings,  rendered  necessary  to  have  the 
composition  deed  confirmed,  were  dissolved, 

Held — The  position  of  the  trustees  under  the  assignment 
for  the  benefit  of  creditors  was  not  interfered  with  in  any 
way  and  the  property  still  remained  vested  in  them  under 
the  assignment.  Morris  v.  Tobin  and  Bradshaw  and  Ander- 
son, Trustees  of  Tobin 100 

Voluntary  trust — Non-communication  to  creditors— Insol- 
vency— Revocation  by  trustees  in  insolvency. 

A,  a  merchant  doing  business  in  St.  John's,  took  delivery 
of  fish  from  the  plaintiff,  who  resides  in  Wesley ville.  Orders 
were  given  by  the  captain  of  the  schooner  for  payment  of 
the  fish  upon  presentation  of  the  orders  to  A.    The  fish 
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upon  its  arrival  in  St  John's  was  hypothecated  to.  the  Bank 
by  A  for  an  advance  to  him.  Thereupon  A,  wishing  to 
make  payment  of  the  orders  as  they  would  be  presented, 
deposited  with  the  defendant  a  cheque  with  instructions  to 
hold  the  same  until  it  should  be  required.  The  cheque  was 
enclosed  in  an  envelope  endorsed  "A.  S.  Rendell,  in  trust,11 
and  placed  by  him  in  his  safe.  Before  any  of  the  orders 
were  presented  for  payment,  or  notice  given  to  the  unpaid 
vendors  of  the  deposit,  proceedings  were  commenced  for  a 
declaration  by  the  Court  of  the  insolvency  of  A.  The  trus- 
tees in  insolvency  upon  their  appointment  claimed  the  fund. 
The  unpaid  vendors  of  the  fish  also  claimed  it  Action  was 
taken  by  the  latter  to  obtain  payment,  and  they  claimed 
that  a  trust  had  been  created  in  their  favor.  The  defendant 
interpleaded.  The  trustees  in  insolvency  intervened,  claim- 
ing the  money  as  portion  of  the  estate  of  the  insolvent,  and 
were  made  defendants 

Held — That  the  deposit  of  the  cheque  did  not  create  a 
trust  which  could  be  enforced  by  the  plaintiffs,  and  that  the 
funds  passed  to  the  trustees  in  insolvency.    Hann  v.  Rendell      523 

See  Trustees 257 

INTEREST— 

Judge  of  District  Court — Salary  due  under  statute — Interest. 

The  plaintiff,  who  was  a  Judge  of  the  Central  District 
Court  up  till  March  30, 1898,  claims  a  balance  of  $476.49 
on  account  of  the  salary  due  him  under  the  Act  of  the 
Legislature  from  July  4, 1890.  He  further  claims  interest. 
The  defendant  pays  f  476.49  into  Court,  but  denies  liability 
for  interest 

Held-— That  interest  should  be  paid.  Prowse  v.  The  Gov- 
ernment  of  Newfoundland        386 

Interest — Promissory  notes — Assignment  for  benefit  of  credi- 
tors—Deed of  arrangement— 58  Fie.,  cap.  9— Cons.  Statutes, 
cap.  88,  eec.  13. 

A,  a  merchant  doing  business  in  St  John's,  was  heavily 
indebted  to  the  Union  Bank  at  the  date  of  its  suspension, 
both  on  current  account  and  upon  promissory  notes  of 
which  he  was  the  endorser  or  maker.  He  assigned  for  the 
benefit  of  creditors,  and  subsequently  entered  into  an  ar- 
rangement with  his  creditors,  under  which  the  latter  agreed 
to  give  him  time  for  the  payment  of  his  debts.  The 
amount  of  the  current  account  and  notes  was  placed  op- 
posite the  names  of  the  liquidators  as  the  sum  due  them. 
The  debts  were  paid  according  as  the  instalments  became 
due.  The  liquidators  of  the  bank  received  instalments  both 
OH  {he  currenj  account  and  the  notes,  and  accepted  such  in.- 
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stalments  as  payment  on  the  ourrent  account,  but  claimed 
that  they  were  entitled  to  interest  on  the  notes.  Upon 
action  taken  to  recover  such  interest — 

Held— That  they  were  not  entitled  to  interest  GiUard 
wPitU 471 

Appeal— Interest— Consolidated  Statutes,  c.  92. 

Upon  appeal  from  the  judgment  of  Emerson,  reported  on 
p.  414— 

Held — That  the  letters  written  by  the  plaintiff  to  the  de- 
fendant Government  were  a  sufficient  demand  of  payment 
to  bring  this  case  within  the  statute. 

Held— Th&t  upon  the  <  omputation  of  interest,  the  said 
judgment  should  be  reverb.  JVhiUvoay,  App.9  v.  Govern- 
ment of  Newfoundland,  Resj* 482 

See  Banker 116 

See  Barrister         414 

See  M astir  and  Servant  571 

See  Master  and  Servant  601 

JOINDER.    See  Practice  1 

See  Practice  4 

See  Practice  75 

JUDICATURE  ACT.    See  Practice 91,93 

JURY  RULE— 

Practice— New  rule  for  jury— Effect  of  Court  rising  for 
term  on  jury  rule. 

All  proceedings  in  connection  with  a  special  jury,  sum- 
moned and  sworn  during  the  term,  ceased  when  the  Court 
rose  for  the  term.     Winter  v.  Herder  and  Parsons 74 

KING'S  SHIP.    See  Salvage     50) 

KING'S  SHIP.    See  Salvage  (Appendix)       i 

LANDLORD  AND  TENANT— 

Landlord  and  tenant— Eviction— What  entry  amount*  to 
eviction,  and  will  be  a  bar  to  claim  for  rent 

Entry  by  a  lessor  or  by  anyone  claiming  through  him 
into  any  part  of  the  demised  premises  to  take  possesion 
thereof," has  the  effect  of  suspending  the  payment  of  rent, 
and  therefore  as  to  subsequently  accruing  rent,  the  eviction 
will  be  a  liar.     Studdy  v.  Hennessey .<.      231 
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Currency  Act— Landlord  and  tenant — Lea** — Covenant  to 
pay  rent  in  "sterling  money  of  Great  Britain"— What  amount 
in  Newfoundland  currency  it  equivalent  to  a  pound  "  sterling 
money  of  Great  Britain." 

In  order  to  liquidate  rent  under  a  covenant  in  a  lease 
which  calls  for  payment  in  "sterling  money  of  Great  Bri- 
tain,''  payment  at  the  rate  of  fonr  shilling*  and  four  pence 
h eiliug  money  to  five  shillings  currency,  or  one  dollar,  i« 
not  a  sufficient  payment  In  order  to  convert  sterling  money 
into  current  money  of  Newfoundland,  it  should  i»e  calcu- 
lated nt  the  rate  of  four  shilling*  and  two  pence  Veiling 
money  as  equivalent  to  five  shillings,  or  one  dollar  currency  ; 
in  other  words,  at  the  rate  of  one  pound  sterling  money  <»t 
Great  Britain  as  equivalent  to  twenty-four  shilling*,  or 
94.80  currency  of  Newfondland.    Hunt  v.  Harvey 314 

Landlord  and  tenant — Action  to  recover  possession—  Forfeit 
turefor  non-payment  of  rent — Distress— Con.  Stat,  c.  />£.  s.  #. 

In  an  action  to  recover  possession  of  a  demised  premise* 
under  a  lease  providing  for  forfeiture  for  non-payment  of 
rent 

Held — That  the  lessor  must  prove  that  he  had  distrained, 
and  that  no  sufficient  distress  was  to  be  found  on  the  pre- 
mise* countervailing  the  rent ; 

Held — Further,  that  an  insufficient  distress  is  not  a  waiver 
of  the  right  of  re-entry.    Harvey  v.  Johnston  494 

LEASE- 

Lease — Mistake—  Rectification. 

The  plaintiffs  having  a  term  of  ten  years  commencing 
from  June  1,  1892,  in  a  piece  of  land  in  St.  John'*,  sublet  a 
portion  thereof  for  a  term  of  ten  years  from  May  1,  1893. 
They  had  previously  agreed  to  let  the  premises  for  two  years 
and  five  months,  with  an  option  for  an  extension  to  six  or 
nine  years.     In  the  year  1889  they  discovered  the  mUtake. 

Held— That  the  plaintiffs  weie  entitled  to  rectification. 
West  End  Club  v.  Honoood      371 

LICENSE  TO  SEARCH.    See  Crown  Lands'  Act 86 

Sec  Crown  Lands'  Act     180 

LICENSE  TO  CUT  TIMBER— 

License  to  cut  timber — License  amounting  to  demise  of  land. 

A  license  to  cut  timber  on  land  whereby  exclusive  posses- 
sion of  the  land  is  conferred  upon  the  licensee  amounts  to  a 
demise  of  the  land  although  there  may  be  restrictions  in 
respect  of  the  purposes  for  which  the  land  may  lie  u-ed. — 
Phillips,  Resp.;  Glenwood  Lumber  Co.,  App.  (Appendix)   ...       yn 
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LIEN  (GENERAL).    See  Carriers      367 

See  Charter  Party  405 

LOAN— 

Loan— Repayment  "  Repayment  at  his  earliest  possibU  eon* 
venience"— Statute  of  Limitations. 

The  defendant  obtained  9140  from  the  plaintiff  upon  an 
agreement  to  repay  it,  without  interest,  "  at  his  earliest  pos- 
sible convenience."    In  an  action  to  recover  the  said  sum, 

Held—  That  the  Statute  of  Limitations  did  not  commence 
running  until  the  defendant  became  of  ability  to  pay,  and 
that  it  ran  from  such  time.    Cuddihy  v.  Costigan 567 

LORD  CAMPBELL'S  ACT.    See  Negligence  584 

MARINE  INSURANCE— 

Shipping— Marine  Insurance — Representation  as  to  time  of 
sailing. 

The  agents  of  the  owners  of  a  ship  instructed  their  corres- 
pondents by  a  letter  stating  that  the  Brilliant  Star  would 
sail  from  a  port  or  ports  in  Notre  Dame  Bay  for  St  John's 
about  the  10th  to  the  15th  of  October,  and  to  insure  her 
hull  and  cargo,  which  they  accordingly  did,  [at  the  same 
time  showing  the  letter  to  the  underwriters.  The  ship  in 
fact  sailed  on  November  4th,  or  nineteen  days  after  the  date 
mentioned  in  the  representation,  and  wad  lost  on  that  day. 

Held— That  the  expression  in  the  letter  was  positive  and 
not  a  mere  statement  of  expectation,  and  that  being  a  mate- 
rial representation,  the  fact  of  its  being  untrue  vitiated  the 
policy.    Job  Bros.  <&  Co.  v.  Manheim  Insurance  Co 872 

MARITIME  LIEN— 

Shipping — Maritime  Lien — Necessaries  supplied  to  ship. 

There  is  no  Maritime  lien  on  a  ship  for  necessaries  sap- 
plied,  whether  at  the  instance  of  the  owners,  captain  or 
other  special  or  general  agents  of  the  ship.  In  re  the  "  Gas- 
pesia?  Harvey  d:  Co.,  v.  The  Proceeds  of  the  S.  S.  "  Gaspesia," 
and  the  Commercial  Trust  Limited,  Interveners  300 

MASTER  AND  SERVANT— 

Master  and  Servant— Employer's  Liability  Act  (Cotu  Stat., 
c.  87)— Amendment  of  trial— Damages — "  Workman  r— Ap- 
plication for  nexo  trial. 

The  plaintiff  who  was  engaged  to  proceed  on  board  defen- 
dant's steamer  Walrus  as  a  deck  hand  to  the  wreck  Asis, 
was  injured  while  engaged  in  stowing  the  salved  goods. 
He  took  action,  for  f  125  damages,     &t  the  trM  ta  TO 
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granted  leave  to  amend  by  enlarging  his  claim  for  damages 
to  $500.  The  jury  gave  a  verdict  for  $400,  and  judgment 
was  entered  accordingly.  Upon  appeal  to  the  Court  on  the 
grounds  that  plaintiff  was  not  a  workman  within  the  Act, 
that  leave  to  amend  had  been  improperly  granted,  and  that 
the  damages  were  excessive, — 

Held, — That  the  plaintiff  was  a  workman,  that  the  trial 
judge  might  exercise  his  discretion  granting  leave  to  amend 
at  any  stage  of  the  proceedings,  and  that  the  damages  were 
not  so  excessive  as  to  justify  the  Court  in  setting  the  verdict 
aside  and  granting  a  new  trial.  Wall,  Respondent,  v.  New 
Walrus  Co.,  Appellant 490 

Master  and  Servant— Contract  of  hiring— Termination  of 
service — Notice — Wrongful  dismissal. 

The  plaintiff  was  engaged  as  general  clerk  by  the  defen- 
dant for  the  term  of  one  year.  At  the  end  of  said  year  lie 
continued  as  said  clerk  without  entering  into  any  new  con- 
tract After  several  years  in  such  employment  he  received 
a  ten  days1  notice  that  at  the  end  of  his  ourrentyear  of  hir- 
ing his  services  would  no  longer  be  required.  He  remained 
with  the  defendant  up  till  the  end  of  such  current  year,  and 
then  served  him  under  a  new  contract  until  the  end  of  the 
calendar  year.  He  then  left,  after  receiving  his  wages  up 
till  such  last-named  date.  Subsequently  he  took  action  for 
damages  for  wrongful  dismissal 

Held — That  judgment  should  be  entered  for  the  defen- 
dant   Stevenson  v.  Earle         511 

Master  and  servant — Special  contract — Notice — Dismissal — 
Interest — Right  of  Crown — Consolidated  Statutes,  cap.  92. 

The  plaintiff  who  was  Manager  of  the  Newfoundland 
Railway  under  a  contract  mad*  with  the  Receiver  of  the 
Railway,  to  be  paid  a  stated  salary  and  six  months'  salary  if 
at  any  time  he  should  be  dismissed  without  notice,  entered 
into  a  similar  contract  with  the  Government  upon  the  pur- 
chase of  the  Railway  by  the  latter  in  1806.  He  was  dis- 
missed in  1898  without  notice.  In  1902  he  filed, his  petition 
seeking  payment  of  $1,500  as  six  months'  wages  ana  of  in- 
terest thereon  to  date  of  notice. 

Held — That  he  was  entitled  to  recover  his  six  months' 
wages. 

Held—  Further,  that  the  Crown  was  not  liable  for  interest 
Noble  ▼.  The  Government  of  Newfoundland     571 

Master  and  servant— Claim  for  wages — Interest  on  same*— 
Right  of  Crown. 

In  an  action  against  the  Crown  for  interest, 


xxiv  Index. 

MASTER  AND  SERVANT- Continued.  Page 

Held — That  there  is  no  ground  for  charging  the  Crown 
with  interest  Nobis,  App.y  v.  The  Government  of  Newfound- 
land,  Resp 601 

MISREPRESENTATION— 

Contract — Misrepresentation — Fraud  —  Public  policy,  Con- 
tract against —  Wreck  and  Salvage  Act — Contract  by  a  tcrec^ 
commissioner  concerning  salvage. 

Con h acts  will  be  rigidly  scrutinized  and  unhesitatingly 
declared  void  and  set  aside,  if  found  to  be  at  variance  in 
their  wipe  and  operations  with  the  dictates  of  morals,  the 
<  |  u  i  reiuents  of  law,  or  the  general  good.  The  National  Board 
uf  Underwriters  v.  M.  Lundrigan  and  M.  Condon     334 

MISTAKE.    See  Lease     ...  371 

NAVIGABLE  RIVER.    See  Obstruction       134 

NECESSARIES.    See  Maritime  Lien 309 

N  KG  LICENCE— 

St.  John's  Municipal  Council— Repairs  to  streets  —  Negli- 
gence—Liability. 

The  servants  of  the  St  John's  Municipal  Council  placed 
stones  and  other  material  used  for  paving  a  drain  upon  a 
s!i-«*ft  and  allowed  the  same  to  remain  during  the  night 
without  a  light.  The  plaintiff  fell  over  the  stones,  injuring 
his  ankle,  and  was  confined  to  his  house  for  several  days. 
Upon  an  action  taken  to  recover  damages,  it  was 

Held— That  the  Council  was  liable  for  the  negligence  of 
its  servants  and  must  pay  the  damages  sustained  by  the 
plaintiff.     Ray  v.  DurchcU       364 

Negligence  —  Obstruction  to  public  highway  —  Contributory 
negligence — Damages — Application  for  new  trial. 

The  plaintiff  while  proceeding  along  Water  street  in  Har- 
I  mi*  Grace  tripped  over  a  hose  that  had  been  placed  across 
l  ho  sidewalk  by  the  defendants'  servants  and  for  their  use 
ntid  injured  herself.  She  was  not  looking  at  the  sidewalk 
at  the  time  but  looking  across  the  street.  She  took  action 
to  recover  damages  for  her  injuries.  The  defendants  plead- 
ed contributory  negligence.  The  jury  found  a  verdict  for 
91,250.  Upon  motion  to  have  the  verdict  set  aside  and  for 
a  new  trial, 

Held — That  the  conduct  of  the  plaintiff  in  not  looking  to 
see  if  any  obstruction  was  placed  across  the  sidewalk  as  she 
walked  along  the  street  did  not  amount  to  waut  of  care. 

Held — Further,  that  under  the  circumstances  th«  verdict 
was  not  excessive.    Crane  v.  Murray „       ...     619 
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Trustee  —  Loan  to  Trustee — Interest  —  Deposit  in  Bank — 
Failure  of  Bank— Liability  of  Trustee. 

The  manager  and  receiver  of  an  estate  receives  money  and 
deposits  same  in  the  Commercial  Bank  to  a  separate  account 
in  the  name  of  the  estate.  By  consent  of  the  cestui*  que  trus- 
Unt  he  obtains  a  loan  of  half  the  said  sum.  The  Bank  sub- 
sequently becomes  insolvent  The  receiver  dies  and  his 
executors  by  consent  of  the  said  cestuis  que  trustsnty  continues 
to  manage  the  estate  and  receive  its  rentals.  Subsequently 
the  estate  is  vested  in  the  plaintiff.  The  plaintiff  claims 
upon  the  defendant  who  is  toe  executor  of  the  receiver,  (1) 
for  interest  upon  the  loan  to  him  from  the  date  of  his  ob- 
taining it  to  the  date  of  repayment ;  and  (2),  for  the  sum 
left  on  deposit  in  the  Bank  and  lost  there,  the  said  deposit 
having  been  made,  as  is  alleged,  negligently.  The  defen- 
dant denied  liability  on  both  counts.    Upon  trial — 

Held— (1)  That  the  estate  of  the  receiver  was  liable  for 
interest  upon  the  sum  loaned  to  him,  and  (2),  that  the  re- 
ceiver had  not.  acted  negligently  in  making  the  deposit  in 
the  Bank,  and  was  not  liable  for  the  loss  of  the  trust  funds. 
Browning  v.  Ryan         553 

Negligence — Contract  not  to  claim  compensation  for  injury— 
Death — Action  by  Administratrix  —  Lord  CampbeWs  Act — 
Cons.  Stat.,  cap.  SO. 

The  plaintiff,  who  is  the  administratrix  of  a  workman, 
who  had  contracted  with  his  employer  for  himself  and  his 
representatives  not  to  claim  any  compensation  for  personal 
injury,  whether  resulting  in  death  or  otherwise,  takes  action 
upon  the  death  of  the  said  workman  for  compensation, 

Held— {Johnson,  J.,  dissenting) — That  the  workman  had 
contracted  himself  out  of  the  beneficial  operation  of  the  Act, 
and  that  the  contract  was  also  a  defence  against  the  claim  of 
the  administratrix.    Kelly  v.  Reid  Newfoundland  Co.         ...      584 

NEWFOUNDLAND  RAILWAY.    See  Water  Rates  428,  579 

NON-PAYMENT  OF  RENT.    See  Landlord  and  Tenant..      494 

NUISANCE— 

Nuisance — Offensive  odours — Noises — Injunction. 

In  an  action  by  the  owner  and  occupier  of  a  dwelling- 
house  against  the  owner  of  an  adjoining  stable,  complaining 
of  offensive  odours  and  noises  from  the  stable. 

Held — That  the  defendant  was  liable  in  damages  for  per- 
mitting the  offensive  odours  and  noises  to  penetrate  into  the 
plaintiffs  house,  and  that  the  plaintiff  was  entitled  to  an 
injunction  to  prevent  a  repetition  of  the  same.    Hampton  v. 
Harvey    •••        •«•        •••        ••■        ...        ...        ...        ,%#      468 
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OBSTRUCTION  OF  RIVER—  Page 

Railway  Act  56  Vic.,  cap.  2— Title  III.,  cap.  32,  Con.  Stat. 
(Second  Series) — Obstructing  a  navigable  river — Right  in  New- 
foundland to  use  a  non-navigable  stream  for  floating  logs. 

There  is  no  right  conferred  on  the  Railway  contractor 
under  56  Vic,  cap.  2,  to  obstruct  the  navigation  of  a  river. 
If  in  constructing  the  railway  it  became  nectssary  to  bridge 
a  river  it  should  nave  been  done  in  such  a  manner  as  not  to 
obstruct  or  interfere  with  the  plaintiff's  right  of  navigation. 

The  word  "  company"  in  sec  21,  cap.  32,  Cons.  Statutes 
(second  series),  covers  and  includes  an  individual  who  con- 
tracts for  the  purpose  of  constructing  a  railway  as  well  as  a 
regularly  incorporated  company. 

There  is  no  right  in  the  public  in  this  country  to  use  the 
waters  of  non-navigable  streams.    Nardini  v.  Reid 134 

ORIGINATING  SUMMONS.     See  Service  out  of  the  Ju- 
risdiction        570 

PARENTAL  CONTROL.    See  Execution  op  Deed 187 

PAROL  EVIDENCE.    See  Contract 170 

PARTNERSHIP.    See  Will       95 

Sn  Will       545 

See  Will  (Appendi::)         xu 

PARTY  WALLS.    See  St.  John's  Municipal  Act 358 

PAYMENT  INTO  COURT  AND  PAYMENT  OUT  OF 
COURT— 

Practice — Payment  into  Court—Settlement — Payment  out. 

Upon  an  action  being  taken  to  recover  the  value  of  6,000 
seal  pelts,  the  defendants  deny  the  taking,  but  at  the  hear- 
ing amend  their  defence  by  paying  into  Court  the  sum  of 
$63  as  the  value  of  42  pelts.  The  action  is  finally  settled 
out  of  Court.  The  plaintiff  now  applies  to  have  the  money 
which  had  been  paid  into  Court  paid  out  to  him. 

Held— -That  the  plaintiff  was  entitled  to  have  the  money 
paid  out.    Farquhar  v.  Barbour         396 

PILOT.    See  Salvage       325 

PLEADING— 

Practice — Judicature  Act — Application  to  strike  out  defence 
on  the  grounds  that  it  does  not  go  to  the  merits  of  the  case. 

Simply  denying  verbatim  the  matters  of  fact  set  forth  in 
the  plaintiff's  statement  of  claim,  creates  an  issuable  defence, 
and  does  not  so  embarrass  or  prejudice  the  plaintiff  as  to 
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create  a  ground  to  have  defence  stricken  out.    Nardini  v. 

Reid        ...         ...         ...         ...         ...         ...        ...         ...         91 

Practice  —  Judicature  Act  —  Order  19,  rule  26  —  Pleading 
mixed  conclusions  of  law  and  fact — Where  a  ground  for  strik- 
ing out. 

Mixed  conclusions  of  law  and  fact  are  not  allowed  to  be 
pleaded  under  the  present  practice,  as  they  cannot  be  satis- 
factorily pleaded  to.    Naraiyii  v.  Reid  92 

POLICY.    See  Marine  Insurance        272 

POLICE  POWERS— 

Police  powers — Trespass  and  trover  against  Chief  of  Police — 
Taking  and  detention  by  him  of  goods  and  chattels  from  the 
possession  or  control  of  the  prisoner  to  be  used  in  a  prosecution 
for  the  crime  charged. 

Where  a  person  is  arrested  for  committing  a  felony  or 
misdemeanor,  any  property  in  his  possession  or  control,  bona 
fide  believed  to  be  necessary  and  material  evidence  for  the 
prosecution,  may  be  seized  and  detained  as  evidence  in  sup- 
port of  the  charge.— Dillon  v.  O'Brien,  16  Cox,  C.  C.  2#>, 
(1887)  followed.    Carmichael  v.  McCovxn      o97 

POWER  OF  SALE.    See  Company        440 

PRACTICE— 

Practice — Judicature  Act,  1889 — Joinder  of  Defendants- 
Joint  and  several  claim. 

A  plaintiff  may  ioin  as  defendants,  under  the  Judicature 
Act  of  1889.  Order  16,  rule  4,  any  parties  against  whom 
he  claims  to  have  any  relief,  whether  jointly,  severally,  or 
in  the  alternative,  and  is  not  bound  in  his  statement  of 
claim  to  specifically  set  forth  what  relief  he  particularly 
claims  against  all  or  either  of  the  parties.  Tasker  v.  Grieve 
and  Dickenson 1 

Practice  —  Striking  out  defendants  —  Discretion  of  Judge 
under  rules — JfHio  may  be  joined  as  defendants. 

All  persons  may  be  joined  as  defendants  against  whom 
the  right  to  any  relief  is  alleged  to  exist  whether  jointly, 
separately,  or  in  the  alternative.  Tasker  v.  Grieve  and  Dick- 
enson     " 4 

Practice — Statement  of  claim — Particulars  of  relief  sought 
— Joint  or  several — Judicature  Act,  order  16,  rule  4- 

Where  a  plaintiff  is  in  doubt  as  to  the  person  from  whom 
he  is  entitled  to  redress,  he  may  join  two  or  more  defen- 
d&ttte  V?  til?  intent  that  the  question  as  to  which  (if  any)  of 
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the  defendants  is  liable  and  to  what  extent  may  be  deter- 
mined.    Tasker  v.  Grieve  and  Dickenson        75 

Practice — Attachment — Warrant — Garnishee  proceeding* — 
Assignment  of  debt 

An  employee  of  the  Department  of  Public  Work*,  whose 
wages  were  payable  monthly,  assigned,  on  the  23rd  of  De- 
cember, the  wages  due  him  at  the  end  of  the  month.  The 
order  of  assignment  was  presented  to  the  Department.  On 
the  30th  of  December  he  gave  a  second  order  to  the  same 
creditor  with  the  same  object.  The  said  order  was  lett  at 
the  residence  of  the  Minister.  On  the  said  30th  day  of 
December  a  warrant  was  laid  in  the  Department  under  a 
writ  of  attachment  issued  at  the  instance  of  a  second  credi- 
tor. On  the  2nd  Januat  y  a  second  warrant  under  the  said 
wiit  was  laid  in  the  said  J  'epartment.  Upon  garnishee  pro- 
ceedings being  taken  the  a:  lount  due  by  the  Department  to 
the  said  employee  was  diicjted  to  be  paid  into  Court.— 
Upon  an  application  by  the  plaintiff  for  the  payment  out 
to  him  of  the  money  so  paid  in — 

Held  -That  the  assignments  did  not  take  effect,  that  the 
money  was  attached  under  the  warrant,  and  that  it  should 
be  paid  out  to  the  plaintiff.     Bremner  v.  Barnes      353 

See  Attacheknt        1" 

See  Endorsement  on  Writ          63 

See Ttial  by  Judge           ...        64 

See  Jury  Rule         74 

See  Pleading  91,92 

See  Appeal I54 

See  Appeal  to  Privy  Council     224 

See  Term        348 

See  Slander 350 

See  Recovery  op  Land      356 

See  Service  out  of  Jurisdiction          35 1 

See  Account #     3fi9 

See  Default 439 

See  Appeal  to  Privy  Council 465 

PRIORITY— 

IVM— Deed— Priority. 

P.  makes  a  will  bequeathing  his  property  to  tiustees  upon 
certain  trusts.  Subsequently  he  conveys  the  same  property 
by  deed  to  other  trustees  upon  other  trust*.     Qn  the  death 
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of  P.  the  trustees  under  the  will  renounce,  and  administra- 
tion C.  T.  A.  is  granted  to  the  plaintiff.  In  an  action  by 
the  administrator  it  *\ 


Held— That  the  will  did  not  take  effect  until  the  death  of 
P.,  and  that  the  property  passed  to  the  trustees  under  the 
deed.    Adams  v.  Knowling      351 

See  Registration  of  Deeds        4  2G 

PROMISSORY  NOTE     See  Interest 4"1 

PUBLIC  HIGHWAY.    See  Negligence  549 

RAILWAY  CO.    See  Trespass 118 

RE-BUILDING  OF  ST.  JOHN'3— 

Statute  relating  to  the  re-building  of  St.  John's,  56  Vic.y 
cap.  1— Amending  Act  60  Vic.  cap.  6  —  Effect  of  amending 
statute  on  parties  whose  rights  were  affected  by  earlier  statute — 
Construction  of— Arbitration  clause. 

Under  the  St,  John's  Re-Bnilding  Act,  56  Vic,  cap.  1, 
(1892),  the  power  was  conferred  upon  the  Surveyor  General 
to  enter  upon  and  appropriate  private  property  for  the 
widening  of  the  streets  in  the  town  of  St.  John's.  By  virtue 
of  this  Act  the  Surveyor  General  in  the  year  A.D.  1892  en- 
tered upon  and  appropriated  a  portion  of  the  plaintiffs  land, 
but  nothing  further  took  place  and  no  arbitration  was  held. 
In  A.  D.  1896,  by  60  Vic,  cap.  6,  the  Surveyor  General  was 
divested  of  the  powers  conferred  on  him  by  56  Vic,  cap.  1, 
and  these  powers  were  transferred  to  the  St.  Job  if*  Munici- 
pal Council.  In  1898  the  plaintiff  called  upon  the  Surveyor 
General  to  arbitrate  on  the  land  ho  taken.  In  a  proceeding 
to  enforce  an  arbitration, 

Held, — The  right  to  an  arbitration  vested  in  the  plaintiff 
immediately  upon  the  entry  by  the  Surveyor  General  upon 
plaintiffs  land  under  56  Vic,  cap.  1,  and  the  amending  Act 
60  Vic,  in  no  way  relieved  him  of  the  obligation  to  proceed 
and  hold  the  arbitration.     Power  v.  Surveyor  General        ...       102 

RECEIVER  OF  VOYAGE.    See  Insolvency 20 

RECOVERY  OF  LAND— 

Landlord  and  tenant — Action  to  recover  possession  of  land — 
Defence  possession — Title  under  will — Lost  will — Evidence  ad- 
mitted to  prove  contents  of  lost  will. 

In  an  action  for  the  recovery  of  possession  of  a  certain 
piece  of  land  the  defendant  denied  the  title  in  the  plaintiff. 
The  plaintiffs  title  arose  under  a  will  which  was  lost.  There 
was,  however,  amongst  the  records  of  the  Court  a  petition 
which  some  sixty  years  previous  had  been  presented  to  the. 
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Court,  and  signed  by  one  of  the  executors  to  the  will,  ask- 
ing the  approval  of  the  Court  to  the  appointment  of  a  trustee 
in  connection  with  the  property  under  the  will.  The  peti- 
tion further  set  out  the  plaintiff's  title  to  the  land  as  re- 
mainderman in  fee, 

Held— That  the  facts  disclosed  in  the  said  petition  were 
properly  admitted  as  evidence  in  proof  of  the  contents  of 
the  lost  will.    R.  C.  Episcopal  Corporation  v.  Murphy        ...       96 

Practice  —  Action  for  recovery  of  land  —  No  appearance — 
Judgment  by  default — Final  judgment — Con.  Stat.,  c.  59,  $.  2. 

In  an  action  for  the  recovery  of  land  when  the  defendant 
does  not  appear  and  interlocutory  judgment  by  default  is 
entered,  the  action  having  been  taken  without  formal  de- 
mand, the  plaintiff  may,  upon  motion,  obtain  leave  to  enter 
final  judgment    Boggan  v.  Hammond  356 

RECTIFICATION.    See  Leas* 371 

REGISTRY  OF  DEEDS- 

Begistry  of  Deed*— Search— 60  Vic.,  cap.  11. 

The  plaintiff,  under  sec  1  of  the  Act  60  Vic,  cap.  11, 
amending  chap.  80  of  the  Consolidated  Statutes,  "Of  the 
Registration  of  Deeds,"  claims  a  right  to  personally  search 
the  index  of  the  volumes  of  registered  deeds.  The  defen- 
dant, who  is  the  registrar,  disputes  such  claim.  Upon  an 
action  taken  to  enforce  the  right, 

Held— That  the  right  given  by  the  section  was  limited  to 
a  search  for  a  person,  grantor  or  grantee,  named  at  the  time 
of  presenting  trie  requisition  for  search.    Searle  v.  Browning     359 

REGISTRATION  OF  DEEDS- 

Registration — Priority — Consolidated  Statutes,  c.  80,  s.  I-f— 
Statute  of  Frauds. 

The  defendant  in  1890  purchased  certain  land  at  Sandy 
Point,  in  St.  George's  Bay,  upon  an  agreement  to  pay  there- 
for in  instalments.  The  agreement  was  not  reduced  to  writ- 
ing, but  the  defendant  entered  immediately  into  possession 
of  the  lands.  In  the  year  1895  the  plaintiff,  without  notice 
of  the  former  transaction,  purchased  the  same  lands  from  j 

the  same  owner  and  obtained  and  registered  a  conveyance  ' 

therefor.     In  an  action  taken  to  iecover  possession — 

Held— That  the  plaintiff,  having  registered  the  convey- 
ance of  the  land  to  nim  was  entitled  to  recover  possession,  } 
Knotcling  v.  McFatridge           426  | 

REMUNERATION.    See  Executor      645 

REPAYMENT.    See  Loan  ,        ,„        v,     WT  I 
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REPRESENTATION.    See  Marine  Insurance        272 

REVOCATION  OF  TRUST.    See  Insolvency  523 

ROYAL  CHARTER.    See  Appeal  to  Privy  Council         ...      465 

SALARY— 

Carbanear  Water  Company—Manager— Government  of  New- 
foundland—Objection in  point  of  law. 

The  plaintiff  was  appointed  by  the  Government  to  be  the 
manager  of  the  Carbonear  Water  Company.  His  salary 
was  named  by  the  Government,  but  he  was  to  be  paid  out 
of  the  funds  of  the  Company.  He  sued  the  Government 
for  his  salary. 

Held — That  his  petition  set  out  no  cause  of  action. — 
Af ouUon  v.  The  Government  of  Newfoundland  387 

SALVAGE— 

Shipping— Salvage—  Seals— Agreement — Exorbitancy — Set- 
ting aside. 

Where  the  master  of  a  sealing  steamer  came  upon  another 
sealing  steamer  in  the  icefields  disabled,  flying  signals  of  dis- 
tress, and  refused  to  take  the  crew  of  the  wrecked  vessel  on 
board  his  ship  and  bring  them  into  port  for  less  than  the 
whole  of  the  seals  then  on  board  the  wrecked  steamer,  in 
value  about  $4,390,  the  master  of  the  wrecked  vessel  was 
by  such  refusal  compelled  to  sign  an  agreement  on  these 
terms,  and  the  service  was  performed. 

Held — The  agreement  was  exorbitant  and  inequitable  and 
should  be  set  aside.     The  Medina       146 

Shipping — Salvage — Avxirdr—  Apportionment. 

A  fishing  schooner  of  ninety-six  tons,  with  a  crew  of 
twelve  men,  went  to  the  wreck  of  the  passenger  steamer 
Scotsman,  ashore  on  the  north-east  coast  of  Newfoundland, 
in  the  Straits  of  Belle  Isle,  and  salved  two  hundred  and 
eleven  packages,  valued  at  $7,749.59,  of  which  some  half 
was  awarded  the  salvors.  In  a  suit  instituted  against  the 
owners  of  the  vessel,  the  Court  directed  that  the  award  be 
apportioned  amongst  the  owner  and  crew  and  master  of  the 
salving  schooner  upon  the  principle  as  if  the  amount  of  the 
award  formed  part  of  the  earnings  of  the  schooner  on  her 
fishing  voyage,  with  the  exception  of  an  extra  allowance 
to  the  captain  for  the  extra  care  and  responsibility  thrown 
upon  him  in  performing  the  salvage  servises.  The  S.  S. 
"Scotsman"  The  Dominion  S.  S.  Co.  v.  Porter  (master)  and 
crew  of  "Northern  Light"        266 
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Shipping — Salvage — Value  of  salvage  services — Practice — 
Appeal — Rule  which  guides  Court  of  Appeal. 

The  rule  which  guides  the  Court  of  Appeal  in  dealing 
with  objections  to  the  amount  awarded  by  an  Admiralty 
Court  of  first  instance  is,  that  if  the  Court  cannot  say  that 
the  learned  judge  has  misapprehended  the  facts  and  cannot 
K»y  that  he  has  acted  contrary  to  any  principle,  then,  if  the 
amount  does  not  seem  to  be  unreasonable,  it  cannot  inter- 
fere. 

A  sealiug  steamer  of  197  tons,  with  a  crew  of  one  hun- 
dred men,  while  on  her  way  and  actually  prosecuting  the 
m  al  fishery  fell  in  with  a  freight  and  passenger  steamer  cur- 
rouuded  by  ice.  At  the  request  of  the  captain  she  stood  by 
her  and  aided  in  bringing  her  safely  into  port.  The  value 
of  the  property  salved  was  about  $53,000.  In  a  suit  insti- 
tuted for  salvage  the  Court  awarded  a  sum  of  912,000  and 
$500  for  value  of  coal  and  provisions  supplied.  On  appeal 
to  the  full  Court, 

Held — The  award  was  excessive  and  should  be  reduced  to 
$6,500.  Bowring  Brothers,  oumers  of  S.  S.  "Kite?  Young 
(master)  and  Kent  et  a/.,  officers  and  crew  of  said  steamer,  v. 
The  steamer  "Gaspesia,"  her  cargo  and  freight  280 

Shipping— Salvage — When  a  pilot  it  entitled  to  salvage  re- 
ward— Different  classes  of  salvors,  how  they  are  compensated. 

In  order  that  a  pilot  may  be  entitled  to  salvage  reward, 
he  must  not  only  show  that  the  ship  was  in  some  sense  in 
distress,  and  that  she  was  in  such  distress  as  to  be  in  danger 
of  being  lost,  and  such  as  to  call  upon  him  to  run  such 
unusual  danger,  or  incur  such  unusual  responsibility,  or 
exercise  such  unutual  skill,  or  perform  such  an  unusual 
kind  of  service,  as  to  make  it  unfair  and  unjust  that  he 
should  be  paid  otherwise  than  on  the  terms  of  salvage  re- 
ward.    The  "Petunia" Ci5 

Admiralty— Salvage— King's  ship. 

The  plaintiff,  who  is  captain  of  the  s.  s.  Fumesia,  tender- 
ed certain  services  to  the  s.  s.  Scotia,  in  towing  her  into  the 
harbor  of  St.  John's.  The  Scotia  had  been  built  in  England 
for  the  Government  of  the  Dominion  of  Canada  for  railway 
purposes,  and  was  on  her  way  to  Port  Mulgrave  in  Nova 
Scotia,  when  she  became  disabled.  To  an  action  taken  to 
recover  salvage,  the  defendant  pleaded  that  the  ship  was  the 
property  of  His  Majesty.    Upon  issue  being  joined  thereon 

Held—  That  the  ship  was  the  property  of  His  Majesty,  and 
could  not  be  arrested  or  proceeded  against  in  this  Court. 
Young  v.  The  "Scotia "  66.) 
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Salvage — King's  ship. 

Where  a  ship  is  Beized  for  .salvage  services,  and  on  the 
hearing  of  the  action  it  is  proved  that  the  ship  is  the  pro- 
perty of  the  Crown. 

Held — On  appeal,  that  the  action  cannot  be  maintained 
since  it  is  impossible  to  contend  that  the  King  can  be  im- 
pleaded in  his  own  Courts.     Young  v.  The  "  Scotia"  (Appx.)  i 

Revenue  Act,  60  Vic.9  cap.  1 — Wrecked  goods  salved,  import- 
ed into  Newfoundland,  liability  for  duty  —  Salvor  and  pur- 
chaser  of  goods  salved — Distinction  under  Revenue  Act — Right 
to  bond  salved  goods  for  export. 

Goods  salved  and  brought  into  Newfoundland  are  liable 
to  pay  duty  as  if  regularly  imported. 

There  is  no  difference  between  the  salvor  of  goods  and  the 
purchaser  of  the  same  in  respect  of  the  liability  of  the  goods 
to  pay  duty. 

The  owner  of  goods  salved  and  brought  into  Newfound-  - 
land  has  the  right  to  bond  or  warehouse  the  same  for  export, 
provided  the  reauiremente  of  the  Revenue  Act  are  complied 
with.    Barr  v.  The  Government  of  Newfoundland     ...        ...        59 

SEARCH.    See  Registry  of  Deeds      359 

SERVANTS'  WAGES.    See  Insolvency         100 

SET-OFF.    See  Insolvency        6 

See  Bond       384 

SERVICE  OUT  OF  THE  JUR1SDICTION- 

Practice — Application  to  set  aside  service  of  writ  outside  the 
jurisdiction — Partnership — A  ccount 

A  partnership  is  dissolved  after  two  year's  continuance, 
one  of  the  partners  thereupon  leaves  the  colony.  The  re- 
maining partner  takes  proceedings  for  an  acaount,  and  by 
leave  of  the  Chief  Justice  service  is  effected  outside  the 
jurisdiction.  Application  is  made  to  have  the  service  set 
aside. 

Held— That  the  service  is  good  service.    Greene  v.  Pearson      357 

Practice— Originating  Summons — Service  out  of  the  juris- 
diction. 

Service  of  an  originating  summons  cannot  be  affected  out- 
side of  the  jurisdiction  of  the  Court    Parsons  v.  Browning,,     570 
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SHERIFF-  Page 

Debt — Judgment —  Execution  —  The  Merchant  Shipping 
Act,  1894,  s.  29. 

Where,  in  an  action  for  debt,  the  defendant's  interest  in  a 
schooner  is  seized  under  attachment,  the  plaintiff  may  apply 
to  have  such  interest  vested  in  the  Sheriff  for  sale.  Kassop 
v.Evans 396 

SHIPPING- 

Shipping — Freight — Liability  of  consignee  to  pay  freight  in 
the  absence  of  abut  of  lading— Usage  of  port  of  St.  John's  to 
pay  "freighters" 

When  goods  are  delivered  to  a  consignee  by  a  carrier,  who 
has  conveyed  them  without  a  bill  of  lading,  the  consignee  is 
not  liable  for  the  payment  of  the  freight.  There  is  no  usage 
in  the  port  of  St.  John's  for  the  trade  to  pay  to  the  "  freight- 
ers" the  freight  of  fish  upon  due  delivery.  Baine  Johnston 
<60o.  V.Boyd     286 

Sec  Sheriff 396 

SLANDER— 

Practice — Slander — Statement  of  claim — Words  complained 
of  to  be  set -out. 

In  an  action  of  slar.der  the  actual  words  complained  of 
must  be  set  forth  in  the  statement  of  claim,  and  not  their 
effect  only  350 

SOLICITOR'S  LIEN— 

Solicitor  and  client — Mortgagees — Interveners — Fund  into 
Court— Solicitor's  lien. 

A  ship,  which  has  been  previously  mortgaged,  is  arrtsted 
in  an  action  for  salvage  ana  sold,  and  the  proceeds  are  paid 
into  Court  The  action  is  defended  by  the  owners,  who  for 
this  purpose  engage  the  services  of  a  solicitor  who  is  also 
counsel  therein.  The  mortgagees  intervene  in  the  suit  and 
prove  their  claim  to  the  fund  subject  to  prior  rights.  After 
this  and  several  similar  actions  are  disposed  of  the  solicitor 
claims  a  lien  on  the  fund  for  his  fees — 

Held— That  a  solicitor  has  no  lien  on  a  fund  in  which  his 
client  has  ceased  to  have  an  interest  Bowring  v.  «. «.  "Gcu- 
pesian      421 

STATUTE  OF  LIMITATIONS.    See  Assignment  of  Debt..  149 

See  Foreign  Judgment      491 

See  Acknowledgment       504 

See  Loan       567 
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ST.  JOHN'S  MUNICIPAL  ACT-  Page 

Party  walls— Cost  of  erection — Action  of  Assumpsit— Saint 
John's  Municipal  Act,  1802,  sees.  47-49. 

The  parties  are  the  owners  of  adjoining  pieces  of  land  on 
Water  Street,  in  St  John's.  The  plaintiff  built  on  his  land 
in  the  year  1892,  the  defendant  built  on  his  land  in  the  year 
1895.  In  an  action  to  recover  a  moiety  of  the  cost  of  build- 
ing the  party  walls  upon  an  implied  promise  to  pay — 

Held — That  under  the  circumstances  an  action  of  assump- 
sit would  not  lie.— (Eagan  v.  Brennan,  Newfoundland  Re- 
ports, 1854-1864,  page  165,  distinguished.)    Hearn  v.  Clapp..      358 

STERLING  MONEY  OF  GREAT  BRITAIN,     See  Land- 
lord and  Tenant 314 

STREETS.    See  Negligence       364 

SURVEYOR  GENERAL- 

Surveyor  General— Position  as  arbitrator  under  cap.  $4,  con. 
stat,  56  Vic.,  cap*  2,  and  GO  Vic.,  cap.  4 — Sow  far  entitled 
to  fees  as  arbitrator. 

Under  chapter  34  of  the  Consolidated  Statutes,  56  Vic, 
cap.  2,  and  60  Vic,  cap.  4,  the  Surveyor  General  is  entitled 
to  be  paid  a  fee  for  his  services  as  arbitrator,  and  isjiot  bound 
to  perform  these  services  as  part  of  his  duties  as  Surveyor 
General  gratuitously,  notwithstanding  that  the  statute  does 
not  provide  remuneration.     The  Queen  v.  Woods    155 

TAXATION  OF  COSTS.    See  Costs 72,  81 

TERM— 

Practice— Attachment  of  property — Time  within  which  to 
proceed  to  trial — Release  —  judicature  Act,  1889,"  sec.  66 — 
61  Vic.,  cap.  37. 

When  the  plaintiff  has  attached  the  defendant's  property 
by  original  process  and  has  failed  to  proceed  to  trial  in  the 
term  next  after  the  issuing  of  the  writ,  the  defendant  may, 
on  motion,  have  the  attachment  released.    Pitman  v.  Berteau      348 

&*  Jury  Rule        74 

TIMBER  AREA— 

Trespass  —  Timber  lands  —  Counter-claim  —  Crown  Lands* 
Act. 

The  plaintiff  holds  a  license  of  certain  timber  lands.  The 
defendants  hold  a  license  of  timber  lands  abutting  on  the 
lands  of  the  plaintiff.  There  is  a  claim  for  trespass  and 
damages.  The  defendants  deny  the  trespass  and  plead  that 
the  lands  are  not  the  plaintiff's,  and  counter-claim  for  tres- 
pass and  damages  by  the  plaintiff. 
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TIMBER  AREA— Continued.  Paqi 

Hdd—Th&t  the  defendants  had  trespassed  and  were  liable 
to  pay  to  plaintiff  the  value  of  the  logs  cut  by  them,  and 
that  the  plaintiff  had  committed  no  trespass. 

Held  also,  that  the  plaintiff  had  sufficient  title  in  the  land 
from  the  date  of  the  notice  to  him  of  the  approval  by  the 
Governor  in  Council  of  his  application  to  enable  him  to 
proceed  for  a  trespass. 

Held  further,  that  under  their  defence,  the  defendants 
were  not  entitled  to  give  evidence  showing  that  the  plaintiff 
had  not  made  application  in  accordance  with  sec.  71,  or 
given  the  notice  required  by  sec.  51,  of  cap.  13,  of  the  Con- 
solidated Statutes.    Phillips  v.  The  GUnwood  Lumber  Co.  ...     390 

See  Governor  in  Council  444 

See  License  to  cut  Timber  (Appendix)         vu 

TRESPASS- 

Trespass— Railway  Co.  hilling  cattle  on  railway  track— Con* 
tributary  negligence — Stop-gap,  meaning  of  in  44  Vic.,  cap.  4, 
and  61  Vic.,  cap.  6. 

Under  61  Vic,  cap.  6,  there  is  nothing  by  which  a  party 
can  be  charged  with  the  liabilities  of  the  Newfoundland  Kail- 
way  Co.  under  the  Act  44  Vic.,  cap.  2,  and  even  under  this 
Act  the  Newfoundland  Railway  Co.  had  imposed  on  them 
no  liability  for  injury  done  to  cattle  when  trespassing  on 
the  Company's  line  of  railway.  Section  29  of  61  Vic,  cap.  6, 
imposes  a  liability  only  on  the  contractor  to  prevent  cattle 
from  straying  on  enclosed  private  property  through  which 
the  line  of  railway  had  passed.    Beams  v.  Reid      118 

Trespass— Preventing  ingress  and  egress  over  the  waters  of 
harbor  from  land  abutting  on  harbor — Acquiescence— Public 
waters. 

The  owner  of  land  abutting  on  the  waters  of  the  harbor 
of  St.  John's  has  a  right  to  access  to  and  egress  from  his 
land  over  the  water,  and  if  another  obstructs  such  egress  or 
access,  or  renders  it  difficult  or  inconvenient,  whether  by 
placing  a  wharf  or  other  permanent  erection  near  the  land 
or  by  keeping  for  an  unreasonable  time  or  purpose  a  vessel 
or  other  floating  object  near  it,  the  owner  of  the  land  is  en- 
titled to  compensation.    Smith,  ex.  v.  Grieve 278 

Entry  upon  lands  for  railway  purposes— Arbitration— 
Award— 60  Vic,  cap.  4,  sees.  6  and  7. 

An  entry  is  made  upon  lands  for  railway  purposes  under 
the  Act  60  Vic,  cap.  4.  An  action  of  trespass  is  taken  by 
the  owner,  who  contends  that  an  arbitration  must  he  held 
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TRESPASS— Continued.  Page 

And  an  award  made  before  the  entry  can  be  lawfully  made. 
Itifi-— 

Held — That  an  arbitration  and  award  are  not  conditions 
precedent  to  such  entry.    Penny  v.  Beid      352 

Trespass—  Conversion—  Vendor— Purchasers. 

A  and  B  were  the  owners  of  two  semi-detached  houses 
at  Villa  Marie.  B  mortgaged  his  house  to  C.  &  D.  The 
mortgagees  sold  the  said  house  to  E,  who  entered  therein 
with  others  and  pulled  down  and  carried  away  both  houses. 
A  took  action  to  recover  damages  for  the  trespass  and  con- 
version, as  well  against  C.  &  D.,  the  mortgagees,  as  against 
£,  the  purchaser,  and  the  others  who  had  entered  upon  the 
land. 

Held — That  the  purchaser  and  the  others  who  had 
actually  entered  upon  the  land,  were  liable  for  damages 
for  the  trespass  and  wrongful  conversion. 

Held—  Further  that  the  mortgagees  and  vendors  were  not 
liable.    Power  v.  Foley 540 

See  Crown  Lands1  Act      241 

See  Timber  Area    ***  390 

See  Evidence  454 

TRIAL  BY  JUDGE— 

Practice — Trial  of  causes  to  be  heard  by  a  judge  without  a 
jury — Judicature  Act — Equity  side  of  Supreme  Court—  When 
jury  will  be  ordered. 

The  trials  of  matters  which  before  the  passing  of  the 
Judicature  Act  were  heard  before  the  Equity  side  of  the 
Court,  are  in  no  way  altered  by  the  Judicature  Act  except 
that  a  discretion  is  given  to  the  Court  or  Judge  to  order  the 
cause  to  be  tried  by  a  jury.  It  is  for  the  party  making  the 
application  for  a  jury  to  show  sufficient  grounds  to  call  for 
the  exercise  of  this  discretion.    Power  v.  Cooke       64 

TROVER.    See  Police  Powers 597 

TRUST.    £*  Banker       8,53 

TRUSTEES'  REMUNERATION— 

Insolvency — Trustees*  commission  —  Winding  up  insolvent 
estate  of  Commercial  Bank  under  Winding-tip  Act — Principle 
upon  which  trustees1  commission  is  allowed — Right  of  trustee  to 
charge  brokerage. 

Notwithstanding  that  the  amount  of  compensation  usually 
allowed  to  trustees  of  insolvent  estates  under  the  provisions 
pf  cap.  90  of  the  Cop,  Stat,  (second  series),  entitled  "Of 
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TRUSTEES'  REMUNERATION— Continued.  Page 

Insolvency,11  has  usually  been  determined  by  the  Court  after 
realization  and  final  accounting,  yet,  where  from  the  nature 
of  the  estate,  daily  attention  and  supervision  was  required, 
the  Court  ordered  compensation  to  be  paid  the  trustees  as 
the  work  of  winding  up  proceeded,  in  the  nature  of  an  an- 
nual payment,  subject  to  certain  limitations  and  final  ad- 
justment. A  trustee  is  not  permitted  to  charge  for  his 
services  as  broker  in  any  matter  connected  with  his  office. 
In  re  Winding  up  of  Commercial  Bank  and  Trustees1  Com- 
mission             257 

TRUSTEE.    See  Negligence      553 

UNDUE  INFLUENCE.    See  Execution  of  Deed 187 

VOLUNTARY  TRUST.    See  Insolvency       523 

WAREHOUSEMAN— 

Carriers — Warehousemen— Objection  in  point  of  law. 

Goods  are  sent  by  a  through  bill  of  lading  from  Canada  to 
the  plaintiffs,  who  are  Commission  Merchants  in  St.  John's. 
Upou  arrival  they  are  stored  in  the  railway  station  at  St 
John's.  Notice  is  given  to  the  plaintiffs  of  their  arrival  and 
of  the  charge  that  would  be  made  for  their  storage.  The 
notice  contained  a  clause  that  the  goods  would  be  "  at  own- 
er's risk n  while  6tored.  They  were  burnt  To  an  action 
taken  to  recover  their  value,  defendant  pleaded  amongst 
others  that  the  goods  were  at  owner's  risk.  To  this  plea 
plaintiff  objected  in  point  of  law. 

Held— That  the  goods  were  at  owner's  risk,  and  that 
judgment  be  entered  for  the  defendant.    Anderson  v.  Reid...      372 

WATERS  OF  HARBOR.    See  Trespass         278 

WATER  RATES- 

Appeal — Water  Rates  —  Municipal  or  heal  taxation  —  26 
Vic.%  cap.  5 — 6/  Vic,  cap.  G,  sec.  SG. 

In  an  action  to  recover  water  rates  imposed  by  the  plain- 
tiff Company  upon  the  defendant,  who  is  exempt  from 
municipal  or  local  taxation  under  an  Act  of  the  Legislature, 
it  was  held  by  the  Magistrate,  Harbor  Qrace,  that  water 
rates  were  not  a  municipal  or  local  tax  and  that  the  defen- 
dant was  liable  to  pay  the  same.  Upon  appeal  to  the  Su- 
preme Court,  it  was 

Held — That  water  rates  were  a  municipal  or  local  tax  and 
that  the  defendant  was  not  liable  therefor.  Harbor  Grace 
}Vater  Co.,  Rcsp.,  v,  Reid,  Appt.  .„         ,„         „  ,„      428 


INDEX.  XxxiX 

WATER  RATES— Continued.  Page 

Water  rates — Exemption — "  Municipal  or  local  taxation" — 
Con.  Stat,  c.  42,  Newfoundland  Railway  Act,  1898. 

In  an. action  taken  by  the  St.  John's  Municipal  Council 
to  recover  water  rates  from  the  defendant  Company  as  the 
owner  of  the  Dock  in  St.  John's. 

Held — That  water  rates  were  included  under  the  term 
"  Municipal  or  local  taxation"  in  the  Act  by  which  the  de- 
fendants were  incorporated,  and  that  the  said  Act  exempted 
the  defendants  tberefrom.  Shea  v.  The  Reid  Newfoundland 
Company 579 

WHALING  LICENSE.    Sec  Governor  in  Council 608 

See  Governor  in  Council  (Appendix) xv 

WILL— 

Will — Construction — Bequest,  when  void  for  uncertainty — 
Repugnancy. 

Where  by  his  last  will  and  testament  the  testator  made 
the  following  bequest :  u  I  also  devise  that  my  said  son 
Henry  Thomas  shall  have  the  use  of  an  attic  room  in  the 
house  bequeathed  to  Lydia  Bastow  so  long  as  the  circum- 
stances of  my  said  son  shall  require  the  same."  It  appeared 
from  the  evidence  that  at  the  time  of  the  testator's  death  the 
said  house  was  not  completed  and  the  attic  rooms  were  not 
finished,  nor  had  Henry  Thomas  occupied  or  selected  auy 
particular  part  or  room  "in  the  said  house  for  his  own  pur- 
pose or  use. 

Held, — The  terms  of  the  bequest  were  too  vague  and  un- 
certain to  warrant  the  Court  in  giving  effect  to  the  same, 
and  that  the  house  in  question  having  been  in  a  previous 
bequest  in  the  said  will  left  to  his  daughter,  the  bequest  to 
the  son  must  fail  for  repugnancy.     Bastow  v.  Radford       ...        66 

Will — Partnership — Disposal  under  will  by  partner  of  in- 
terest  in  shares  which  were  partnership  assets. 

Notwithstanding  that  the  shares  were  the  property  of  the 
partnership,  inasmuch  as  the  evidence  showed  that  upon 
the  taking  of  accounts  between  the  partners  under  the  pro- 
visions of  the  partnership  agreement,  the  whole  of  the  part- 
nership assets  belonged  to  the  estate  of  the  testator,  the  in- 
terest in  the  shares  would  vest  in  his  executor  subject  to  the 
bequest  under  the  will,  provided  the  estate  over  and  above 
the  shares  was  sufficient  for  the  payment  of  debt6  and  speci- 
fic legacies.     Monroe  v.  McNeil,  Executor     95 

Will  —  Construction  —  Absolute  Estate  —  Marriage  —  Life 
Estate — Remainder. 

A  testatrix  leaves  to  her  daughter  certain  lands  and  per- 
sonal effects  with  a  condition  attached  thereto  providing  for 
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WILL— Continued.  Page 

the  passing  of  the  property  if  she  married,  in  the  event  of 
(1)  there  being  issue  of  the  marriage,  and  (2)  there  being  no 

issue. 

Held — That  the  property  vested  absolutely  if  the  daughter 
remained  unmarried  and  that  the  condition  only  applied  in 
the  event  of  her  marriage.  Roman  Catholic  Episcopal  Cor- 
poration of  St.  John's  v.  Finsent  377 

Partnership  assets  —  Shares  in  company  —  Death  of  senior 
partner —  Will — Bequest  of  shares. 

A,  who  carried  on  business  in  St  John's,  and  who  in  ad- 
dition was  a  large  shareholder  in  the  Colonial  Cordage  Co., 
took  B  into  his  business  as  a  partner.  B  had  a  share  in  the 
profits  of  the  business  but  contributed  no  capital  thereto. 
A  died  and  by  his  will  bequeathed  the  shares  in  the  said 
company  to  a  stranger.  The  legatee  claimed  the  said  shares, 
B  also  claimed  them  as  a  partnership  asset.  Upon  action 
being  taken  and  iesue  joined 

Held— That  the  bequest  was  good  and  that  the  shares 
vested  in  the  legatee.    Monroe  v.  McNeil 545 

Partnership— Death  of  Partner— Will— Bequest  of  Shares. 

A  testator  who  in  his  lifetime  was  a  member  of  a  partner- 
ship firm  and  a  shareholder  in  a  company,  died,  and  by  his 
will  bequeathed  the  shares  to  his  brother.  In  an  action  by 
the  legatee  against  the  executors  of  the  will  and  the  surviv- 
ing partner  lor  the  shares, 

Held—  That  the  shares  which  were  standing  in  the  name 
of  the  deceased  belonged  to  him  absolutely  subject  to  his 
partnership  obligations  to  his  partner  and  to  the  claims  of 
his  creditors,  and  that  when  the  partnership  obligations 
were  satisfied  and  the  claims  of  the  creditors  discharged, 
the  shares  became  available  for  the  bequest  in  favor  of  the 
plaintiff.    Monroe,  Resp. ;  McNeil,  App.  (Appendix)        ...       sn 

See  Priority 331 

WINDING-UP.    See  Appeal  to  Privt  Council     105 

&c  Company 483,508 

WORDS— 

11  At  his  earliest  possible  convenience."    See  Loax        ...      657 

"Highest  penny  given  in  St  John's."  See  Agreement 
ton  Sale         969 

a  Owner's  Risk."    See  Warehouseman 372 

"  Public  purposes."    See  Crown  Lands*  Act     241 

"Public  Works,"    See  Crown  Lands1  Act       241 
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WORDS- 0>«/i«t**l  Page 

4<  Sterling  money  of  Great  Britain."    See  Landlord  and 

Tenant 314 

u  Worktwut."    See  Master  and  Servant         499 

WORKMAN.    See  Master  and  Servant        499 

WRECKED  GOODS.    *S«  Salvage      59 

WRECK  AND  SALVAGE  ACT.    See  Misrepresentation...  334 

WRONGFUL  DISMISSAL.     See  Master  and  Servant     ...  511 
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